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ADVERTISEMENT. 


The  unavoidable  delay  in  the  publication  of  the 
Author's  Treatise  on  the  Tenure  of  Copyholds, 
Customary  Freeholds,  and  Ancient  Demesne, 
and  the  Jurisdiction  of  Courts  Baron  and  Courts 
Leet,  induces  him  to  publish  the  second  edition 
of  his  work  on  Copyholds  in  a  separate  Volume. 
The  additional  subjects  will  be  given,  upon  a 
continuous  system,  in  a  second  Volume,  which 
is  in  the  press,  and  will  be  completed  in  the 
course  of  a  very  few  weeks. 


PREFACE. 

In  the  advertisement  which  accompanied  the* 
first  edition  of  this  tract,  the  Author  took  occa- 
sion to  remark,  that  it  was  originally  his  inten- 
tion to  have  confined  himself  to  the  practical 
observations  and  rules  contained  in  that  volume, 
but  that  he  had  been  induced  by  the  kind  soli- 
citations  of  many  professional  friends,  to  enter 
into  a  brief  detail  of  the  nature  and  origin  of 
Copyhold  Tenure,  as  forming  an  important  and 
interesting  part  of  our  Code  of  Laws. 

With  what  success  the  Author's  past  efforts 
have  been  attended,  it  is  for  the  Profession  alone 
to  judge.  Suffice  it,  on  his  part,  to  observe,  that 
he  feels  the  liberal  reception  of  his  former  labours, 
as  an  imperative  obligation  to  attempt  a  more  ex- 
tended Theoretical  Treatise  on  the  subject  of  Co- 
pyhold Tenure,  anxiously  designing  to  impart  to 
it,  throughout,  the  practical  advantages  resulting 
from  his  experience  in  Court  Keeping,  and  from 
the  many  sources  of  information  which  have 
been  opened  to  him,  since  the  publication  of  the 
first  Edition. 

The  same  motive  has  induced  the  Author  to 
present  the  Profession  with  a  theoretical  and 
practical  treatise,  (in  continuation  of  the  former 
work,)  on  the  Tenure  of  Customary  Freeholds, 
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and  Ancient  Demesne,  and  on  the  Jurisdiction 
of  Courts  Baron  and  Courts  Leet.  This  will  be 
found  under  two  separate  divisions,  in  the 
second  volume. 

The  Author  hopes  that  he  shall  not  subject 
himself  to  the  imputation  of  egotism  by  remark- 
ing, that,  in  his  endeavour  to  contribute,  however 
humbly,  to  the  rich  fund  of  information  for  which 
the  Profession  is  so  much  indebted  to  the  excel- 
lent treatises  of  Lord  Coke,  Sir  William  Scroggs, 
Mr.  Kitchin,  Mr.  Watkins,  &c.,  it  has  been  his 
aim  to  collect  every  important  authority,  and  all 
the  legal  learning  which  could  illustrate  his  sub- 
ject, and  to  lay  the  substance  of  the  whole  be- 
fore the  Public,  under  a  practical  arrangement. 
He  trusts,  also,  that  the  extent  of  his  plan,  the 
intricacy  of  the  subject,  and,  he  may  add,  the 
novelty  of  some  points  which  he  has  endea- 
voured to  elucidate,  will  be  considered  as  an 
excuse  for  the  many  imperfections  which  are 
inseparable  from  a  publication,  undertaken  (as  is 
generally  the  case  in  books  of  this  nature,)  at  a 
period  when  important  professional  avocations 
allow  but  little  opportunity,  either  for  revising 
the  manuscript  or  for  correcting  the  press. 

Inner  Temple, 
^      SUt  March,  IB^l. 
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ERRATA. 


Ave  113,  Koe  15,  >W  It  has  been  Mid,"  rM4l  <<  itit  fappoMd.** 

——285,  n.  298,  towards  the  end, /or  ''additional,''  r«uf  ''conditional.'' 

— —  388,  Hue  15,  fur  "  more  ancient  entries,"  reui  "  a  long  seriesof  andent 
roUs." 

399,  fourth  line  from  the  bottom, /ir  "firect,"  read  "order," 

'     466,  eighth  Knc,  fw  "  him,"  read  "  his  devisee." 

482,.  twelfth  line,  dtle  "  at  Uw." 

567,  n.  118,  /or  "  1  East,"  read  "  16  East." 

— «—  595,  n.  3,  deU  the  reference  to  "  The  King  v.  The  Marquis  of  Stafford," 
(which  case  is  cited  fully  in  the  same  note,  p.  594) . 
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PART  THE  FmST. 


CHAP.  I. 

On  the  Nature  and  Properties  of  a  Manor.  (1) 

« 

A  MANOR  is  defined  to  be  nomen  collectivum  et 
generalCf  comprehending  messuages,  lands,  &c.(2) 


(1)  There  have  been  a  variety 
of  conjectures  as  to  the  etymo- 
logy of  the  term  Manor.    Sir 
£dward  Coke  was  of  opinion, 
that  the  term  was  derived  from 
the  French  word  Memer,  signi* 
fying  to  govern  or  guide,  be- 
cause the  lord  of  a  manor  had 
the  guiding  and  directing  of  all 
his  tenants  within  the  limits  of 
his  jurisdiction.    See  his  Copy- 
holder   §   31.    (Tr.  p.  51-2), 
where  he  says,  ''And  this  I  hold 
the  most  probable  etymology, 

VOL.    I. 


and  most  agreeing  with  the  na- 
ture of  a  manor  :  for  a  manor 
in  these  days  sign^ieth  thejuriS" 
dictum  and  royalty  incorporate, 
rather  than  the  land  or  scitej'* 

(2)  Dy.  207.  Lex  Cust.  4. 
The  following  account  of  the 
origin  of  manors,  is  from 
Perkins's  useful  little  trea- 
tise on  the  laws  of  England, 
particularly  on  the  various 
branches  of  conveyancing,  pub- 
lished m  the  reign  of  King  Ed- 
ward VI.  [vide  pref.  to  10  vol. 
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2  Of  a  Manor.  [Part  I. 

and  is  the  district  or  aggr^;ate  compass  of 
ground,  granted  by  the  ancient  kings  of  this 
realm  to  the  lords  or  barons,  with  liberty  to 
parcel  the  land  out  to  inferior  tenants,  reserving 
such  duties  and  services  ais  they  thought  conve- 
nient, and  with  power  to  hold  a  court  (from 
thence  called  the  Court  Baron,)  for  redressing  mis- 
demeanors, punishing  the  offences  of  their  tenants, 
and  settling  any  disputes  of  property  between 
them. 

Upon  the  creation  of  manors,  the  lords  took  as 
much  as  was  necessary  for  the  use  of  their  families 
into  their  own  hands,  or  demesnes,  distributed 
other  parts  among  their  tenants,  and  the  uncul- 
tivated residue  was  called  the  lord's  waste.  In 
some  instances  the  greater  barons  granted  out 
smaller  manors  to  others,  and  then  the  seigniory 
of  the  superior  baron,  or  lord  paramoimty  was 
frequently  termed  an  Honour. 


Co.  Rep.]  ''  §  670.  And  it  is 
to  know^  that  the  beginniiig  of 
a  Doanor  was  when  the  king 
gave  a  thousand  acres  of  laud^ 
or  a  greater  or  lesser  parcel  of 
la^d^  unto  one  of  his  subjects^ 
and  his  heirs^  to  hold  of  him 
and  his  heirs^  which  tenure  is 
knights  service  at  the  least. 
And  the  donee  did  perhaps  build 
a  mansion-house  upon  parcel  of 
the  same  land^  and  jof  twenty 
acres^  parcel  of  that  which  re- 
mained, or  of  a  greater  or  lesser 
parcel^  before  the  statute  of  guia 


eiw^twe&i   &c.   did    enfeoff    a 
stranger,  to  hold  of  him  and  his 
heirs,  as  of  the  same  mansion- 
house,  to  plow  ten   acr^  of 
arable  land,  parcel  of  that  which 
remained  in  his  possession,  and 
did  enfeoff  another  of  another 
parcel,  &c.  to  carry  his  dung 
unto  the  land,  &c.  and  did  en*- 
feoff  another  of  another  parcel 
thereof,  &c.  to  go  with  him  to 
war  against  the  ScoUy  &c.  and 
so  by  continuance  of  time  he 
made  a  manor,  &c."  And  see 
Kitch.  [3d  Ed.]  p.  7. 


Ch.  L]  Of  a  Manor.  3 

A  manor  cannot  now  be  created,  not  even  by 
the  king  himself,  length  of  time  being  the  very 
essence  of  a  nianor  (3) ;  and,  as  Sir  Edward  Coke 
expresses  it,  such  things  as  receive  their  perfec- 
tion by  the  continuance  of  time,  come  not  within 
the  compass  of  a  king's  prerogative ;  therefore  the 
king  cannot  grant  freeholds  to  hold  by  copy,  nor 
create  a  custom :  And,  according  to  the  same  au- 
thor, another  cause  why  a  common  person  cannot 
create  a  manor  at  this  day,  is,  that  a  perfect  manor 
cannot  subsist  without  a  perfect  tenure  (4) ;  and 
as  the  statute  of  quia  emptares  terrarum  (5)  directs, 
that  upon  all  sales  or  feofiments  of  land,  the 
feoffee  shall  hold  the  same,  not  of  his  immediate 
feoffor,  but  of  the  chief  lord  of  the  fee  of  whom 


(3)  Bro.  tit.  Tenures,  102. 
cites  35  H.  8.  2  Roll.  Abir.  120. 

4 

(A).  Kitch.  7.  Lex  Cust.  5. 
Cro.  Eliz.  38-9,  in  Morris  v. 
Smth  and  Paget,  S.C.  (called 
Marshe  &  Smith)  1  Leo.  26. ; 
and  see  Ck).  Cop.  s.  31.  Tr.  53, 
where  it  is  said,  *'  If  the  king 
at  this  day  will  grant  a  great 
quantity  of  land  to  any  subject, 
enjoining  him  certain  duties  and 
services,  and  withal  willeth  that 
this  should  bear  the  name  of  a 
Manor,  howsoever  this  may 
chance  to  gain  the  name  of  a 
manor,  yet  it  will*  not  be  a 
manor  in  the  estimation  pf  the 
law.'' 


(4)  Co.  Cop.  S.31.  Tr.  45 
to  49. 

(5)  18Ed.  1.  West.  3.  c.  1, 
which  statute  extends  only  to 
grants  in  fee-simple ;  and  when 
the  whole  fee  is  parted  with 
under  particular  limitations, 
each  particular  tenant,  as  well 
as  the  remainder-man  in  fee, 
holds  of  the  lord  paramount. 
Co.  Litt.  23.  a.  43.  b.  98.  b. 
143.  a.  2  Inst.  500  to  505. 
Gilb.  Ten.  85.  post  tit. '  Heriot; 
And  this  stat.  did  not  extend  to 
the  king's  tenants  in  capite. 
F.N.B.211.  L235.A.  2  Bl. 
Com.  91,  289.  post  (n.  7) 
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such  feoffor  himself  held  it,  it  follows  that  a  per- 
fect tenure  cannot  be  created  at  this  day  between 
the  feoffor  and  the  feoffee ;  for  a  grant  of  any 
estate  less  than  a  fee  simple,  would  create  an  im- 
perfect tenure  only ;  and  it  was  evidently  with 
this  impression  that  Mr.  Justice  Blackstone  ob- 
serves, that  it  is  essential  to  a  manor,  that  there 
be  tenants  who  hold  of  the  lord  (6). 

Mr. Watkins  contends,  that  the  true  reason  why 
a  manor  cannot  now  be  created,  is,  that  copyholds 
must  be  held  according  to  the  custom  of  the  ma- 
nor; and  that  as  a  person  cannot  at  this  day 
create  a  custom,  so  he  cannot  create  a  manor,  of 
which  copyholds  may  be  held  (7). 


(6)  2  Bl.  Com.  92.  And 
see  Bro.  Compris.  &c.  pi.  31^  34. 
Fitz.  Avowrie,  pl.31.  Chetwode 
V.  Crew  and  others,  Willes  614. 
Bradshaw  &  Lawsan,  4  T.  R. 
443. 

(7)  1  vol.  on  Cop.  15,  16. 
It  is  due  to  the  great  merit  of 
Mr.  Watkins's  Treatise  on 
Copyholds,  to  give  the  follow- 
ing extract  from  his  observa- 
tions in  support  of  the  above 
position.—''  The  statute  of  quia 
emptores  (he  says)  did  not  ex- 
tend to  the  tenants  in  capite  of 
the  king ;  and  consequently  it 
should  seem  from  the  statute 
Deprerogativa  Regis  JIT  Ed.  2. 
at.  1.  cap.  6.],  that  they  might 
have  aliened  part  of  their  lands. 


even  without  licence,  and,  from 
what  appears,  to  have  been  held 
of  themselves,  till  the  17th  of 
Edward  the  Second;  so  that 
sufficient  was  left  to  answer  the 
services  due :  but  yet  the  sta- 
tute 34  Ed.  3.  c.  15.  was  after- 
wards enacted,  confirming  the 
grants  made  by  such  tenants  in 
the  time  of  Henry  the  Third, 
but  saving  the  prerogative  of 
the  king,  of  the  times  of  his 
grandfather,  his  father,  and  of 
his  own  time. 

"  Now  the  statute  of  quia 
emptores  terrarum  is  expressly 
confined  to  alienations  in  fee - 
simple  ;  and  it  is  acknow- 
ledged, that  if  a  person  at  this 
day,  seised  in  fee-simple,  give 
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In  many  places  a  parsonage  is  a  manor ;  where, 
for  instance,  before  the  statute  of  quia  emptores^ 
the  patron,  ordinary,  and  parson,  granted  parcel 

lands  to  another  in  taH^  or  for 
lifej  the  donee  in  tail^  or  gran- 
tee for  life^  shaU  hold  of  the 
donor.  Here  then  is  a  tenure 
confessedly  created.  If  a  per- 
son seised  in  fee-simple  of  a 
thousand  acres  of  land^  which 
are  held  by  him  of  a  single  lord^ 
should  grant  out  certain  por- 
tions of  sudi  land  to  twenty 
ipersons  for  life,  which  he 
.certainly  would  be  warranted 
in  doing,  it  may  be  ask^. 
Would  he  not  have  a  manor  ? 
The  grantees  are  hi$  tenants  3 
they  are  not  tenants  to  the  lord 
above.  In  answer  to  this,  it  is 
said,  that  though  he  may  create 
a  tenure,  he  cannot  create  a 
manor :  for  a  manor  cannot  be 
without  a  court  5  and  a  cotui 
cannot  be  but  by  continuance 
time  out  of  mind.  But,  says 
Sir  Martin  Wright  [Ten.  158-9. 
^'  (*^)-]^  it  is  an  obvious  objec- 
tion to  this  reasoning,  that  the 
£ke  reasoning  might  have  pre- 
vented any  manors  at  all.  And 
another  objection  to  this  reason- 
ing is,  that  if  it  be  absolutely 
necessary  that  a  court  should 
have  existed  time  out  of  mind, 
the  mancHTS  to  which  that  court 


belonged  must  necessarily  have 
existed  time  out  of  mind  also ) 
and  if  so,  what  becomes  of  the 
doctrine,  that  manors  might 
have  been  created  by-  a  tenant 
of  a  common  lord,  till  the  sta- 
tute of  quia  emptores,  or  by  a 
tenant  in  capite  of  the  king,  till 
the  34th  of  Edward  the  Third } 

"  For  the  truth  seems  to  be, 
from  the  very  nature  of  the 
thing,  as  well  as  from  historical 
facts,  that  the  court  was  de- 
pendent upon  the  manor,  and 
not  the  manor  upon  the  court. 
The  manor  was  the  principal  3 
the  court  was  only  an  incident. 
On  the  creation  of  a  manor, 
the  court  baix>n  followed  of 
necessity. 

''  With  respect  to  the  tenant 
in  capite,  was  t^e  stat.  34  Ed.  3. 
a  repeal,  ex  necessitate,  of  the 
sixth  chapter  of  the  statute  Dt 
prerogativa  Regis  ?  Upon  the 
supposition  that  it  was,  it  does 
not  follow  that  the  tenaint  in 
capite  might  not  have  aliened 
with  licence.  Even  the  statute 
quia  emptores  might,  it  is  said, 
have  been  dispensed  with  by  the 
lord  :  and  the  king  was  within 
that   statute  when  the   lands 
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of  the  glebe,  to  hold  of  the  parson  by  certain 
services  (8). 

To  every  manor  a  common  law  court  baron  is 
incident  (9),  of  which  the  suitors  are  the  judges, 
as  far  as  relates  to  any  suits  pending  there ;  yet 
the  steward  of  a  court  baron  is  clearly  a  consti- 
tuent part  of  the  court,  and,  as  such,  a  judicial 
officer  (10). 

But  the  court,  which  is  primarily  the  subject  of 
our  consideration,  is  properly  called  a  Customary 
Court  Baron,  and  is  for  those  only  who  hold  by 


aliened  under  it  were  held  of 
him  in  capite  ut  de  fionore, 
though  he  was  not  bound  when 
they  were  held  in  capite  ut  de 
corona.  It  does  not^  therefore^ 
seem  to  follow  of  necessity^  that 
the  creation  of  manors  must 
have  ceased  in  the  reign  of  £d- 
ward  the  First.  For  though  it 
is  true^  that  it  is  essential  to  a 
manor  that  there  be  tenants  who 
hold  of  the  lord,  yet  the  po- 
sition, that  by  the  operation  of 
the  statutes  we  have  cited,  no 
tenant  in  capite,  since  the  ac- 
cession of  Edward  the  First, 
and  no  tenant  of  a  common 
lord,  since  the  statute  of  quia 
emptores,  can  create  any  new 
tenants  to  hold  of  himself,  ap- 
pears diametrically  contrary  to 
fact;  unless, indeed, we  suppose 
that  it  be  absolutely  essential 


to  the  very  existence  of  a  manor^ 
that  the  tenants  should  be 
tenants  in  fee :  the  necessity  of 
which  the  whole  history  of 
feuds,  and  the  present  system 
of  copyholds^  seem  most  com- 
pletely to  negative.  But  grant- 
ing even  that  the  tenants  must 
necess^y  have  held  in  fee,  it 
appears  that  the  tenant  in  capite 
might  have  aliened  in  fee  with 
licence  after  the  passing  of  the 
latter  act." 

(8)  Godb.  3.  1  Nels.  Abr. 
Cop.  523.  pi.  5. 

(9)  4  Inst.  46,  268.  4  Co. 
26.  b.  in  Melwich  &  Later, 
Cro.  Jac.  260. 

(10)  Chetwode  v.  Crew  & 
others,  Willes  619.  Holroyd  v. 
Breare  &  Holmes,  2  Barnew. 
&  Aid.  473.  post,  tit.  'Court 
Baron.' 
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copy  of  court  roll ;  it  is  incident  to  every  manor 
within  which  there  are  lands  of  that  tenure,  and, 
like  the  common  law  court  baron,  may  be  held  at 
any  place  within  the  manor;  and  though  there  are 
not  any  free  tenants,  yet  may  the  lord  hold  a  cus- 
tomary court  for  his  copyholders  (11). 

It  is  usual  and  expedient  to  hold  courts  baron 
and  customary  courts  m  the  day  time,  but  it  would 
seem  that  they  may  be  held  after  sun-set  (12). 

Fifteen  days  is  considered  to  be  the  proper  no- 
tice, being  the  common  time  between  the  teste 
and  return  of  a  writ  in  the  common  pleas,  and  it 
is  usual  to  include  three  Sundays,  and  to  affix  the 
notice  to  the  church  door ;  but  six  or  seven  days' 
notice  is  said  to  be  sufficient  (13),  and  even  four 
days  was  held  to  be  so  in  Tavemerk.  CromwelL(14) 

Though  courts  of  this  nature  are  void  if  holden 
out  of  the  manor  (15),  yet,  by  immemorial  x^ustom, 
it  will  be  sufficient  if  courts  for  several  manors,  are 
held  together  within  one  of  them  (16). 

The  customary  court  baron  is  generally  held 
once  in  the  year  at  some  period  fixed  by  the  cus- 
tom of  the  manor,  and  more  usually  within  a 

(11)  Melwich  &  Luter,  4  Co.  (16)  Co.  Lit.  58.  a.  Co.  Cop. 
36.  S.  C.  Cro.  Elk.  102.  Calth.  s.  31 .  Tr.  47-8.  aifton  v.  MoU- 
Read.  13.  netix,  4  Co.  27-  Seagoodv,  Hone, 

(12)  Mo.  68.  pi.  185. 6  Vin.  Cro.  Car.  367.  S.  C.  Sir  Wm. 
Court.  (6).  pi.  10.  Jones^  342.    2  D'Anvers^  179^ 

(13)  Kitch.  11.  258.    Duke  of  Suffolk's  Case^ 

(14)  Cfo.  EUz.  353.  cited    by  Fopbam,   C.  J.    in 

(15)  But  see  Scioggs,  of  Sand$v, Drury,  Cro.Ehz.  814. 
Courted  88.  Scroggs,  of  Courts^  79. 
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month  before  or  after  Michaelmas ;  and  the  lord 
or  steward  is  the  judge  of  it  (17) :  and  when  the 
custom  has  not  established  a  fixed  period,  it  is 
generally  supposed  that  this  court  may  be  held 
as  frequently  as  the  lord  pleases  (18). 

Special  customary  courts  are  also  oftentimes 
called  for  the  purpose  of  effecting  the  proposed 
transfer  of  copyhold  property,  by  the  admission 
of  the  new  tenant,  (the  purchaser,  or  mortgagee, 
or  perhaps  trustee  for  particular  objects,)  but  at 
such  courts  it  is  not  regular  to  enter  any  present- 
ment, or  make  any  proclamation  in  furtherance 
of  the  acts  of  any  prior  general  court ;  though  I 
have  known  instances  of  the  want  of  attention  to 
this  rule,  and  in  which  the  proceedings  might  of 
course  be  impeached,  on  any  adverse  question. 

It  has  been  sometimes  erroneously  supposed, 
that  courts  baron  and  customary  courts  must  be 
held  within  a  month  after  Easier  and  Michaelmas 
in  every  year,  but  those  are  the  periods  prescribed 
by  the  statute  of  Magna  Charta  (19),  and  by 
31  Ed.  3.  c.  15.  for  the  holding  of  courts  leet  only. 
For  the  form  of  summoning  a  customary  court 
baron,  see  the  Appendix,  A. 

The  copyholders  or  tenants  iatttending  to  do 
their  fealty  at  this  court,  are  called  the  homage, 
and  are  to  be  sworn  to  frame  their  presentments 
with  impartiality,    in    the  same  manner  as  the 

(17)  Co.Litt.58.a.  Kitch.163-4.  (19)  €.  35.   6  Vin.  Court, 

(18)  But  see  post,  tit. '  Fealty'      (G).    Nds.  Lex.  Man,  13^. 
and  ^  Court  Baron/ 
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homage  of  the  common  law  court  baron,  or  the 
jury  of  a  court  leet.     See  the  Appendix,  B. 

A  manor  is  absolutely  determined  if  the  de- 
mesnes or  services  are  once,  by  the  act  of  the 
party,  severed  in  fee  simple,  or  if  all  the  services 
become  extinct  (20) :  but  although  the  manor  is 
lost  as  far  as  relates  to  the  holding  pf  courts,  yet 
it  may  be  a  manor  by  reputation,  to  sustain  minor 
prescriptive  rights  (21) :  and  notwithstanding  a 
court  baron  is  lost  (as  we  shall  see  hereafter)  (22) 
if  there  are  not,  at  least,  two  free  suitors,  yet  if 


(ftO)  Sk  Moyle  Fmch's  case^ 
6  Co.  63-4.  Lemon  &  Black- 
wil.  Skin.  191.  The  King  & 
the  Bishop  of  Chester,  \b,  661. 
Rex  V.  Stavertbn,  Yelv.  190: 
and  see  3  RoU.  Abr.  121-2  (F). 
Lit.  Rep.  128^  in  Brockham*$ 
case.  1  And.  257.  Yet  it  fre- 
qnently  happens  at  this  day  that 
a  person  has  a  manor^  and  the 
profits  of  courts  &c.  without 
possessing  a  single  foot  of  land 
within  it^  and  the  manor  is  then 
termed  a  Seigniory  in  gross.  See 
Kitch.7.  F.N.B.   8B.  3C. 

(21)  See  Soane  v.  Ireland,  10 
East  259^  which  was  an  action 
for  a  fedse.  return  to  a  manda- 
mus for  appointing  a  sexton^ 
and  the  second  coimt  stated 
that  T.  S.  C.  was  seised  in  fee 
of  the  manor  of  F.  S.  with  the 
appurtenances^  and  that  he  and 


all  those  whose  estate  he  had, 
&c.  from  time  immemorial  had 
exercised  and  enjoyed  the  pri- 
vilege of  appointing  a  sexton 
of  the  parish  of  F.  S.  when,  &c. 
It  was  proved  in  evidence  that 
F.  S.  had  ceased  to  be  a  legal 
manor  for  some  period  before 
the  vacancy  in  question,  for  want 
of  freehold  tenants,  and  for  this 
objection  it  was  uiged  that  the 
plaintiff  ought  to  be  nonsuited ; 
but  Bayley  J.  overruled  the  ob- 
jection, and  on  a  motion  for  a 
new  trial,  the  rule  was  refused. 
Lord  Ellenborough  observing, 
that  it  Was  not  necessary  to 
pro^  e  it  a  continuing  manor  for 
all  purposes.  Vide  also  1  Watk. 
on  Cop.  22,  cites  Calth.  Read. 
13.  Tr.  9  Ed.  4.  pi.  I7.  f  17-  a. 
Danby. 
(22)  Post  tit. '  Court  Baron.* 
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there  be  but  one  free  tenant,  the  services  as  to 
him  will  continue  (23). 

One  manor  may  be  held  of  and  become  parcel 
of  another  manor,  and  a  manor  may  be  di- 
vided (24)  and  suspended,  and  may  cease  and 
revive.  These  several  maxims  are  thus  exem- 
plified :  If  A.  holds  20  acres  of  B.  as  of  his  manor 
of  C,  which  manor  B.  holds  of  D.  as  of  his  manor 
of  £.,  and  the  manor  of  C.  escheats  to  D.,  the  20 
acres  are  still  holden  of  the  manor  of  C,  which 
by  the  escheat  has  become  part  of  the  manor  of 
E.,  and  by  a  lease  of  the  latter  manor  it  would 
pass,  but  after  the  escheat  two  courts  baron  can- 


(23)  See  L(mg  v.  Heminge, 
Cro.Eliz.  209, 210.  1  Leo.  207. 
4  Leo.  216.  Sav.  103.  4  Co. 
24.  b.  2^.  a.  2  Ld.  Raym.  864. 
1  And.  257. 

(24)  But  this  is  by  act  of 
law  only.  Vide  post.  Yet  see 
Smith  V.  Bonsall,  Gouldsb. 
117,  pi.  15,  where  it  was  said, 
per  Walmesley,  that  if  I  grant 
away  the  moiety  of  my  manor, 
we  shall  both  keep  courts  3  so 
if  I  be  disseised  of  a  moiety, 
or  a  moiety  be  in  execution  by 
elegit.  And  see  Harris  &  Haies 
T.  Nichols,  Cro.  Eliz.  19,  where 
two  justices  held  that  if  A.  has  a 
manor  which  extends  into  two 
toWns,  and  he  grants  the  de- 
mesnes  and  services    in  one 


town,  the  grantee  has  a  manor 
in  that  town,  and  he  may  keep 
a  court,  and  so  has  the  grantor 
a  manor  in  the  other  town,  and 
he  may  keep  court  there :  see 
also  Sir  Anthony  Denny^s  case, 
2  Leo.  190.  And  it  should  cer- 
tainly seem  that  a  manor  might 
have  been  divided  previous  to 
the  statute  of  quia  emptores 
terrarum.  See  1  Watk.  on  Cop. 
16,  et  seq.  cites  M.  S.  £d.  2. 
f.  250.  Mayn.  Batch.  4.  a  [7]. 
It  is  said,  that  if  a  m^nor  ex- 
tendeth  to  4  Vills,  and  a  grant 
is  made  of  the  manor  in  3,  so 
much  as  is  in  the  4th  Vill  will 
not  pass.  Bro.  Done,  &c.  26. 
Ib.GrauntsSS.VidealsolWatk. 
on  Cop.  16.  n.  (2d  Ed.) 
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not  be  held,  the  services  being  extinct  (25) ;  and 
it  is  only  b^  this  means  that  two  manors  can  be 
united  into  one  (26), 

And  if  upon  a  partition  between  parceners,  par- 
cels of  the  demesnes  and  services  are  allotted  to 
each,  each  hath  a  manor,  being  in  by  act  of  law ; 
for  they  were  compellable  to  make  partition  at 
common  law  (27):  but  the  rent  and  services  of 
any  one  particular  tenement  could  not  be  ap- 
portioned on  such  partition  (28) :  and  after  a  par- 
tition between  joint- tenants,  each  of  them  hath 
not  a  manor,  but  they  must  both  join  in  holding 
courts  (29). 

Copyholds  are  parcel  of  the  demesnes  of  a  ma- 
nor, and  if  the  lord  leaseth  for  years  all  the  de- 
mesnes, it  is  a  suspension  of  the  manor  during  the 
term  of  years  (30), 

And  if  on  a  partition  of  a  manor  between  two 
sisters,  A.  and  B.,  the  demesnes  are  allotted  to  A. 
and  the  services  to  B.,  the  manor  is  dissolved ; 


(25)  Marshe  &  Smith's  case, 

I  Leo.  28.   Sir  H.  NeviVs  case, 

II  Co.  17.  S.C.  (Moore  \,  Good- 
game)  Cro.  Jac.  327.  B.ex  v. 
Staverton,  stop.  S.C.  (Hex  v. 
StanUmJ  Cro.  Jac.  259.  11  Co. 
17.  a.  32  H.  6.  f.  9.  13  H.  7. 
19.  b. 

(26)  Co.  Cop.    s.  31.     Tr. 
47-9. 

(27)  SirMoyUFmcKsoBsty 
and  Marshe  &  Smith's  case,  sup. 


and  see  26  H.  8.  4.    Bro.  Ma- 
nor. 1.     15  Viner,  Manor.  (G). 

(28)  M.  17  Ed.  3,  pL  102, 
f.  72.  b.    1  Watk.  on  Cop.  17. 

(29)  Morris  v.  SmUh  & 
Paget,  or  Marshe  &  Smith, 
Cro.  Eliz.  39.  1  Leo.  27. 

(30)  Marshe  &  Smith's  case, 
sup.  Pymmock  &  Hilder,  Cro. 
Jac.  559  'y  and  see  2  Lord 
Raym.  864.  Ha^top  v.  Tuck 
and  Dalhy,  Het.  14. 
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yet  if  A.  dies  without  issue,  and  her  part  descends 
to  B.,  it  becomes  a  manor  again  (31). 

Though  a  person  cannot  by  his  own  act  create 
a  manor,  yet  it  has  been  supposed,  that  if  the  lord 
grant  the  freehold  of  all  or  part  of  the  copyholds 
within  the  manor  to  a  stranger  in  fee,  particularly 
if  it  is  not  a  grant  of  a  single  copyhold  only,  that 
the  grantee  may  keep  a  customary  court,  and  re- 
grant  the  copyholds  in  case  of  escheat,  &c.(32) 


(31)  Thetford*s  case,  1  Leo. 
S04.  S.  C.  And.  221.  Sir  Moyle 
FUich*8  case,  6  Co.  64.  a.  5  and 
see  2  RoU.  Abr.  122.  (F.)  pi.  3. 
lb.  (H.),  and  the  cases  there 
cited  from  the  Year  Books. 
Bro.  Extinguishment,  13.  Fitz. 
Extinguishment,  5. 

(32)  Sir  Chr.  Hatton's  case, 
cited  4  Co.  27-  a.  Cro.  Eliz. 
103,  395,  443,  662.  NeaU  & 
Jackson,  4  Co.  26-7.  S.  C. 
Cro.  Eliz.  394.  Mtyrris  v.  Smith 
&  Paget,  or  Marshe  &  Smith, 
ubi  sup.  Gay  &  Kay,  Cro. 
Eliz.  662.  Lemony,  Bktckwell, 
Skin.  191.  Smith  v.  BonsaU, 
Harris  &  Haies  v.  Nicholls,  and 
Sir  Anthony  Denny*s  case,  ubi 
sup.  6  Vin.  Cop.  (H).  pi.  2  &  4. 
lb.  (Z:d.)  15  Vin.  Manor.  (G). 
Kitch.  170.  Lord  Dacre's  case,  1 
Leo.289.perAyliflF,J."Ifthelord 
of  a  manor  makes  a  feofiinent  of 
a  parcel  of  his  manor,  which  is 


holden  by  copy  for  life,  and 
afterwards  the  copyholder  dies, 
though  now  the  lord  has  not 
any  court,  yet  the  feo£fee  may 
grant  over  the  land  by  copy 
again.*'  Vide  also  the  third 
resolution  in  Mebnichk^Luter^t 
case,  4  Co.  26.  b.  Cro.  Eliz. 
103.  viz.  that,  the  grantee  of 
the  inheritance  of  all  the  copy- 
holds might  hold  court  for  the 
copyhold  tenements,  and  take 
surrenders,  and  make  itdmit- 
tances  and  grants.  But,  by  a 
note  of  the  reporter  in  Cro.  Eliz. 
it  is  stated,  that  on  a  writ  of 
error  in  the  Exchequer  Cham-> 
ber,  all  the  Judges  held,  that 
no  new  copy  could  be  made 
after  the  severance. 

[The  Author  cannot  discover 
any  grounds  for  the  distinction 
which  has  been  made  in  some 
of  the  above  cases,  between  a 
grant  of  several  copyholds  and 
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fpr  which  this  reason  is  assigned ;  namely,  that 
as  the  copyholders  are  not  parties  to  the  grant, 
it  ought  not  to  operate  to  their  prejudice.  There 
is,  however,  much  authority  against  this  posi- 
tion, but  all  agreeing,  that  the  severance  thus 
made  by  the  lord,  will  not  destroy  the  estate  of 
the  copyholder  (33), 

The  case  of  Bell  and  Langleyy  as  reported  in 
4  Leo.  was  this;  A.  the  lord  of  a  manor,  enfeoffed 
B.  of  a  copyhold  of  inheritance  belonging  to  C, 
afterwards  C.  died,  and  the  court  of  C.  B.  were 
unanimous  that  the  customary  interest  was  not 
determined,  but  that  the  copy  should  bind  the 
feoffee,  and  that  the  admittance  of  the  heir  of  C. 


of  a  single  copyhold  only  :  see 
particularly  the  cases  of  Lemon 
k  Blackwell,  and  Neale  & 
Jackson.'] 

(33)  Vide  JSeU  or  Beale  v. 
Lsaigley,  4  Leo.  230.  S.  C. 
S  Leo.  208-9.  Melwich  &  Lu- 
ier,  4  Co.  26.  S.  C.  Cro.  Eliz. 
102.  East h Harding, Cro.Ehz. 
498.  The  Queeny.  The  Duchess 
ofBucdeugh,  6  Mod.  151.6  Vin. 
Cop.  (H).  lb.  Cop.  (8),  (Z.  d.) 
Co.  Cop.  s.  34.  Tr.  69.  And 
see  Br^ht  v.  Forth,  Cro.  Eliz. 
442-3  :  in  this  case  the  manor 
of  C.  extended  over  C.  and  B.  -, 
a  recovery  was  suffered  of  the 
manor^  excepting  the  lands  in 
B.,  and  in  B.  were  copyholds. 


demesnes^  and  services  5  and  it 
was  resolved  that  copyholds 
could  not  afterwards  be  granted 
in  B.  Note  therefore,  that  an 
exception  of  part  of  the  de- 
mesnes and  services,  out  of  a 
grant  of  the  manor,  operates 
as  a  severance,  equally  with  a 
separate  grant  of  such  de- 
mesnes and  services — and  see 
Dyke  &  Bish&p  of  Bath  ^  Wells, 
6  Bro.  P.  C.  [2d  Edit.]  p.  365  : 
but  when  all  the  demesnes  are 
excepted,  it  should  seem  that 
the  exception  is  void.  Winch.23. 
Mabies  case.  So  also  is  an  ex- 
ception of  the  Court  Baron, 
Lord  North  &  Lady  Dacre, 
Cary  25. 
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sooner  or  later,  be  put  at  rest  by  a  judicial  opi- 
nion ;  and  should  the  determination  be  favourable 
to  the  quasi  lord  (if  I  may  be  allowed  the  term), 
then  there  can  be  no  doubt  but  that  the  subtrac- 
tion of  any  services  which  continued  after  the 
severance,  or  any  attempt  to  convert  the  copy- 
hold into  freehold  tenure,  or  the  committing  of 
waste,  would  be  a  cause  of  forfeiture  of  the 
copyhold  interest  (35). 

Although  the  cbpyholder  is  not  without  some 
advantage  from  the  act  of  severance,  as  it  ex- 
onerates him  from  the  customary  fine  and  suk 
of  court,  yet  he  receives  a  serious  prejudicie,  pre- 
suming that  an  attempt  to  acquire  a  freehold 
title,  by  the  only  act  which  could  establish  it 
effectually,  namely,  a  feofiment,  would  be  a  cause 
of  forfeiture ;  for  although  his  interest  would  be 
the  subject  of  an  assignment,  yet  that  would  bind 
the  person  only,  and  not  the  land ;  so  that  the 
legal  title  must  be  left  in  the  copyholder  and 
his  heirs :  which  circumstance  would  necessarilv , 
operate  as  a  clog  to  the  free  alienation  of  the 


(35)  Efut  &  Harding,  ante ; 
and  see  1  Roll.  Abr.  Cop,  (G) 
pi.  3,  4  J  and  Wakeford  '*  case, 
1  Leo.  IG'2,  in  which  it  was 
held  that  a  release  of  the  copy- 
hold interest  to  a  grantee  of 
the  freehold^  is  an  extinguish- 
xnent  equally  with  a  convey- 
ance to  the  lord.  S.  P.  Anon. 


Cro.  Eliz,  21 .  Post,  tit.  '  Ex- 
tinguishment.' See  also  Toth. 
Cases  &  Proceedings  in  Ch. 
p.  106,  where  it  is  said,  under 
tit.  Copyhold,"  Severance  from 
the  manor  hurts  not}"  cites 
Gunn  V.  Buckmaster,  21  &  22 
EHz.  li.  A.  fo.  360. 
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property.  In  such  a  case  it  -would  be  desirable, 
I  think,  to  take  the  conveyance  by  a  bai^ain 
and  sale  inrolled,  as  that  form  of  assurance 
would  not  create  a  forfeiture  of  the  copyhold 
interest,  and  it  might  be  the  best  means  of  pre- 
serving evidence  of  title,  from  the  period  that  the 
court  rolls  of  the  manor  ceased  to  be  so. 

It  would  seem  that  when  one  manor  is  held  by 
copy  of  another  manor,  the  lord  of  the  customary 
manor  cannot  keep  courts  baron,  to  have  for- 
feitures or  hold  pleas  in  a  writ  of  right;  the 
privileges  of  a  court  being  inconsistent  with  an 
estate  at  will  (36). 

When  the  demesnes  are  once  separated  from 
the  manor,  so  that  the  custom  is  destroyed  and 
they  are  no  longer  demiseable  by  copy,  they 
can  never  re-unite ;  as  if  lands  are  forfeited,  or 
escheat,  or  otherwise  come  to  the  hands  of  the 
lord  of  the  manor^  and  he  makes  a  lease  for  years, 
or  for  life^  or  other  estate  by  deed,  or  even  by 
parol  (37);  or  a  feoffment  in  fee  on  condition, 
even  though  the  lord  afterwards  enters  for  the 
condition  broken  (38) :  but  if  the  lord  keeps  the 


(36)  Rex  V.  Stanton,OT  Sta- 
TJcr*o«,Cro.Jac.  269.  Yelv.190. 

(37)  Douncliffe  &  Minors,  ci- 
ted 1  Roll.  Abr.  498.  (B.)  S.  C. 
6  Vin.  Cop.  (R.)  pi.  1,  2,  3. 
Frenches  case,  4  Co.  31.  a.  Cro. 
Car.  521.  And  when  another 
person  has  acquired  a  term  cer- 
tain in  copyholds^  they  surely 

VOL.  I. 


cease  to  be  demiseable;  but 
see  Hutchings  v.  Strode,  Nels. 
Ch.  R.  26,  where  equity  aided  a 
subsequent  grant  by  copy^  under 
the  peculiar  circumstances  of 
the  case. 

(38)  Co.  Cop.  s.  62.  Tr.  141. 
French's  case,  sup. 


C 
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land  in  his  own  hands,  or  lets  it  at  willy  he  or  hii^ 
assigns  may  regrant  at  pleasure  (39),  even  aJfter  a 
period  of  twenty  years  (40).  Any  lawful  inter- 
ruption, as  the  lands  being  extended,  or  recovered 
in  a  writ  of  dower,  is  equally  a  destruction  of  the 
demiseable  quality,  though  ^  wrongful  interrup- 
tion, as  a  disseisin,  is  not  so  (41). 

By  a  separation  of  the  demesnes,  I  conceive,  is 
meant,  a  separation  pi^oduced  by  the  act  of  the 
person  having  the  fee  simple  of  the  manor,  though 
in  Lee  and  BoothJby  (42)  it  is  ^aid,  that  a  lord  pro 
tempore  leasing  a  copyhold,  is  a  severance ;  but 
the  dictum  in  that  case  is  in  complete  opposition 
to  several  authorities,  which  have  established,  that 
a  lease  by  the  lord,  being  tenant  in  tail,  or  for  life 
or  years  only,  will  not  destroy  the  custom  as  to  the 


(39)  Co.  Lit.  58.  b.  Co.  Cop. 
S.62.  Tr.141.  Douncliffe  Sx,  Mi- 
nors, Biite,  p.  17.  Blemmerhasset 
v.  Humber stone.  Hut.  65.  S.  C. 
Sir  W.  Jones^  41.  French's 
case,  4  Co.  31.  1  Roll.  Abr. 
498.  Cop.  (B.)  Tavemer  & 
Cromwell,  3  Leo.  108.  2  Sid. 
19.  Cham  v.  Dover,  1  Leo.  16. 
Kempe  &  Carter,  1  Leo.  55-6. 
And  see  WiUes,  323.  Doe  d. 
Gibbons  v.  Pott  and  others^ 
2  Dougl.  720.  It  should  seem 
that  the  King  is  an  exception 
to  the.  rule,  that  the  copyhold 
interest  is  destroyed  by  a  d^ 
XDjae,  and  that  the  King,  or  his 


patentee,  may  afterwards  re- 
grant  by  copy.  Cremer  v.  Bur- 
net, Sty.  ^66,  2  Roll.  Abr.  197. 
(G.)  pi.  3,  4.  Fulham  v.  Fkil- 
^m.  Mar.  206.  Leev,  Boothby, 
1  Keb.  720.  S.  C.  W.  Jones, 
449.  S.C.  (called  Cholmly  v. 
Cooper  &  Ward).  3  Keb.  91. 
S.C.  but  not  S.P.  Cro.Car. 
521.    Gilb.  Ten.  304. 

(40)  Pemble  v.  Stem,  2  Keb. 
213.  S.C.  SirT.  Raym.  165. 
Sid.  316. 

(41)  French's  case,  sup.  Co. 
Litt  58.  b.  324.  b. 

(42)  Cro.  Cv.  521» 
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reversioner  or  remainder  man  (43) ;  and  is  totally 
irreconcileable  with  the  case  of  Winter  and  Love- 
4e^(44),  ib  which  the  tenant  for  life  was  em- 
powered to  lease  the  settled  estates  except  the 
demesnes ;  atad  the  court  held,  that  the  excep- 
tion extended  to  the  copyholds  as  part  of  the  de- 
mesnes, (notwithstanding  there  appeared  to  be 
no  other  land  to  which  the  power  could  apply), 
as  the  rents  and  sendees  might  be  demised,  though 
a  rent  could  not  be  reserved  on  such  a  lease; 
and  observed,  that  the  power  in  question  would 
have  enabled  the  tenant  for  life  to  destroy  all  the 
copyholds,  if  it  had  extended  to  them,  for  although 
a  lease  of  copyhold  tenements  by  a  lessee  of  a 
manor,  does  not  operate  as  an  extinguishment, 
yet,  a  lessee  demising  copyholds  by  virtue  of  a 
power  derived  out  of  the  fee,  is  an  absolute  de- 
struction of  them. 

A  distinction  is  mentioned  to  have  been  made 
by  Holt  C.  J.  in  one  particular  case  (45),  between 
a  tenancy  escheating  and  a  purchase  by  the  lord, 
namely,  that  in  the  former  case,  the  land  became 
part  of  the  manor,  but  that  in  the  latter  it  was 
only  holden  of  the  manor,  and  not  part  of  it: 

(43)  Busier  &  Ckmesby,  2  5267.S.C.^Salk.537.S.C.5Mod. 
RoILAbr.271.Ppescrip.(T.)S.C.  244^78.  S.  C.  12  Mod.  147- 
called  Conesbie  v.  Rutky,  Cro.  (45)  Anon.  12  Mod.  138.  See 
El]Z.459.b.  Gilb«Ten.300.  Vide  also  Holmes  y.Hanby,  1  Sid.  284. 
alsoCo.Iitt.Sab.  (n.7.)  post,  [''  12  Mod.  is  not  a  book  of 
tit. '  Lord  of  the  Manor.'  any  anihority."   Per  BuUer,  J. 

(44)  1  Freeman,  507.  S.  C.  1  Doug.  83.] 
Carth.427.  S.C.  iLordRaym.  C  2 
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this  seems  quite  an  anomaly,  as  it  is  clear  that  in 
both  cases  the  land  might  be  re-granted  by  copy, 
though  in  each  there  was  a  union  of  the  freehold 
and  copyhold  interest ;  and  I  cannot  help  think- 
ing that  there  is  some  misprint  in  the  report. 

The  above  cai^e  of  Winter  and  Loveday  sug- 
gests the  expediency  of  excepting  copyholds,  and 
the  rents  and  services  thereof,  out  of  the  usual 
power  of  leasing,  in  all  family  settlements  of  ma- 
nors, to  which  lands  of  that  tenure  ^re  attached, 
a  precaution  which  is  very  seldom  attended  to. 


The  Demesnes  of  a  manor  may,  however,  under 
an  immemorial  usage,  be  granted  out  to  another, 
and  still  remain  parcel  of  the  manor,  which  shews, 
that  exclusive  of  the  transcendent  powers  vested 
in  the  legislature  (46),  there  is  an  exception  to  the 

(46)  See  35  Hen.  8.  c.  13.  copies  should  be  good  against 

enacting^  that  the  King*s  ma-  the  King^  his  heirs^  successors^ 

nors   of  Granges^  &c.  in  the  andassigns.  Seealso37H.8.c.2: 

county  of   Norfolk,   formerly  enacting,  that  so  much  of  Houn- 

part  of  the  possessions  of  the  slow  Heath  as  was  the  King*8 

Abbey  or  Priory  of  Walsing-  inheritance,  and  was  meet  for 

ham,    should    and    might   be  tillage,   pasture,  meadow,    or 

granted  by  copy  of  court  roll,  other  several  ground,  should  be 

in  fee  simple,  or  for  term  of  of  the  nature  and  condition  of 

life  or  lives,  by  the  stewards  of  copyhold  land  :    or  the  same 

the  said  manors,  their,  under-  might  be  letten  by  the  steward 

stewards  or  deputies,  for  such  of  the  manor,  at  will,  or  for 

rents,  services,    fines,  heriots,  21  years,  which  lessee  should 

and  customs,  as  in  the  said  co-  or  might  improve  it. 
pies  should  be  specified,  which 
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rale,  that  copyholds  cannot  be  created  at  the 
present  day. 

In  Hughes  y.  Games  (47),  it  was  admitted,  that 
a  lord  by  custom  may,  with  the  consent  of  the 
homage,  make  new  grants  of  part  of  the  manor, 
to  hold  by  copy,  and  a  case  is  mentioned  by  the 
reporter  to  have  been  cited  to  that  effect;  but 
whether  a  custom  to  do  it  without  the  homage 
would  be  good,  the  Chancellor  said,  was  a  ques- 
tion which  must  go  to  law.  And  in  Lard  North- 
wick  v.  Stanway{^)j  which  was  an  action  of 
assumpsit  to  recover  the  fine  on  admission  to 
land  in.  the  manor  of  Harrow,  it  appeared  that 
the  premises  were  formerly  part  of  the  waste, 
and  had  been  granted  by  the  lord,  to  hold  by 
copy ;  and,  that  there  was  an  immemorial  cus- 
tom for  the  lord  to  grant  parcels  of  the  waste, 
whenever  he  should  think  proper,  to  hold  by 
copy  of  court  roll.  The  plaintiff  had  a  verdict 
for  60/.,  and  afterwards,  on  a  rule  obtained  for  a 
new  trial,  one  of  the  grounds  of  application  being 
that  the  premises  were  not  of  copyhold  tenure, 
the  court,  relying  on  the  immemorial  custom,  and 
adverting  to  a  similar  custom  in  many  manors  in 
the  north  of  England,  held,  that  the  premises 

(47)  Select  Ca.  Chan.  Temp,  be  granted,  to  hold  by  copy  of 

King,    62.     Vide    also  Lady  court  roll. — ^And  see  Folkard 

WeiUworthv.  Clay,  Ca.  Temp.  v.  I2emm«(<,  cited  5  T.  R.  417*  n. 

Finch.  263  3  but  it  does  not  ap-  and  post,  at  the   end  of  tit. 

pear,  whether  the  ground  to  be  '  Pleading,  &c.* 

set  out  by  the  homage,  was  to  (48)  3  Bos.  &  Pul.  346. 
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were  well  described  as  copyhold,  although  the 
date  of  the  grant  was  modem :  but  the  applica- 
tion succeeded  upon  another,  and  perfectly  dis- 
tinct, ground  (49). 

Again  in  Boulcott  v.  Winmill  (50)  various  in- 
stances were  proved,  from  1632,  of  grants  by  the 
lord  of  the  manor  of  Westham,  of  parcels  of  the 
waste,  some  within  and  others  without  the  ancient 
forest  of  Waltham,  belonging  to  the  crown,  and 
subject  to  the  jurisdiction  of  the  forest  courts. 
At  the  trial,  McDonald,  C.  B.  was  of  opinion,  that 
the  custom  was  established,  and  the  plaintiff  had 
a  verdict ;  and,  on  an  application  to  the  Court  of 
King's  Bench  for  a  rule  for  a  new  trial.  Lord 
EUenborough  held,  that  the  waste  might  be  legally 
granted  out,  though  within  the  forest;  and  the 
other  judges  concurring,  a  rule  was  refused  (51). 

Length  of  possession  will  raise  the  presump- 
tion of  a  custom  for  the  lord  to  grant  out  the 
waste  by  copy,  see  the  King  v.  the  Inhabitants  of 
Warblington(52).  In  that  case  the  lord  of  the 
manor  of  Havant  had  granted  a  small  part  of  the 
waste,  to  hold  by  cojpy  of  court  roll,  with  these 
words  in  the  admission, — "  fine  one  shilling,  he- 
riot  one  shilling,  quit  rent  one  shilling,''  and  the 
grantee  built  a  house  upon  the  ground,  but  there 

(49)  See  S.  C.   post^    tit.      Bp.  London  &  Rowe,   3  Keb. 
'  Fine  on  admittance/  .   124.     Roe  d.  Newman  v.  NeW" 

(50)  2  Campb.  261.  9nan,   2  Wils.  125.    And  see 

(51)  See  also  Kempe  &  Car-  2  Man.  &  Selw.  508-9. 
ter'8  case,!  1  Leo.  55-6.    Brad-  (52)  1  T.  R.  241. 
shaw  &  Lawson,  4  T.  R,  446. 
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was  no  proof  of  any  consideration  having  been 
paid.  An  order  of  removal  of  the  son  of  the 
grantee^  and  his  family,  from  Havant  to  Warb* 
lington,  (from  whence  the  father  came  into  the 
parish  of  Havant  with  a  certificate,)  was  confirmed 
by  the  conrt.  of  sessions,  and  on  an  appeal  to  the 
Conrt  of  King's  Bench,  the  above  grant  was  not 
considered  to  be  voluntary ;  and  being  a  purchase 
under  30/.  the  court  held  that  it  did  not  give  a 
settlement,  since  the  stat.  of  9  Geo.  1.  c.  7.(53). 
The  steward  of  the  manor  proved  several  grants 
of  parts  of  the  waste  for  a  pecuniary  conside* 
ration,  and  there  having  been  near  40  years  pos- 
session under  the  grant,  the  court  deemed  it .  a 
strong  presumption  in  favour  of  the  custom  of 
granting  the  waste  by  copy. 

It  has  been  doubted  whether  the  demesnes  of 
a  manor  could  not  be  granted  even  without  an  im- 
memorial custom,  but  I  apprehend  that  the  above 
cases  of  grants  of  waste  land,  and  those  I  am  about 
to  refer  the  reader  to  (54),  have  established,  be- 
yond all  possibility  of  controversy,  that  since  the 
statute  of  quia  emptoreSj  no  new  tenure  can  be 
created,  except  by  special  and  immemorial  cus- 
tom, or  by  legislative  enactment,  and  that  no  per-, 
son  can  reserve  to  himself  a  right  of  escheat. 

(53)  Vide  also  the  King  v.         (64)  And  see  Co.  Cop.  s.  31. 

ihe  Inhabitants  of  WUby.^Mm.  Tr.  45--6.    Co.  Litt.   58.  b. 

&  Selw.   504.    The   King  v.  Kitch.  60.    Mo.  631.  pi.  867. 

the  Inhabitants  of  Homchurch,  ante>  p.  3^  4. 
2  Barnew.  &  Aid.  189. 
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Of  this  cla^s  of  cases  is  JRevell  and  others  v, 
Jodrell  (55),  which  was  an  issue  to  try  whether 
allotments  made  to  copyholders,  in  respect  of 
their  copyholds  on  two  commons,  were  freehold 
or  copyhold ;  and,  it  appearing  that  certain  woods 
taken  by  the  copyholders  under  an  agreement, 
in  lieu  of  their  right  of  common,  had  been  excepted 
out  of  a  grant  of  the  manors  under  which  the  de- 
fendant claimed,  the  court  held  that  they  were 
thereby  severed  from  the  manor,  and  that  the 
allotments  made  to  the  copyholders  were  freehold 
and  not  copyhold,  agreeable  to  the  rule,  that  a 
copyhold  without  custom  cannot  begin  at  this 
day.  TownJey  &  Gihson(^Q)*^  where,  under  an 
inclosure  act,  an  allotment  of  common  and  waste 
was  to  be  made  to  the  lady  of  the  manor,  in  lieu 
of  her  right  and  interest  in  the  soil  of  the  residue 
of  such  common  and  waste,  and  then  the  re- 
mainder was  to  be  allotted  among  the  general 
proprietors,  and  such  allotments  were  to  vest  in 
fee  simple,  discharged  from  all  customary  tenures, 
rents,  &c.  but  the  act  was  not  to  prejudice  the 
right  of  the  lady  in  or  to  the  seigniories  incident 
to  the  manor ;  on  the  contrary,  she  was  thereafter 
to  hold  and  enjoy  all  rents j  services ^  royalties ,  and 
manorial  jurisdictions  whatsoever,  and  there  was 
a  subsisting  lease  granted  by  a  former  lord  of  the 
manor  of  the  mines  under  the  waste ;  and  there 
the  court  held,  that  the  mines  under  the  waste, 

(55)  2T.R.415.  (56)  3T.R.701. 


Ch,  I.]  Of  a  Manor.  25 

being  part  of  the  demesnes,  and  for  which  the 
lady  received  a  satisfaction  under  the  act,  were 
not  reserved  by  the  clause  reserving  rents,  royal- 
ties, &c.  and  that  the  tenants  held  their  allot- 
ments as  freehold  estates  of  inheritance,  and 
would  not  take  them  as  copyhold  unless  the  act 
so  directed.  It  was  also  adjudged,  that  the  lease 
remained  valid,  but  that  the  right  to  the  rents  of 
the  mines  passed  to  the  person  in  whose  favour 
the  allotment  was  made.  The  reader  will  observe, 
that  mines,  therefore,  are  not  considered  as  a  dis- 
tinct right  from  the  right  to  the  soil  of  the  free- 
hold, but  are  part  of  the  demesnes  of  a  manor, 
and,  consequently,  that  it  is  not  sufficient  (though 
frequently  relied  upon),  when  intended  to  except 
them  out  of  the  grant  of  waste,  or  the  enfranchise- 
ment of  copyhold  land,  to  reserve  to  the  lord  the 
seigniories,  royalties,  and  jurisdictions,  incident 
to  the  manor,  but  that  they  should,  in  such  a 
case,  be  reserved  to  him  in  express  terms. 

Another  case  of  this'  class  is  Doe  d.  Lowes  v. 
Davidson  (57),  which  has  established,  that  no  pri- 
vate agreement  can  change  freehold  into  copy- 
hold or  customary  tenure,  and  that  allotments  of 
land  of  freehold  tenure  under  an  inclosure  act, 
will  not  become  of  copyhold  or  customary  tenure, 
without  express  words  making  them  so;  even 
although  the  allotments  are  in  lieu  of  copyhold  or 

(57)  2  Mau.  &  Sdw.  175.  hitanU  of  Homchurch,  2  Barn. 
See  also  the  Kingy,  The  Inha-     &  Aid.  189. 
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customary  tenements,  or  rights  appendant  thereto ; 
which  is,  th^efore,  an  exception  to  the  rule,  that 
ojccessariwm  sequitur  prindpale. 

As  Doe  &  Davidson  is  a  case  of  considerable 
interest,  and  may  be  the  subject  of  frequent  refer- 
ence, I  propose  to  give  a  full  extract  from  the 
report  of  it.  It  was  an  ejectment  to  recover  cus- 
tomary lands  in  the  manor  of  Ridley  in  Northum- 
berland, where  the  custom  is,  that  the  tenements 
within  the  manor,  pass  either  by  surrender  and 
admittance  at  the  lord's  court,  or  by  any  species 
of  common-law  assurance,  accompanied  by  the 
license  of  the  lord ;  but  they  are  not  deviseable 
by  will.  In  1749,  by  articles  between  the  lord  of 
the  manor  and  several  persons  intitled  to  right 
of  common  over  two  commons  within  the  manor, 
it  was  agreed,  that  such  commons  should  be 
divided  and  set  out  by  the  persons  named,  who 
should  apportion  to  the  lord,  as  a  recompense  for 
his  right  in  the  soil,  a  certain  part  of  one  of  those 
commons,  and  that  the  rest  should  be  divided 
among  the  lord  amd  the  several  persons  having 
right  'Of  common^  according  to  the  yearly  value 
of  their  tenements ;  and  that,  after  the  division, 
all  rights  of  common  should  cease,  saving  to  the 
lord  all  mines y  &c.  and  all  the  royalties  which  he 
and  the  former  lords  had  enjoyed.  An  award 
was  made  by  the  commissioners,  whereby,  they 
allotted  part  of  the  commons  to  W.  L.  in  respect 
of  his  right  of  common  for  his  customary  estates, 
and  by  a  subsequent  private  act  of  papliament^ 
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the  above  articles  and  a\irard  were  confirmed  ;  in 
which  act  it  was  provided,  that  nothing  therein 
contained  should  extend  to  revoke  or  alter  any 
settlement,  &c.  of  lands  so  agreed  to  be  enclosed, 
bnt  that  the  several  allotments  should  be  and 
enure,  and  be  enjoyed  to  the  same  uses,  &c.  a§ 
Ae  tenements,  in  respect  whereof  the  allotments 
were  made ;  and  that  the  act  should  not  prejudice, 
lessen,  or  defeat  the  right  of  the  lord  in  and  to  the 
seigniories  and  royalties  incident  to  the  manor,  but 
that  he  should  hold  and  enjoy  all  rents;  services^ 
courts,  royalties,  Sfc.  (other  than  and  except  com^ 
mon  right,)  in  and  upon  the  said  commons,  as  fully 
as  if  the  act  had  not  been  made.  The  premises, 
for  which  the  ejectment  was  brought,  were  allot- 
ments, under  the  articles  and  award,  confirmed 
by  the  act,  and  some  of  which  were  awarded  to 
W.  L.  and  others  purchased  by  him  after  Ae 
awarvi,  and  all  which,  since  the  allotanent,  had 
been  considered  as  freehold.  Wi  L.  devised  to 
his  eldest  son  and  heir,  J.  L.  and  his  heirs,  9X\ 
his  real  estates,  without  mentioning  customary 
estates.  J.  L.  was  admitted,  as  heir  at  law,  to  the 
customary  tenements  of  which  his  father  c&ed 
seised,  and  by  his  will  devised  all  his  real  estate, 
as  well  copyhold  and  customary  as  freehold,  (ex- 
cept  certain  messuages  set  apart  for  payment  of  his 
debts,)  to  his  son  W.  C.  L.  in  tail,  with  remainder 
to  the  defendant  in  fee.  W.  C.  L.  was  the  only 
child  of  J.  L.,  and  he  died  an  infant  fsmd  witbout 
issue.  The  lessor  of  the  plaintiff  was  the  hopotiber  of 
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J.  L.  and  uncle  and  heir  of  W.  C.  L.  At  the  assizei^ 
a  verdict  was  found  for  the  plaintiff,  subject  to 
the  opinion  of  the  Court  of  King's  Bench,  whether 
the  custom,  not  allowing  of  a  disposition  by  will, 
extendied  to  the  new  allotments ;  or  whether  they 
passed  by  the  will  of  J.  L. 

The  Court,  stopping  the  counsel  for  the  de- 
fendant, and  adverting  to  the  above  cases  of 
Revell  and  Jodrell,  ^'Ud  Townley  and  Gibson^ 
which  had  decided  that  customary  tenure  could 
not  now  be  created,  except  by  act  of  parliament,  or 
by  custom  to  warrant  the  grant  of  waste,  held, 
that  the  allotments  in  question,  continued  to  be 
of  the  same  tenure  after  the  award  and  act  of  par- 
liament (68),  as  they  were  before,  and  must  go  to 
those  who  were  intitled  to  claim  them,  as  passing 
under  the  will  as  freehold,  and  that  the  agree- 
ment and  award  could  not  alter  the  tenure ;  nei- 
ther did  the  act  of  parliament  alter  it,  in  the 
construction  put  upon  it  by  the  court,  the  reser- 
vation to  the  lord,  being  only  of  the  same  rights 
over  the  freehold  land,  then  become  the  freehold 
of  the  tenants,  which  he  before  had  enjoyed, 
as  lord  over  the  same  land,  when  it  was  his  own 
freehold. 

(^8)  Vide  the  case  of  Farrer  to  an  aXLotment^  is  not  acquired 

V.  Billing,  2  Bamew.  &  Aid.  by  the  person  to  whom  it  is 

171^  which  has  decided^  that  made^  until  the  execution  and 

when^  under  a  local  inclosure  proclamation  of  the  commis- 

act^  there  is  no  special  provision  sioners*  award, 
to  .the  contrary^  the  legal  title 
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The  Customs  of  a  manor  must  be  immemo- 
rial (59),  reasonable,  and  certain  (60),  or  they  can- 
not be  supported;  therefore,  a  custom,  that 
a  feme  covert  seised  in  fee  might  dispose  of  her 
estate,  without  her  husband's  joining,  was  held 
to  be  bad,  being  contrary  to  good  policy  (61). 
So  a  custom  that  after  the  death  of  a  tenant  for 
life,  the  lord  is  compellable  to  grant  to  a  parti- 
cular person,  as  to  the  son,  and  if  no  son  to  the 
daughter,  and  so  in  perpetuuniy  is  void,  though  a 
custom  for-  a  copyholder  to  nominate  his  suc- 
cessor is  good,  the  former  being  to  compel  the 
lord,  who  has  the  interest,  to  make  a  grant  of  it, 
and  the  latter  compelling  an  admittance,  where 
the  interest  is  in  the  copyholder  (62).     Again,  a 

(59)  Co.  Cop.  sTSS.  Jack'  And  if  any  port  of  the  cus- 
man  y,  Hoddesdon,  Cro.  Eliz.  torn  be  bad^  it  avoids  the 
351.  So  a  privilege  attached  to  whole.  WUkes  v.  Broadbent, 
ancient  messuages^  cannot  be  2  Stra.  1225.  It  is  sufficient 
ckdmed  in  respect  of  a  tenement  to  shew  that  a  custom  (which 
built  within  20  years  3  and  must  always  be  alleged  in 
where  the  custom  only  was  tra-  the  land)^  was  reasonable  in 
versed  in  the  replication^  it  was  its  commencement^  but  a  pre- 
hdd  to  be  sufficient^  the  anti-  scription  (which  is  alleged  in 
quity  being  involved  in  the  is-  the  person),  must  be  shewn 
5ue,  imder  the  plea  of  the  de-  to  have  a  lawful  beginning, 
fendant,  stating,  that  from  time  6  Co.  60.  b.  in  Gatetoard's 
immemorial  all  the  customary  case. 

tenants  had  exercised  the  al-  (61)  Stevens  d.  Wise  v.  Ty- 

leged  right.    Dunstan  v.  Tre-  rell,  2  Wils.  1.    And  a  custom. 

Mes,  5  T.  R.  2.  against  the  king*s  prerogative  is 

(60)  2  H.  4.  10.  Co.  Cop.  notallowable,Davis*sRep.33.b. 
s.  83.  Tr.  61,  62-3.   Kit.  204.  (62)  Lord  Grey's  case.  Mo. 
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custom  that  those  who  claim,  ought  to  come  into 
court  at  the  first,  second,  or  third  proclamation, 
to  take  up  their  estsuliejs,  or  that  they  should  be 
forfeited,  was  held,  even  before  the  statute  of 
9  Geo.  1.  c.  29.,  not  to  extend  to  an  heir  beyond 
sea,  or  being  an  infant  (63). 

In  Fenn  d.  Richards  v.  Mariott  (64),  a  custom 
that  the  grantee  of  customary  estates,  passing 
either  by  deed  or  surrender,  must  be  admitted 
dtoing  the  life  of  the  grantor,  was  held  to  be 
good  in  law;  the  Court  observing,  that  it  was  fit 
that  such  grantees  should  be  admitted  in  some 
reasonable  time,  and  that  the  custom  had  limited 
that  time. 

In  a  recent  case  (65!)^  evidence  was  given  of  a 
custom  in  the  manor  of  Honiton,  Wilts,  by  which, 
after  the  death  of  the  tenant  in  possession,  of 
copyholds  held  for  lives  in  succession,  with  a 


788.  pi.  1088.  BalVs  case,  4 
Leo.  238.  a.  Rowles  v.  Mason, 
1  Brownl.  132.  2  Brownl.  85, 
192.  1  RoU.  Abr.  662.  (H.), 
pi.  1 .  Devenish  v.  Baines,  2  Eq. 
Ca.  Abr.  43-4.  Pre.  Ch.  3. 
Wame  v.  Sawyer,  1  Roll.  Rqp. 
48,  cites  Crahh  &  Bern,  See 
also  Noy,  2.  Ford  v.  HoskinSj 
Cro.  Jac.  368.  S.  C.  Mo. 
842.  S.  C.  1  Roll.  Rep.  125. 
S.  C.  2  Bulst.  336.  1  Eq. 
Abr.  J118.  c.  2. ;  and  see  Mar- 
diner  &  EUioit,  2  T.  R.  746. 
But  a  GDpyhol4er  could  not.no- 
QUnate  part  to  one  and  part  to 


another,  2  Brownl.  199  3  ye^  it 
should  seem,  that  he  might  so 
dispose  of  the  beneficial  interest, 

2  Eq.  Ca.  Ab^r.  43. 

(63)  Kingy.DilU8ton,3Mod. 
221.  S.  C.  1  SaJk.  386.  S.  C. 
1  Show.  31,  83 ',  and  see  the 
references  in  the  margins.  Vide 
also  Sir  ftichard  Lechford's  case, 
8  Co.  99.  fVhitton  v.  WiUiafn^, 
Cro.  Jac.  101.  Godb.  ^8.  pi. 
371.  Smith  y,  Paynton,  Cart. 
86.  17Ves.  90. 

(64)  Wffles,430. 

(65)  Edumrds     v.      Ftdel, 

3  Madd.  Rep.  V.  C.  Court,  238. 


Ch.  I.]  Of  a  Manor.  31 

grant  in  reversion,  the  life  in  reversion  is  entitled  to 
hold  the  estate  beneficially,  unless  it  should  appear 
by  the  court  rolls,  that  a  trust  was  intended  for  the 
lives  in  succession ;  and  the  present  Vice  Chan^ 
cellor,  held,  that  the  custom  was  reasonable,  as  it 
prevented  disputes  with  regard  to  secret  trusts. 

It  has  also  been  decided  very  lately  in  the  Court 
of  King's  Bench,  that  a  custom  for  the  steward, 
or  his  deputy,  to  have  the  sole  right  of  preparing 
all  the  surrenders  of  copyhold  estates  within  the 
manor,  is  a  reasonable  custom,  being  a  quali- 
fication of  the  power  of  alienation,  and  an  advan^ 
tage  to  the  tenant,  the  steward  being  bound  to 
prepare  the  surrender  for  a  fixed  fee,  and  better 
acquainted  with  the  estate,  than  any  stranger 
could  be  (66). 

A  custom  for  the  lord  and  his  tenants  of  col- 
lieries, to  sink  pits  within  the  freehold  lands  for 
working  the  same,  and  to  lay  the  coals,  &c,  on 
the  lands  near  to  such  pits,  being  customary 
tenements  parcel  of  the  manor,  and  to  lay  wood 
there  for  the  use  of  the  pits,  was  deemed  unrea- 
sonable and  void  (67). 

(66)  Rexv^Riggef^Bamsw.  or  spent  ground  within  the 
&  Aid.  550.  manor.      Cori     v.     Burkbeck, 

(67)  Broadhent  v.  mik»,  I  Doug.  218  -,  and  see  Higges 
WiUes^  360.  S.  C.  in  error.  &  Gardener,  M.  11  Ja.  B.R. 
1  Wils.  63.  S.  C.  2  Strange,  1  Roll.  Abr.559.  pi.  4.  Acos- 
1224.  A  custom  that  all  the  torn  enabling  the  lord  totalljto 
inhabitants  of  a  manor,  should  annihilate  the  right  of  connnon, 
grind  all  their  corn  whatever  at  could  not  be  supported.  Badger 
particular  mills,  would  be  void  j  v.  Ford,  3  Bam.  &  Aid.  155. 
sectu  if  confined  to  com  used 
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And,  in  Wilson  v.  Willis  (68),  a  custom  in  the 
manor  of  Hampstead  in  Middlesex,  for  the  cus- 
tomary tenants,  having  a  garden  parcel  thereof, 
to  dig  and  carry  away  turf  fit  and  proper  to  be 
used,  as  often  as  occasion  required,  for  making 
and  repairing  grass  plots  in  such  gardens,  was 
held  incapable  of  being  supported,  from  its  not 
defining  what  sort  of  improvement  was  meant, 
and  which  therefore  extended  to  all  sorts  of  fan- 
ciful alterations. 

A  single  act  if  unresisted  may  be  evidence  of  a 
custom,  but  will  not  make  a  custom  (69). 

One  custom  may  be  subservient  to  another,  as 
in  Bateson  v.  Green  (70),  wher^  it  was  held,  that 
the  lord  having  a  right  to  dig  clay  pits,  might  do 
so,  or  authorize  others  to  do  it,  to  the  prejudice 
of  the  right  of  herbage  in  the  commoners. 

A  custom  that  lands  shall  descend  to  the  heirs 
male  in  the  collateral  line,  excluding  females  in 
the  lineal,  will  be  supported  (71). 

And  a  custom  may  be  reasonable  in  its  com- 
mencement, if  it  is  for  the  common  benefit,  though 


(68)  7  East.  121.  See  also 
Bell  V.  Warden,  Willes,  202, 
and  the  several  authorities  men- 
tioned in  the  notes  to  that  case, 
and  in  Broadbent  v.  Wilks, 
Willes  362-3.  See  further  as  to 
customs,  1  RoB.  Abr.  558.  et  seq. 

(69)  Doe  V.  Mason,  3  Wils. 
63.  Roe  V.  Jeffery,  2  Mau.  & 
SeL  92. 


(70)  5T.R.  411. 

(71)  Sympson  v.  Quinley  or 
Quinsey,  1  Vent.  88.  S.  C. 
2  Keb.  672.  And  a  custom 
that  an  executor  or  adminis- 
trator shall  have  a  year  in  the 
land  of  a  copyholder,  against 
the  wife  intitl^  to  fineebench,  is 
good.  Rennington  v.  Cole,  Noy, 
29. 
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it  tends  to  an  individual  prejudice,  therefore  a 
custom  will  not  be  deemed  void,  merely  because 
it  is  prejudicial  to,  or  diminishes,  the  lord's  car 
sualty  or  profit  as  to  escheat  (72). 

When  a  doubt  exists  as  to  the  validity  of  a, 
custom,  it  is  to  be  tried  by  a  jury  of  the  county, 
and  not  by  the  judges,  unless  the  same  has  been 
before  tried,  determined,  and  recorded  in  the 
same  court  (73). 

The  law  takes  notice  of  general  customs,  such 
as  Gavelkind  and  Borough  English,  but  others 
must  be  specially  pleaded  (74),  and  the  proof 
rests  with  him  who  alleges  it  (75).  fiut  one 
custom  maybe  pl^ded  against  another,  where 
both  may  stand  together  (76).  And  it  may  here 
be  proper  to  observe,  that  equity  does  not  re- 
quire a  custom  to  be  set  forth  with  so  much 
exactness  as  is  requisite  at  law  (77). 

(re)  Gab.Ten.[4thEd.]  p^23,  (74)  Rob.  Gav.  b.  1.  c.  3.  p. 

etseq.  Fisher>40-1.  Kit. 204-5.  38.    2  Daav.  184.  p.  2.     C/e* 

2Vefl.303j  iskFawceth,  L&wther.  tnents  ▼.  Scudamore,  I  Salk.843. 

A  custom  giving  a  right  of  pre-  (cites  Fane  &  Barr,  Hil.  1659.) 

emption  to  particular  persons^  S.C.  1  P.  W.  63.  S.C.  6  Mod. 

9s,  bfiastance,  the  nearest  re-  120.  S.  C.  2  Lord  Raym.  1024. 


KyOrnext  neighbour^  &c.  has  1  Bl.  Com.  76. 

been  deemed  reasonable.  Jenk*  (75)  Ewerv.Astwkke,  lAnd» 

274.  pi.  95.  2  Brownl.  196.  in  192.    Bob.  Gov.  c.  4.  p.  38. 

Rowles  &  Moion.              *  Roberts  v.  Young,  Hob.  286. 

(73)  1  BL  Com.  76.    And  S.  C.  1  Brownl.  172-3. 

see  Mortimer  v.  Petifer,  Cro.  (76)  Kinchin  y.  Knight,  I  Sir 

Jae.  302. ;  Jewell  v.  Horvfood,  W.  BL  49. 

1  RolL  Rep.  263.}    Edwm  v.  (77)  Dean  and  Chapter  of 

Thomas,  2  Vem.  75.  Efy  v.  Warren,  2  Atk.  190.    It 

VOL.  I.  D 
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All  customs  in  deprivation  or  bar  of  a  copy- 
bold^r*i9  estate  are  to  be  coiistrued  strictly  (78) ; 
so  if  the  custom  is,  th«A  the  first  taker  may  sur- 
render to  the  lord,  and  destroy  the  estates  in 
remainder,  nfine  iiiriH  not  bar  the  remainders(79) ; 
and  if  there  is  a  particular  custom  as  to  descent, 
where  tiie  tenants  die  seised,  there,  according  to 
&e  case  of  Fane  ▼.  jBarr(80),  the  dying  seised 
is  essential  to  bring  the  case  within  the  custom : 
And  in  cases  of  descent,  if  the  custom  is  silent, 
&e  common  law  must  regulate  the  course  of 
it(&l);  if  the  custom,  therefore,  is,  that  die  land 
shall  descend  to  the  eldest  sister,  where  there  is 


was  decided  in  this  case^  thata 
oopf  holder  in  (fenny  countries^ 
after  the  land  is  drained^  may 
be  intitled  to  common  of  tur- 
bary^ and  dig  turf  by  way  of 
eonqiensation. 

As  to  the  necessity  of  setting 
fyifSti  a  custom  witk  ^xactness^ 
jfei lileadingsat  law^  see  Of^fln 
r.  Blandjetd,  CcfWp.  e^.    VoiBt, 

tlt.^Hsii«iagsr^. 

(78)  Baspool  \.  iMg,  Git). 

ffi^.  €79.  S.€.  Ydv.  1.  but 
Pt3phtan  J.  said^  %hal  when  « 
eodtdm  goes  to  Hie  midung'&ad 
maintenance  of  «  oopiybeld  ^- 
t^te^  it  shaA  be  ^ta&en  fbronr- 
ably.    And  see  Carter,  SS.  in 


(79)  Zinzan  v.  Talmadge, 
Feaaef.S64.  ^.C.I^T.iRay. 
408.  S.C.  T«  JTones,  142.  S.  C. 
2  Sho.  ISO.  And  see  Smatrtle 
▼.  PenhaUow,  6  Mod.  63.  S.  C. 
1  ^Sflflc.  1^.  S.  C.  18  Lord 
Raym.  904.  S.  C.  S  SaUc.  181. 
Atchtr  V.  B^kmiham,  11  Mod.. 
160.  Rob.  Gsv.  1.  e.  6.  p.  98. 

(80)  Ante,  (n.  74.) 

(81)  J^U^^t  «c  CkajpHiitM 
ea8e,4.Leo.12«2.  8.€.  ifOkA 
Aspfey^  CkapUrn) ^Gi9Sb.%m. 
pL  I^S.  Dem  <d.  ^oodim  v. 
Spray,  1  T.  R.  466.  Co.  Cup. 
s.  S8.  IV.  63-4.  lb.  s.  50.  tV. 
116.  1  RdI.  Abr.  6(M.  jii.  "i. 
Bnwn  V.  Dyer,  11  Mod.  9B. 
S.  G.  'llclt^  ^^5. 
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neither  a  son  nor  daughter,  it  does  not  extend  to 
the  eldest  niece,  nor  the  eldest  aunt;  and  if  the  cus- 
tom is  for  the  youngest  son  to  inherit,  and  a  man 
has  issue  two  sons,  and  dies,  and  the  land  de- 
scends to  the  yoimgest  son,  who  dies  without  issue, 
the  eldest  son  of  the  eldest  brother  shall  have  the 
land :  but  the  doctrine  in  Ratcliffe  and  Chaplin^ 
that  to  prove  a  custom  it  must  be  shewn  by  pre- 
cedents to  have  been  pat  in  use^  and  that  reputa- 
tion only  is  not  sufficient,  was  overruled  in  Doe 
d.  Foster  and  another,  v.  Sisson  (82),  where  there 
was  an  entry  on  the  rolls,  proying  a  custom  in 
favour  of  a  descent  to  the  eldest  sister  in  ex- 
clusion of  the  others,  another  entry  proving  a 
custom  in  favour  of  the  eldest  daughter,  and  ^ 
third  extending  the  custom  to  a  nephew,  and 
there  waa  evidence  of  reputation  in  favour  of 
the  eldest  daughter  and  eldest  sister  respectively, 
and  their  respective  descendants;  and  the  court 
thought  it  was  admissible  evidence  for  the  jury 
to  decide,  whether  the  custom  extended  to  a 
great  n^hew.  And  in  Doe  d.  Mason  v.  Mason(83yf 
where  the  custom  of  descent  was  clearly  proved 
to  extend  to  the  youngest  son,  and  if  no  son  to 
the  youngest  brother,  and  there  was  one  instance 
only  in  favour  of  a  youngest  nephew;  the  plain- 
tiff, who  claimed  as  youngest  nephew  and  heir 

<62)  12  East,  62.    And  see         (83)    3   Wils.  63.     Ante, 
Jloe  d,  Beebeev,  Parker,  5  T.ti.    .p.  32. 

^^• 

D  2  ' 
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by  the  custom,  had  a  verdict  in  ejectment,  and 
the  court  refused  a  new  trial. 

But  in  Newton  v.  Shqfto(64),  the  continua- 
tion of  the  estate  of  the  husband  by  the  posses- 
sion of  the  wife,  as  in  the  case  of  freebench, 
induced  a  liberal  construction  of  a  custom  in 
favour  of  a  second  daughter,  who  became  the 
eldest  by  the  d^th  of  her  sister  in  her  mother's 
lifetime ;  the  custom  being,  that  if  the  father  died 
leaving  no  son,  but  two  or  more  daughters,  the 
eldest  daughter  should  have  the  land  for  her  life. 

Although  the  common  law  will  prevail  in  col- 
lateral matters,  where  the  custom  is  silent  (85), 
yet  a  custom  will  attach  to  a  lineal  descent, 
therefore  if  it  is  in  favour  of  a  youngest  son, 
or  an  eldest  or  youngest  daughter,  the  issue 
of  such  son  or  daughter  will  be  within  the  cus- 
tom (86). 

And  it  would  seem  that  these  particular  cus- 
toms extend  to  trust  estates  (87),  except  when 
confined  to  the  ibfing  seised  (88) ;  though  not  to 


(84)  1  Lev.  178.  S.  C.  1 
Keb.  925.  S.  C.  8  Keb.  Ill, 
158.  S.  a  1  Sid.  867. 

(a&)  Sup.  (n.81). 

(86)  ClemenU  v.  Scudamore, 
9oU,  p.  33.  Godfrey  v.  Bui- 
Uek,  I  EqU.  Abr.  683.  De- 
cent (A.)  pi.  3.  8  Danv.  549. 
^.  3. 

(87)  1  Co.  100.  b.  In  Shd- 
ley**  eaae.  Jonet  &  IUa$bie,  Glib. 


Uses^  19.  Edwin  v.  Thamas^ 
1  Vem.  489.  8  Vem.  75.  8  RoH. 
Abr.  780  (D).  Vin.  Abr.  Uses, 
(D.)  po8t,tit.Tni8t£sta(e8.  Vide 
abo  Belt's  Supp.  to  Ves.  Sen. 
p.  348,  in  Fawcet  v.  Lawtheri 
but  see  8  £q.  Ca.  Abr.  509^  in 
HeUey  V.  HeUey.    Gary,  15. 

(88)  Clements  Y.  Scudamore, 
sup.  And  see  Reeve  v.  Makter, 
Sir  W.  Jones,  361.  S.  C.  Cro. 
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executory  trusts  (89),  nor  to  lauds  purchased  by 
the  lord,  which,  as  I  am  about  to  shew,  go  with 
the  manor. 

The  customary  descent  attaches,  I  conceive, 
to  a  limitation  to  one  and  his  heirs  pwr  outer  vie  ; 
and  to  a  rent  granted  de  novo,  or  reserved  out  of 
copyhold  land  (90) ;  it  also  attaches  to  a  resulting 
use,  or  reversion  in  fee  of  copyholds  (91) ;  but  not 
to  a  remainder  in  lands,  where  the  custom  is 
Borough  English  or  Gavelkind,  when  limited  to 
the  right  heirs  as  purchasers  (92). 

In  the  case  of  Clements  v.  Scudamcre  (93),  Holt 
C.'J.  in  delivering  the  resolution  of  the  court,  that 
the  daughter  of  the  youngest  son  should  inherit  the 
copyhold  lands  purchased  by  the  father,  jure  re- 
presentationis,  (and  which  lands  were  of  the  nature 
of  Borough  English,)  noticed  the  case  of  Faine 
and  Sarr  (94) :  the  custom  there  was,  that  the 
copyhold  land  of  every  tenant  dying  seised,  de- 


Car.  410.  1  BoU.  Abr.  624. 
|d.  1.  NeiDtcn  v.  Shafio,  sup. 
1  P.  W.  65. 

(89)  See  tit.  Exec.  Trusts, 
post.  Vide  also  2  Watk.  on 
Cop.  62. 

(90)  Baxter  v.  DowdiweU,  2 
Lev.  138.  Clements  v.  Scuda- 
more,  apte^p.SS.  Bro.  Rents,  10, 
13.  Rob.  Gay.  1.  c.  5.  p.  79.  et 
seq.  Randaly.  WritiU.^Lev.  87. 
1  Mod.  96, 112.  3  Keb.  166, 
214.  Stokei  &  Verryer,  ib.  292v 


1  Vem.  489.  But  see  n.  I. 
Knole8*$  case,  Dy.  5.  b.  Br. 
Descent.  11.  1  Co.  100.  b.  Gary, 
15.  Randal  v.  Roberts,  Noy.  15. 
Co.  Cop.  s.  33.  Tr.  63-4. 

(91)  Pawcet  y.  Lowther,  2 
Ves.  302.  3  P.  W.  63. 

(92)  Waik.  on  Desc.  c.  5. 
p.  148-9.  See  further  as  to 
customs,  post,  tit.  'Eyidencc/ 

(93)  Sup. 

(94)  Ante,  p.  33. 
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scended  to  the  youngest  son ;  and  a  surrender 
had  been  made  to  the  use  of  A.  and  his  heirs : 
A.  died  before  admittance,  and  it  was  agreed  that 
his  youngest  son  should  inherit  if  A.  had  been 
admitted,  but  he  not  havii^  been  admitted,  it  was 
adjudged,  that  the  eldest  son  should  inherit. 

But  it  is  to  be  observed,  (and  the  circumstance 
was  particularly  adverted  to  by  C.  J.  Holt,)  that 
the  custom  required  both  a  seisin  and  a  dying 
seised.  When,  therefore,  the  custom  is  general, 
that  all  copyholds  within  the  manor  shall  descend 
to  the  youngest  son,  and  not  the  land  of  every 
tenant  dying  seised^  (the  latter  implying  that  the 
custom  extends  only  to  those  jcases  where  ad- 
mittance has  actually  taken  place,)  there  appears 
to  me  to  be  good  grounds  for  contending,  that 
under  a  surrender  to  A.  and  his  heirs,  the  young- 
est son  of  A.  would  be  entitled  to  admission,  in 
case  of  A.'s  death,  without  having  been  admitted 
tenant  under  the  surrender ;  for  the  law,  on  the 
admission  of  the  heir  of  a  surrenderee,  casts  the 
descent  upon  him,  so  as  to  make  the  ancestor 
seised,  by  relation,  from  the  date  of  the  surren- 
der (95). 

And  it  seems  to  be  quite  clear,  that  when 
copyhold  lands  of  customary  Borough  English 
or  Gavelkind  tenure,  are  surrendered  to  the  use 

(95)  Post^  tit/ Admittance/  Atkim,  But  see  M.  10  Jac. 
Blunt  V.  Clarke,  2  Sid.  61.  5  B.  R.  1  RoU.  Abr.  502.  (M.) 
Burr.  2786-7,  in  Vaughan  &     pl.2.  6Vin.Cop.  (B.b,2.)pL  1. 
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of  a  man  and  his  heirs,  who  dies  before  admil^ 
tance,  the  customary  descent  shall  take  place(96). 
But  it  must  not  be  forgotten,  that  the  customs 
of  a  manor,  as  to  estates  held  by  copy  of  court 
roll,  are  destroyed  by  enfiranchisemeut  or  extin- 
STuishment. 


It  may  here  be  proper  to  observe,  that  any 
disposition  made  of  a  manor,  whether  by  way 
of  settlement  or  mortgage,  or  by  devise,  will 
carry  with  it  any  lands  held  of  the  manor,  that 
shall  be  subsequently  purchased  by  and  surren- 
dered to  the  lord.  The  following  cases  are 
authorities  on  this  point ;  A.,  the  lord  of  the 
manor  of  S.,  in  1754  mortgaged  that  manor,  with 
other  estates,  for  a  term  of  years,  and  in  1755 
mortgaged  the  same  estates  in  fee  for  securing 
20,000/.,  out  of  which  the  first  mortgage  was 
discharged,  and  the  term  was  thereupon  assigned 
to  a  trustee  for  better  securing  the  20,000/.  A. 
subsequently  purchased  several  copyholds  within 
the  manor,  which  were  surrendered  to  him  in 
fee,,  and  he  also  purchased  a  freehold  estate  in  S. 
and  took  a  conveyance  thereof,  and  afterwards 
mortgaged  the  same  in  fee,  for  further  securing 

(96)  Bhini  v.  CUrke,  sup.  Rewev.Ilfalster,Cro.€ar.4lO. 

Baker  y.  Dvehan^  or  Barker  $.  C.    W.  Jeii«9>  361.     Rob. 

y.Uenham^  L  Mod.  102.  Sty.  Gav.  b.  1.  o.  6.  p.  98.    GUb. 

145.  1  Vent.  261.  1  P.  W.  ee.  Ten.  288. 
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the  20,000/.  In  1771,  upon  the  then  intended 
marriage  of  his  eldest  son,  he  settled  the  above 
manor  and  estates,  (subject  to  certain  annuities), 
to  the  use  of  himself  for  life,  remainder  to  trus- 
tees to  support,  &c.  remainder  to  the  use  of  his 
said  eldest  son  for  life,  with  several  remainders 
over,  and  the  ultimate  remainder  to  A.  in  fee. 
In  1772,  A.  made  his  will,  and  devised  the  re- 
version in  fee  of  the  said  manor  and  settled 
estates,  to  trustees  upon  certain  trusts ;  and,  after 
reciting  that  he  had  made  several  very  consi- 
derable purchases  of  several  other  real  estates  at 
S.,  he  thereby  gave  to  the  same  trustees  and 
their  heirs,  all  other  his  messuages,  lands,  he- 
reditaments, and  real  estates  at  S.  (except  such 
parts  as  were  enclosed  within  his  gardens  and 
park),  in  trust  to  sell  and  dispose  thereof.  In 
1776,  the  mortgage  for  20,000/.  was  paid  off, 
and  the  legal  fee  conveyed  to  the  uses  of  the 
settlement  of  1771,  and  the  freehold  estate  pur- 
chased subsequently,  was  also  conveyed  to  the 
uses  of  the  settlement.  A.  afterwards  died  with- 
out revoking  or  altering  his  will,  and  the  sur- 
viving trustee  under  the  will,  conceiving  himself 
intitled  to  the  premises  contained  in  the  above 
surrenders,  and  also  to  the  freehold  estates  pur- 
chased after  the  date  of  the  settlement,  con- 
tracted for  the  sale  thereof;  but  the  son, 
who  was  the  heir  at  law  of  A.,  also  conceiving 
himself  intitled  to  the  premises,  brought  an 
ejectment  for  the  recovery  thereof,  and  upon  the 
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trial,  before  Lord  Mansfield,  at  the  sittings  for 
Middlesex,  a  case  was  reserved  for  the  opinion 
of  the  Court  of  King's  Bench ;  the  question  (so 
far  as  relates  to  the  copyholds)  being,  whether 
the  lessor  of  the  plaintiff,  as  heir  at  law  of  his 
father,  or  as  tenant  for  life  in  possession  of  the 
settled  estates,  was  intitled  to  the  premises  com- 
prised in  the  surrenders?  The  court  thought 
that  the  copyholds  followed  the  uses  of  the  mar- 
riage settlement,  and  gave  as  the  grounds  of 
their  opinion,  the  following  reasons;  viz.  that 
after  the  mortgage,  the  mortgagee  in  fee  had  a 
right  to  the  manor  and  every  thing  held  of  it ; 
that  in  ruction  of  law  the  mortgagor  was  only  te- 
nant at  will,  or,  at  most,  from  year  to  year :  in 
equity  J  he  was  lord  of  the  manor,  subject  to  the 
mortgage,  but  he  could  do  nothing  to  weaken 
the  security.  That  he  had  the  option,  if  he  had 
been  absolutely  tenant  in  fee,  either  to  continue 
the  copyholds  as  parcel  of  the  manor,  by  grant- 
ing them  out  again  by  copy,  because  the  custom 
was  not  broken  by  their  merely  having  continued 
in  the  lord's  hand,  but  they  might,  notwithstand- 
ing, be  alleged  to  have  been  demised  and  de- 
miseable,  by  copy  of  court  roll,  which  was  all 
that  was  necessary ;  or,  to  sever  them  from  the 
manor,  by  any  common  law  conveyance,  as  a 
lease,  &c.  (97). 
But  that  the  manor  being  mortgaged  in  fee,  he 

(97)  Ante^  p.  Vf,  18.;    and  see  Badger  v.  FMi,  3  Bam. 
&  Aid.  155. 
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could  not  sever  them,  because  that  would  have 
diminished  the  security ;  for  the  mortgagee  had 
a  right  to  the  services,  quit  rents,  escheats,  for^ 
feitures,  and  other  casualties.  If  his  legal  inte- 
rest was  considered,  being  only  tenant  at  will, 
he  could  not  sever  the  copyholds.  That  the 
argument  was  stronger  on  the  settlement,  for 
the  surrenders  had  then  been  made,  and  all  was 
included  in  the  settlement,  so  that,  after  thatj  he 
could  not  sever,  in  respect  of  the  settlement. 
That  it  was  plain,  on  the  face  of  the  will  of  A«, 
that  he  had  no  idea  of  severing  the  copyholds, 
for  he  devised  only  the  reversion  of  the  manor, 
iirithout  mentioning  the  customary  lands.  There- 
fore, qvAcunqae  vidy  they  were  clearly  of  opinion, 
that  the  son  was  intitled  to  the  copyhold  tene- 
ments, because,  1st,  they  were  settled  as  part 
of  the  manor,  and  could  not  be  severed  by  the 
will ;  and  2dly,'  if  they  could  have  been  severed 
by  the  will,  that  was  not  done  (98). 

So  it  is  settled,  that  if  one  who  has  a  manor 
devise  it,  and,  after  a  tenancy  escheat,  that  shall 
pass  by  the  devise  as  part  of  the  manor  (dO). 

And  in  Roe  d.  Hale  v.  Wegg  and  others  (100), 
it  was  held,  that  a  devise  of  a  manor  will  pass 
a  copyhold  estate  held  of  the  manor,  and  sub- 
sequently purchased  by  and  surrendered  to  the 

(98)  Doe  d.  Gibbons  v.  Pott  (99)  See  Bunter  or  Brunker, 

and    others,    2  Dougl.  710  j  v.  Coke,    I  Salk.  238.    S.  C. 

ftBd  see  Mo.  94.  pi.  233.    Sir  Holt,  247.  $.  C.  11  Mod*  129. 

T.  Parker,  193.    Owen,  37.  (100)  6  T.  R.  706. 
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lord,  and  tl^at  a  demise  of  the  ei^tate,  from  year 
to  year,  did  not  alter  the  case,  (not  operating  as 
a  severance,)  for  the  will  of  a  freehold  is  not 
revoked  by  a  subsequent  lease. 

The  reader  is  here  referred  to  the  case  of 
Tkinne  v.  Thinne  (I0\)y  in  which  it  was  held, 
that  lands  not  actually  parcel  of  a  manor,  but 
which  were  purchased  by  the  lord,  and  after- 
wards had  been  reputed  to  be  so,  passed  in  a 
recovery  deed,  and  the  recovery  suflfered  in  pur- 
suance thereof,  by  the  description  of  the  manor 
and  all  lands  parcel  or  reputed  parcel. 

I  shall  conclude  the  subject  of  the  present 
chapter  by  observing,  that  if  the  lord  of  a  manor, 
tenant  for  life,  purchases  copyholds  within  the 
manor,  and  is  desirous  that  the  copyhold  interest 
should  not  be  destroyed,  he  should  take  the 
surrender  to  a  trustee,  or  regrant  immediately; 
as  it  has  been  decided,  that  a  surrender  to  him 
in  fee,  although  he  afterwards  covenants  to  sur- 
render  by  way  of  mortgage,  extinguishes  the 
copyhold  for  the  benefit  of  those  intitled  to  the 
manor  in  remainder.  St.  Paul  v.  Viscount  Dud- 
ley and  JFarrf  (102).  In  that  case,  the  tenant  for 
life  had  devised  all  his  real  estates  in  trust  to 
pay  debts,  and  subject  thereto  in  trust  for  A.  B. 

(101)  1  Lev.  97,  and  see  a  nominal  manor^  Norris  &  Le 

the  several  books  mentioned  in  Neoe,  3  Atk.  82.   MaUefs  case, 

the  margin  of  that  report ;  and  Cro.  Eliz.  524.  Lex  Cust.  7- 
also  Sir  Moyle  Finch's  case,  6  (102)  15  Ves.  167.  See  also 

Co.  64-5.  Yelv.  191,   See  fur-  1  vol.  Gas.  &  Opin.  187. 
ther  as  to  what  words  will  pass 
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in  strict  settlement ;  but,  as  he  had  not  regranted 
the  estate,  the  Chancellor  held,  that  there  was 
no  evidence  of  intention  to  raise  an  equity  against 
the  remainder  man,  (the  then  lord  of  the  manor), 
and  that  the  covenant  to  surrender  to  the  mort- 
gagee of  the  freehold,  did  not  amount  in  equity 
to  a  regrant,  in  favour  of  a  third  party  (the  de- 
visees), as  such  regrant  might  have  been  made 
without  giving  them  any  interest ;  though  he  ad- 
mitted, that  if  tenant  for  life,  having  a  power 
to  grant,  covenants  to  make  such  a  grant,  it 
would  in  equity  bind  the  remainder  man,  being 
in  the  nature  of  an  execution  of  the  power.  The 
case  of  a  tenant  for  life  paying  off  an  incum- 
brance, was  noticed,  arguendo^  as  favourable  to 
the  devisees  ;  but  the  Chancellor  thought  the 
analogy  was  rather  against  them;  for,  (he  ob- 
served,) if  a  tenant  for  life  merges  the  security, 
by  taking  an  assignment  connecting  it  with  the 
inheritance,  there  is  prima  fa/cie  no  charge. 
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CHAP.  II. 

Clf  the  Antiquity,  and  distinguishing  Properties, 

of  Copyhold  Tenure. 

> 

It  would  be  inconsistent  with  the  nature  and 
object  of  this  treatise,  for  the  author  to  offer 
any  comments  of  his  own,  on  the  origin  and 
antiquity  of  copyholds;  and,  as  applicable  to 
this  country  (1),  it  could  not  perhaps  be  traced, 
with  any  degree  of  certainty,  either  from  history 
or  law  authority.  On  this  subject,  much  learned 
and  interesting  matter  will  be  found  in  the  works 
of  Littleton  and  Coke  (2),  and  the  reader  is  also 
referred  to  the  second  volume  of  Mr.  Justice 
Blackstone's  Commentaries,  p,  92  to  101,  and 
the  authorities  of  Bracton,  Britton,  Fleta,  and 
others,  cited  by  that  much  distinguished  judge, 
and  from  which  he  draws  the  conclusion,  ^^  that 
•*  copyholders  are  in  truth  no  other  but  villeins, 
*^  who,  by  a  long  series  of  immemorial  encroach- 
'^  ments  on  the  lord,  have  at  last  established  a 

(1)  Lord  Coke,  in  the  case         (2)  See    more    particularly 

of  Bagnal  &  Tucker,  2  Brownl.  Co.  Litt.  58.  a.  61 .  a.  Co.  Cop. 

Rep.  18  stated  to  have  said^  that  s.  1.  to  9.  inclusive^  and  s.  32. 

the  third  part  of  the  realm  of  Vide  also  Kitch.  p.  174.    Vi- 

England    con^sted   of  copy*  ner*s  Abr.  Cop.  (A.)     1  Cm. 

hold9.  Dig.  54. 
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**  customary  right  to  those  estates,  which  before 
"  were  held  absolutely  at  the  lord's  will." 

Sir  Martin  Wright  gives  his  sanction  to  the 
opinion  of  the  learned  commentator,  in  the  fol- 
lowing interesting  conclusion  of  his  most  excel- 
lent treatise,  intitled,  "An  Introduction  to  the 
Law  of  Tenures,"  [3d  ed.  p.  215.]  "  Copy- 
holds," he  says,  "  are  the  remains  of  villen- 
age  (a),  which,  considered  as  a  tenure  (J),  was 
not  intirely  S(ixon(c)y  Norman  (d)^  or  Feudal  (e), 
"  but  a  tenure  of  a  mixed  nature,  advanced 
**  upon  the  Sa^on  bondage,  and  which  gradually 
-♦*  superseded  it ;  so  that  we  must  look  partly  at 
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(a)  Vide  F.  N.  B.  1%  C. 
1  Ins.  58.  a.    Bacon  (after- 
vrards  Lord  Verulam)   Use 
*'  of  the  Law,  42,  43. 

"  (b)  The  author  of  the  Old 
*'  Tenures,  and  Littleton,  do 
'*  both  of  them  treat  it  not 
only  as  a  tenure,  but  as  a 
state  of  bondage.  Vide  Cttd 
''  Tenures,  and  Lit.  tit.  Villen- 
*'  age. 

""  (c)  The  termination  of 
*'  villenage,  and  the  fealty  in- 
'^  cident  to  the  tenure,  prove 
^'  that  it  was  not  Saxon^  or 
'*  prior  to  other  tenures  s  and 
"  therefore  sudi  authors  as 
suppose  villenage  to  have 
been  in  England  before  the 
Conquest,    must  be   wider- 
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*'  stood  to  speak  of  it  as  a  state 
of  bondage,  and  not  as  a  real 
tenure.  Fid.  Somn.  Treat,  of 
Gav.  65,  66.  Temp.  Introd. 
to  the  Hist,  of  Engl.  59. 
"  (d)  There  is   no  title  or 

^'  hint  of  any  such  tenure  in 
the  Custumier  of  Normandg. 
"  (e)  For  the  Feudists  m«4^e 
no  mention  of  any  such  te- 
mlre,  and  therefore  Crag. 
treats  it  as  a  tenure  peculiar 
to  the  English,  et  quasi  scin- 
tilla servitutis  apud  Anglos 
adkuc  latens.  Crag,  de  Jur. 
Feud.  71*  Besides  lavery  or 
Investiture  is  wastiiog^  mbiA 
is  clearly  necessiury  to  every 
fee  or  tenure. 
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home  for  its  original,  which,  though  it  cannot 
be  traced  without  running  into  greater  length 
and  nicety,  than  would  be  agreeable  to  my 
present  design,  may  possibly  be  'hinted  in  a 
very  few  words ;  For  if  the  Normans  found, 
as  we  are  assured  they  did  (/),  *  a  sort  of 

people  among  us  who  were,  as  Sir  William 
*  Temple  says,  in  a  condition  of  downright 
'servitude,  used  and  employed  in  the  most 

servile  works,  and  belonged,  they,  their  chil- 
"  '  dren  and  effects,  to  the  lord  of  the  soil,  like 

the  rest  of  the  stock  or  cattle  upon  it'(^); 
'  nothing  is  more  likely,  than  that  they,  who 
were  strangers  to  any  other  than  a  feudal  state, 
should  infranchise  all  such  wretched  persons 
as  fell  to  their  share,  by  admitting  them  to 
^^/ealty(h)f  in  respect  of  the  little  livings  they 
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(J)  Vide  Temp.  Introd. 

59.;    Bacon^   Hist,  of  the 

Eng.  Gofv.  56. ;  Brady^  Gen. 

Flref.  26. ;  and  Spelm.  Gloss. 
**  ad  Vert).  Serms. 

*'  (g)  Persons  of  this  condi- 
''  tion  were  called  by  the  Saxons 
''  Theow  oodTheowmen,  and  in 
"  the  Latin  Laws  of  Will.  I. 
^  (cap.  65, 66.)  and  of  Hen.  I. 

"  (ci^.  77, 78.)  Sent. 
^'  {h)  That  the  admission  of 

"  a  bondman  to  homage  or  fealty 
amoimted  to  injranchisement, 
appears  fiom  the  Mirror  (Kb. 

"2.  sect.  28.  p.  167,  168.) 
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Devient  setfs  frank  si  son 
seignior  preigne  lour  horn' 
mage — ou  sufre  son  serf—ju- 
rour  entre  francs  a  frtyer  de 

frank  sachant Bracton, 

"  therefore,  mentions  homage 
'^  as  a  method  of  infranchise^ 
**  ment  equivalent  to  manumis* 
"  sion,  viz.  Tenementum  nihil 
''  confert — f>ersona,  nisi  prttce- 
"  dat  homagium  vel  manumissio. 
''Vid.  Bract,  lib.  2.  cap.  8. 
*'  sect.  1.  fo.  24.  b.  And  this 
^*  seems  to  be  the  true  sense 
**  of  Littleton,  sect.  206,  207. 
"  where  it  is  said,  that  if  the 
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**  had  hitherto  been  allowed  to  possess  merely  as 
^'  the  scanty  supports  of  their  base  condition ;  and 
"  which  they  were  still  suffered  to  retain  upon 
"  the  like  services,  as  they  had  in  their  former 
"  servitude  been  used  and  employed  in :  But 
"  this  possession,  as  now  cloathed  with  fealty ^ 
*^  and  by  means  thereof  advanced  into  a  kind 
"  of  tenure  (i),  differed  very  much  from  the  an- 
"  cient  servile  possession,  and  was  from  hence- 
"  forth  called  villenage(ky^ 

'^  Our  Saxon  ancestors  again  having,  as  above, 
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lord  give  his  Ft^Zein  any  lands 
in  fee  simple,  fee  tail,  for 
life,  or  for  years,  it  is  an  in- 
franchkement ;  but  that  a 
**  lease  at  will  is  not.  The 
^'  reason  is  plain^  because  a 
'^  mere  tenant  at  will  is  not 
admitted  to  fealty;  whereas 
fealty  is  incident  to  every 
*'  other  estate,  whether  in  fee, 
"  for  life,  or  for  years. 

"  {%)  Vid.  Leg.  WiU.  I.  cap. 
''  29,  33. 

''  (Jc)  Such  tenant  seems  to 
'^  have  been  first  called  VUam 
''  in  the  French  Laws  of  fVU'- 
'*  liam  I.  (cap.  29.),  possibly 
''  from  the  Latin  word  vUis 
"  (Vid,  Cowel  Interp.  and  Skin- 
"  tier,  Etymohg.  ad  Verb.  FtZ- 
lainj.  He  was,  however,  in 
the  Latin  of  those  times, 
called  VUlanus,  a  VUla,  quia 
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in  Villa  habitavit,  et  operibus 
rustids,  plerumque  sordidis, 
exercebatur.  Vid.  Spehn. 
Gloss,  ad  Verb.  ViUanus,  and 
1  Inst.  116.  a.  Such  tenant 
had  no  freehold  by  the  course 
of  the  common  law,  (Lit. 
sect.  81.)  no  vote  in  the 
making  of  laws.  (lSeu:on, 
Hist,  of  the  Eng.  Gov,  56.J 
nor  could  he,  before  the  sta- 
tutes 1  Rich.  3.  cap.  4.,  11 
Hen.  7'  cap.  26.,  and  19 
Hen.  7.  cap.  16.,  be  a  jury- 
man. (Vid.  LL.  Hen.  1.  cap. 
29.)  Nor  was  he  really  of 
any  account  in  the  state; 
Propriety  being  the  basis  of 
a  feudal  policy  in  England^ 
and  of  all  the  rights  as  well 
as  obligations  consequent  to 
it. 
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submitted  to  the  feudal  law,  which  was  a  law  of 
liberty,  may  be  supposed  to  have  imitated, 
**  some  sooner  than  others  (/),  the  generosity  of 
*'  the  Namumsj  and  to  have  done  the  like:  but 
^*  neither  did  our  Saxon  or  Norman  ancestors 
^*  mean  to  increase  or  strengthen  the  possession 
*^  of  their  villeins,  but  meant  to  leave  that  altoge- 
**  ther  as  dependent  and  precarious  as  before, 
<*  save  only  that,  as  by  their  admission  to  fealty ^ 
^*  their  possession  was  put,  in  some  measure, 
^*  upon  a  feudal  foot,  their  lords  could  not,  in 
*'  regard  to  the  feaUy  implied  on  their  parts  (m), 
^'  deal  with  them  so  wantonly  as  before ;  nor 
^<  could  they,  so  long  as  they  answered  the  ser- 
'^  vices  and  conditions  of  their  possessions  or  te- 
"  nure,  in  honour  or  conscience,  deprive  or  re- 
**  move  them(«):  and  yet  they  were  for  a  long 
**  time  left  merely  to  the  conscience  of  their 
**  lords  (o),   which   they  might,   as  they  could, 
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(0  Sub  Rkardo  secundo  pan 
''  nervorum  maxima  se  in  liberta* 
'*  tern  vindkavit,  (Vid.  Spdm. 
''  Gloss/  ad  Verb  Lazzi,  & 
^  Somn.  Treat,  of  Gav.  58.) 
^'  And  yet  there  were  bondmen, 
^'  or,  as  then  called,  viUems,  in 
the  tune  of  Hen.  7,  as  ap- 
pears from  the  Stat.  19  H.7# 
"  cap  15. 

"  (m)   The   obligations   of 
*^  fealty  being  mutual. 

"  (n)  In  this  respect  there- 
*'  fore  Sir  H.  Spelman^  speak- 

VOL.   I. 
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ing  of  the  in&nt  state  of 
''  feudSj  when  they  were  preca- 
^'  rious  and  arbitrary,  says  truly 
*^  that,  Priscam  eorum  Naturam 
admodum^  apud  no8  hodie  ex* 
prinut  terrarum  condifio,  qtue, 
''  ut  loquuntitr  Forenses  nostri, 
"  teneniur  ad  voluntatem  per 
copiam  Rotulorum  curicB  vulgo 
copyholds  nuncupaUe.  Vid. 
Spelm.  Gloss,  ad  Verb.  Feu- 
''  dum&Felonia,&Ll4.WiU.l. 
^'  cap.  33. 

(o)    Until    the    time    of 
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^'  awaken  by  their  petitions,  but  could  not  other- 
**  wise  deal  with ;  Until  the  unintenrnpted  bene- 
**  volence  and  good  nature  of  the  successive  locds 
**  of  many  manors,  having  time  out  of  mind  per^ 
^^  mitted  them,  or  them  and  their  children,  to 
M  enjoy  their  possessions  in  a  course  of  succes- 
<*  sion,  or  for  Hfe  only,  became  at  length  eus- 
**  tomary  and  binding  tipon  their  successors  (p), 
^'  and.  advanced  such  possession  into  the  l^al 
'*  interest  or  estate  we  now  call  Copyhold  (q) ; 
"  which  yet  remains  subject  to  the  same  servile 
'/  conditions,  and  forfeitures,  as  before,  they  being 
'*  all  of  them  so  many  branches  of  that  conti- 
'^  nuance  or  custom,  which  made  it  what  it  is. 
'  ^*  From  this  view  of  the  original  and  nature  of 
*^  copy  holds  J  we  may  possibly  collect  the  ground 
^^  of  the  great  variety  of  customs ^  that  influence 
^^  and  govern  these  estates  in  different  manors ;  it 
"  following  from  the  preceding  account,  if  true. 


^'  Edw.4^  and  perhaps  for  dome 
-*'  time  after>  it  appearing  by 
'<  LUtlmn,  (Sect.  77.)  that  it 
''  vms,  even  mhis  tifne^  doubted^ 
^'  whether  a  eopyliolder  had  any 
'^  legel  remedy  agunst  his  lord. 

"  (p)  In  some  manors  as 
''  early  as  Henry  3d*8  time. 
"  Vide  Calthrope^s  Reddmg,  ^c. 
''  3,  4,  7. 

*'  (q)    Copytenants^    copy- 

*'  holders^  or  tenants  per  copy— 

"  d'ancient  temps  fuer  appellee 

"  tenants  en  viUenage^^Sf   ceo 

'  appiert  per  les  aunciennes  te* 


**nures,  *c.    F.N.B.  12.    C. 

"  Vide  Bro.  Tit.  ViUenage,  63. 

*'  — ^Tenants  at  will,  by  copy  of 
court  roll,  being  m  truth 
bondmen  dt  the  beginning, 
but  having  obtained  freedom 

^'  of  their  persons,  aiid  gainec} 
a  custom  by  use  of  bicuppng 
theirlands,  they  are  nowcaBed 
copyholders,  and  are  so  pri- 
vileged, that  the  lord  cannot 
put  them  out,  and  all  through 
custom.     Bacon,  Use  of  the 

"  'Law,  43. 
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"  that  they  are  no  other  than  customary  estates^ 
'^  after  the  ancient  will  of  the  first  lords,  as  it  is 
preserved  and  evidenced  by  the  Rolls,  or  kept 
on  foot  by  the  constant  and  uninterrupted 
'^  nsages  of  the  several  manors  wherein  they 
"lie(r)." 

The  correctness  of  the  above  conclusions  of 
Mr.  Justice  Blackstone  and  Sir  Martin  Wright, 
was  questioned  by  the  late  Lord  Loughborough, 
who,  in  Grant  and  Astle^  (8)  observes,  "  that  co- 
"  pyhold  tenures  are  agreed,  by  all  writers,  to 
*'  be  more  ancient  than  the  Norman  government. 
''  In  some  of  the  most  approved  authors,  (headds,) 
"  the  copyhold  tenure  of  land  is  derived  from  the 
**  state  of  villeinage,  which  now  happily  forms  a 
**  very  obscure  title  in  the  law.  It  is  supposed, 
"  that  all  copyholders  were  originally  villeins, 
^^  and  that,  by  the  mitigation  of  villeinage,  and 
"  the  progress  of  enfranchisement,  the  estate  grew, 
"  by  degrees,  to  be  more  free  and  permanent,  till 
"  it  came  into  the  condition  of  a  copyhold.  I 
"  cannot  help  doubting,"  continues  his  lordship, 
"  whether  that  deduction  is  not  founded  in  mis- 
"  take.  The  circumstance  which  first  led  me  to 
'*  entertain  the  doubt  is,  that,  in  those  parts  of 
"  Germany  from  whence  the  Saxons  emigrated 
"  into  England,  there  exists,  at  this  day,  a  species 
"  of  tenure  exactly  the  same  with  our  copyhold 
"  estates,  and  that  there  exists  likewise,  at  this 
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(r)  This  I  take  to  be  the      ''  75, 77.     Sed  Quarer 
"  sense  of  Littleton,  Sect.  73,  (3)  ^  Dougl.724.  n. 

E    2 


« 


ii 
u 


52  Antiquity  of  Copif holds.        [Part  I. 

^^  dayy  a  compleat  state  o(  villeinage ;  so  that  both 
"  stand  together,  and  are  not  one  tenure  growing 
out  of  another,  and,  by  degrees,  assuming  its 
place.  In  East  Friezelandy  the  duchy  of  Brans- 
"  wicky  and  other  northern  parts  of  Gemumy^ 
there  are  villeins  in  gross,  and  villeins  regard- 
ant, with  the  same  rigour  which  our  law  for- 
"  merly  knew.  There  are  also  copyhold  tenants, 
"  who  are  freemen,  but  whose  estates  are  alien- 
"  able  only  by  licence,  and  are  transmissible  by 
'^  descent ;  and,  in  both  instances,  they  must  pass* 
"  through  the  courts  of  the  lord.  Nay,  in  the 
"  ancient  seat  of  the  Anglo- Saxons^  there  exists, 
"  at  this  day,  that  peculiar  descent  to  the  youngest 
"  son,  which  we  call  Borough  English;  of  which 
"  the  name  shews  the  original. 

"  What  I  have  stated  I  found  in  a  very  accurate 
"  treatise  of  German  law  by  SelchoWy  one  of  the 
"  professors  of  the  university  of  Gotiingen^  en- 
"  titled  *  Elementa  Juris  privati  GermaniciJ* 

"  This  seems  sufficient  to  negative  the  idea  that 
**  copyholders  sprang  out  of  villeins.  In  England^ 
"  villeinage  has  ceased,  and  copyholders  remain ; 
"  but  here,  as  in  other  countries,  they  both  pre- 
"  vailed  at  the  same  time. 

"  It  is  not  difficult  to  conceive,  that,  whenever 
"  agriculture  became  an  object  of  respect  in  the 
"  northern  and  western  parts  of  Europe,  those  who 
"  applied  themselves  to  the  cultivation  of  land, 
though  inferior  in  point  of  dignity,  would  be 
equal  in  point  of  freedom,  to  those  whose  only 
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"  profession  was  arms.  The  copyhold  tenants 
"  were  husbandmen ;  their  persons  were  free ; 
*'  and,  in  that  respect,  they  were  as  much  above 
"  the  villeins,  as,  in  point  of  consequence,  they 
"  were  inferior,  in  a  military  age,  to  those  who 
**  had  arms  in  their  hands.  Their  lands  were 
"  held  of  a  lord  who  could  defend  them,  and  who, 
**  in  return  for  that  defence,  was  entitled  to  cer- 
'^  tain  profits  and  advantages,  founded  upon  pac- 
*'  tion  express  or  presumed." 

I  shall  only  add  on  this  subject,  that  autho- 
rities are  not  wanting  to  induce  the  supposition, 
that  all  lands  in  England  were  of  gavelkind  tenure 
before  the  conquest.  C.  J.  Holt,  in  Clements  v. 
Scu€lamore{4)y  thus  concurs  in  that  idea :  ^'  Though 
"  Lord  Coke,"  (he  says)  "  be  of  another  opinion, 
"  yet  it  appears,  from  the  best  authors,  as  Lam- 
"  hordes  Saxon  Laws^  inter  leges  Gvlielmi  Primi^ 
*'  36.  fo.  167,  and  Selden  in  Eadm.  184.,  that  all 
^'  the  lands  in  England  were  at  first,  and  before  the 
"  conquest,  in  nature  of  gavelkind,  and  descended 
**  equally  to  all  the  issue ;  but  this  was  soon  after- 
'*  wards  altered,  when  tenures  by  knight's  service 
"  were  introduced  for  the  defence  of  the  realm ; 
"  for  then,  in  order  the  better  to  preserve  the 
**  family  and  tenure,  the  descent  was  restrained 
**  only  to  the  eldest' son;  but  yet,  notwithstand- 
"  ing  this  alteration,  the  right  of  representation 
"  continued  to  take  place ;  and,  by  the  common 
"  law,  if  the  eldest  son  happened  to  die  in  his 

(4)  1  P.  W.   64.     2  Lord      borough  v.  Davis,  \  P.  W.  49. 
Raym.  1024.    Vide  also  Black- 
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"  father's  life  time,  leaving  issue  a  daughter,  the 
"  inheritance  descended  to  her  in  preference  to 
"  any  of  the  other  sons,  so  that  the  female,  by 
"  way  of  representation,  was  yet  preferred  to  the 
"  males,  because  the  right  of  representation  was 
"  not  altered.  This  right  of  representation  (he 
^'  adds)  is  not  peculiar  tp  the  laws  oiEnglandy  but 
"  has  prevailed  by  the  laws  oi  other  countries;  as 
"  may  be  seen  in  (a)  Numb.  chap.  xxvi.  v.  33.  and 
"  chap,  xxxvi.  For  though  by  the  Jewish  Law, 
"  the  males  inherited  exclusively  of  the  females, 
^'  and  the  eldest  son  had  a  double  portion  of  his 
*^  father's  .estate,  which  was  confined  to  him  as 
*^  the  first  begotten,  yet  we  find  when  Zelophehcut 
^*  the  son  of  Hephir  died,  leaving  no  sons,  but 
'^  daugJderSy  and  the  daughters  came  unto  Moses 
**  claiming  the  possession  of  their  father,  this  being 
'*'  a  new  case,  Moses  is  said  to  have  brought  their 
cause  before  the  Ztordy  who  commanded  him  to 
give  them  the  possession  of  their  father ;  so  that 
it  was  here  detemjined,  that  they  should  take 
*>  the  double  portion  that  belonged  to  their  father, 
^'  as  the  dldest  son,  by  right  of  representation. 

*^  So  is  Selden  de  sticcessionibus  apud  HebraoSy 
"  cap.  23.  The  same  law  (he  continues)  was  part 
"  of  the  twelve  tables,  and  from  thence  came  to 
'*  be  observed  among  the  Romans;  and  here  in 
'^  England  the  right  of  representation  holds  as 
''well  in  case  of  inheritances  descendible  by 
''  custom,  as  by  the  common  law." 


(a)  Hale's  Hist,  of  the  Common  Law,  p.  210. 


Ch.  II.]    Distinguishing  Properties^ ^c.  55. 

We  will  now  proceed  to  a  jcoiv^ideration  of  the 
distinguishmg  properties  of  copyhold  tenure. 


Incidental  Qualities. 

A  copyholder  has,  in* judgment  of  law,  but  an 
estate  at  will  (5),  yet  by  custom  copyhold  tene- 
ments may  be  descendible ;  and  the  descent  of 
copyholds  of  inheritance  is  guided  by  the  maxims 
and  rules  of  the  common  law  (6) ;  therefore,  when 
a  man  hath  a  copyhold  by  descent  from  his  mo- 
ther's side,  if  he  die  without  issue,  the  land  shall 
go  to  the  heirs  dx  parte  matemd,  and  shall  rather 
escheat  to  the  lord,  than  go  to  the  heirs  ex  parte 
patemd. 

And  in  copyholds,  as  in  freeholds,  the  heir 
takes  by  descent,  and  not  by  purchase,  where  the 
two  rights  meet  in  him  (7).  But  the  descent  Mrill 
be  prevented  by  a  surrender  or  devise  to  cus- 
tomary heirs,  by  words  creating  a  joint  tenancy. 


(5)  4  Co.  81.  a.  IM.  b.  Ck>. 
IM.60.  a.  Cro.  JFac^W.  Wilks, 
325.  3  Burr.  1543. 

(6)  Co.  Cop.  8.  50.  Tr.  116. 
Brmon's  case,  4  Co.  92.  a.  Brown 
▼.  Dger,  11  Mod.  98.  S.C.  Holt, 
165.  Roe  d.  Crow  v.  Baldwere 
and  others^  5  T.R.  104. 

(7)  Smith  V.  Trigg,  8  Mod. 
23.  8.  C.  1  Stia.  487.  ^Uen  v* 
Palmer,  I  Leo.  101.  Ftde  abo 
Bedger  v.  Rowe,  3  Lev.  127. 
Redding  y.  Ro^Mton,  1  Coniy. 


193.  S.  C.  2  Lord'Raym.  829. 
S.  C.  1  Salk.  242.  Clarke  v. 
Smith,  Latw.793.  S.  C.  1  Salk. 
241.  S.C.  1  Corny.  79.  (and  see 
the  pleadings  in  S.C.  Neb.  Lex. 
Man.  App.  pL  36.)  Counden  ▼• 
Gierke,  Hob.  30.  Preston  & 
Eblmei,  Sty.  148.  Hurst  and 
another  v.  Earl  of  Wvnchdsea 
etal.  2  Banr.879.  S.C.  1  Sir 
W.  Bl.  Rq>.  187.  Walk,  on 
Desc.  174.  Doe  &  Tmins, 
1  Bameir.  and  Aid.  530. 
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or  in  the  character  of  heirs  of  another  person  (8), 
though  not  by  a  charge  on  the  land,  that  not  alter- 
ing tiie  tenure  (9). 

There  is  also  the  same  jure  representaiionis  in 
the  case  of  inheritances  descendible  by  custom, 
as  by  the  common  law  (10). 

The  rules,  by  which  the  course  of  descent  is 
continued  or  broken  in  respect  to  freeholds,  apply 
equally  to  copyholds,  where  the  lord  cannot  be 
prejudiced ;  so  in  Itoe  d.  Crow  y.  Saldwere  and 
others  (1 1),  the  court  held,  that  such  part  of  a  free- 
hold and  copyhold  estate,  which  the  person  suf- 
fering a  recovery  took  by  purchase,  must  go  to 
the  heir  ex  parte  patemd  ;  and  that  which  she  took 
by  descent  from  the  maternal  ancestor,  to  the 
heirs  ex  parte  matemd. 

And  in  Doe  d.  Harman  et  ux.  v.  Morgan(l2)y 
it  was  ruled,  that  a  conditional  surrender  in  fee 
by  a  person  seised  ex  parte  matemd^  and  admit- 
tance of  the  mortgagee,  will  break  the  line  of  de- 
scent, like  a  feoffinent  and  refeofiment(13),  and 
that  the  estate  will  go  to  the  heir  ex  parte  patemd. 

There  may  be  a  possessio  fratris  of  a  copy- 
hold even  before  admittance  (14),  but  it  can  only 


(8)  Anon.  Cro.  Eliz.  431. 
Swaine  y.  Burton,  15  Ves.  365. 

(9)  1  Lord  Raym.  728.  Stra. 
1870.  3  Burr.  880.  Watk.  on 
Dcsc.  174.  c.  5.  «  P.  W.  135. 
Clarke  v.  Snuth,  sup. 

(10)  Ante,  p.  36-7. 

(11)  5  T.R.  104.  and  see 
Martin  d.TreganweU  v.Strachan 


and  others^  dted  ib.  107.  Willes^ 
444 ;  see  also  Cruise  on  Recov. 
306. 

(12)  7  T.  R.  103. 

<13)  Co.  Liu.  12.  b.  Price 
V.  Langford,  1  Show.  93.  S.  C. 
I  Salk.  337.  S.  C.  Garth.  141. 

(14)  Brown's  case,  4  Co. 
22.  b.  Dy.291.  b,  pi.  69.  Caiy,7. 
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be  on  an  actual  possession ;  therefore  it  will  be 
prevented,  I  conceive,  by  a  lease  for  years  with 
license.  So  where  the  husband  was  seised  in 
right  of  his  wife,  and  he  and  his  wife,  by  license 
of  the  lord,  made  a  lease  for  years  by  indenture 
rendering  rent;  they  had  issue  two  daughters, 
and  the  husband  died;  the  wife  took  another 
husband,  and  they  had  issue  a  son  and  a  daugh- 
ter, the  husband  and  wife  died ;  the  son  was  ad- 
mitted to  the  reversion  and  died  without  issue ; 
and  it  was  held,  that  the  reversion  should  de- 
scend to  all  the  daughters,  for  that  the  posses- 
sion of  the  lessee  was  not  the  possession  of  the 
copyholder  (15). 

There  is,  however,  a  contrary  determination  in 
Moore(16);  but  that  has  been  supposed  to  be  a 
misprint  (17). 


BuUock  V.  Dibley,  Mo.  597. 
Clarke  v.  Penntfaiher,  4  Co. 
^.  b.  Mo.  125.  pi.  97%  in 
Holme*  &  Fade,  lb.  979.  pi. 
495,  in  Ever  v.  Aston.  Hore^ 
foood's  case,  and  Stegnes's  case, 
died  Kitch.  160.  DaL  110. 
pL  1.  16  Eliz.  Lit.  Rep.  234. 
Co.  Cop.  8.  41.  Tr.  94-5.  lb. 
s.  50.Tr.  1 16.  4  Bro.  Ch.  R.  525. 

(15)  3  Leo.  69.  4  Leo. 
38,  212.  And  see  Brown's 
case,  sap.;  and  Co.  Litt.  14.  b. 
n.  6.  lb.  15.  a.  n.  2.  Vide 
also  Blackburn  8c  Graves,  1 
Mod.  102,  120.    3  Keb.  263. 

(16)  P.  125.  pi.  272.  Holmeff 


&  Facie;  and  see  Vaill.  Dy. 
291.  b.  pi.  69.  n.  Co.  Cop.  s.  41. 
Tr.  95.  (Supp.  s.  5.)  And  see 
Gilb.  Ten.  158-9.  who  also  con- 
ceiyes,  that  the  possession  of  the 
lessee  by  ficense,  is  the  posses- 
sion of  the  copyholder,  and  wiU 
not  prevent  a  possessio  fratris; 
but  in  Co.  Cop.,  as  above,  it  is 
suggested,  that  the  determma- 
tion  of  the  lease  and  the  subse- 
quent death  of  the  immediate 
heir,  without  entry,  will  exclude 
a  possessio  fratris.  £t  vid.  Gilb. 
Ten.  161-2. 

(17)  6  Vin.  Ab.  Cop.  (D.  b.) 
pi.  2.  n. 
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And,  according  to  the  decision  in  Foooe  v. 
SmUh{lQ\  a  possessio  fratris  will  also  be  pre- 
vented by  the  possession  of  the  wife  when  in^ 
titled  to  free-bench :  in  that  case,  a  copyholder 
who  was  seised  of  lands  descendible  according 
to  the  custom  of  gavelkind,  died,  leaving  iissue 
a  son  by  one  venter,  and  a  son  and  daughter 
by  another  venter,  the  wife  entered  into  a  moiety, 
and  the  two  sons  into  the  other  moiety,  and  the 
sons  were  admitted  to  the  reversion  of  the  wife's 
moiety ;  then  the  son  by  the  second  venter  died, 
and  afterwards  the  wife  died,  and  it  w^as  ad- 
judged, against  the  defendant,  the  daughter,  that 
there  should  not  be  a  possessio  fratris  (19). 

The  possession  of  the  customary  guardian,  or 
of  a  termor  by  surrender,  will  be  sufficient  to 
constitute  an  actual  possession,  and  to  exclude 
the  sister  or  brother  of  the  half  blood  (20) ;  and 
as  there  might  be  a  possessio  fratris  of  a  use  at 


(18)  1  Freem.  45.  Brown 
V,  Dyer,  ubi  sup. 

(19)  Mr.  Watkins^  in  his 
treatise  on  Descents,  p.  154.  n. 
makes  a  cpiery  as  to  the  autho- 
rity of  this  case. 

(30)  Co.  Cop.  8.  41.  Tr, 
95.  Cary,  S.  6  Vin.  Cop. 
(D.  b.)  pi.  3.  lb.  (C.  e.)  Bat- 
more  or  Bkuikborough  et  ttx, 
V.  Graves,  I  Vent.  261.  3  Keb. 
329.  2  Lev.  107.  And  see 
Goodtitle  d.  Newman  v.  New- 


man,  3  Wils.  516.  S.  C.  2  Sir 
W.Bl.  Rep.  938.  Dy.  291.  b. 
292.  a.  4  Bro.  Ch.  Rep.  524. 
Doe  d.  Bameit  and  others  y. 
Keen,  7  T.  R.  386 :  in  the  last 
case  it  was  decided,  that  the 
entry  of  the  guardian  in  socage, 
of  the  daughter  by  a  second 
wife,  constituted  a  sufficient  sei- 
sin in  an  in&nt  daughter  by  a 
former  wife,  to  create  a  posses- 
sio  fratris. 
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common  law  (2 1)»  so  I  apprehend  it  is  allowable 
of  a  trast  of  copyholds. 


Collateral  Qucdities. 

But  the  collateral  qualities,  incident  to  estates 
at  common  law,  and  which  do  not  concern  the 
descent,  have  no  relation  to  copyhold  inherit- 
ances, except  by  special  custom  (22),  therefore,  a 
descent  of  copyhold  land,  will  not  toll  the  entry 
of  him  who  has  a  customary  right  to  it  (23) ;  nor 
will  the  surrender  of  a  copyhold  by  tenant  in 
tail  (24),  or  by  a  husband  seised  in  right  of  his 


(21)  Gflb.  Uses,  237-8. 

(22)  Brovm*s  case,  4  Co. 
d2.a.  Cocks  v.J[)ar5on,Hob.215, 
216.  S.  C.  Noy,  27.  Bird  & 
Kirke,  I  Mod.  200. 

(23)  Gravenor  &  Ted^  4  Co. 
23.  a.  Brown's  case,  sup.  jLee 
&  Brawn,  1  Roll.  Abr.  629.  (N.) 
Joyner  v.  Lambert^  Cro.  Jac. 
36.  Mar.  6.  pi.  13.  Doe  & 
Danvers,  7  East,  321. 

(24)  Btdlen  v.  Grant,  Cro. 
Eliz.  148.  S.  C.  1  Leo.  174. 
Gooles  V.  Grane,  Mo.  597. 
Oldcot  V.  Levdl,  Mo.  753. 
Knight  V.  Footman,  1  Leo.  95. 
Lane  &  HUls,  35  or  37  Eliz. 
(cited  in  Royden  &  Moulster, 
Godb.  368.  pi.  458.)  1  Hughes' 
Abr.  459.    Dell  &  Rigden,  or 


Higden,  4  Co.  23.  a.  S.  C.  Mo. 
358.  pi.  488.  Rogers  v.  Powel, 
Brownl.  36.  Clun  v.  Pease  & 
Turner,  Cro.  Eliz.  391.  Co. 
Litt.  60.  a.  (n.  3.)  cites  the  last 
casCjL  and  Frimklyn  &  Myn, 
Hal.  MSS.  See  also  Supp.  Co. 
Cop.  s.  12.  Tr.  184-5.  Sed  vide 
Erish  V.  Rives,  Cro.  Eliz.  717. 
Hill  V.  Morse  [or  Upcheir,  or 
Upchurch'],  Mo.  189.  Brownl. 
121.  1  lloU.  Abr.  506.  B.  pi.  1. 
Stephens  v.  Eliot,  Cro.  Eliz. 
483.4.  Arg.  in  milion  v.  Berk- 
ley, 4  Eliz.  6  Vin.  Cop.  (G.  e.) 
pi.  3.  Gurrey  v.  Sanderson, 
Cro.  Eliz.  907.  (but  the  point 
was  not  iiesplved  in  the  latter 
case.)  And  note,  that  although 
a  surrender  is  not  a  disconti* 
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wife  (25),  cause  a  discontinuance ;  neither  shall 
the  wife  be  dowable,  or  the  husband  be  tenant 
by  the  curtesy  (26). 

Copyholds  are  not  affected  by  an  extent  (27), 
nor  by  a  judgment  at  law  (28),  for  no  process 


nuance^  yet  it  will  bar  the  issue 
and  remainder  men, when  are- 
covery  is  not  required  by  the 
custom  of  the  manor.  Vide 
post. 

It  has  been  said,  that  when 
the  custom  warrants  a  recovery, 
it  will  be  a  discontinuance. 
Eylet  V.  Lane  &  Pers,  Cro.  £liz. 
380.  DeU  &  Rigden,  or  Htg- 
den,  sup.  Gilb.  Ten.  189.  But 
the  better  opinion  is,  that  a 
recovery  is  more  properly  a  bar 
than  a  discontinuance.  Morris's 
case,  Hil.  8  Jac.  2  Danv.  577* 
E.  pi.  1.  S.  C.  1  Roll.  Abr. 
506.  B.  pi.  2.  Vide  also  Clun 
v.  Pease  &  Turner,  Cro.  Eliz. 
391-2.  And  this,  principally, 
because  the  doctrine  of  war- 
ranty does  not  extend  to  copy- 
holds. See  Godb.  368.  Eylet 
V.  Lane  &  Pers ;  Clun  v.  Pease 
&  Turner,  sup.  Cm.  Dig.  4 
vol.  p.  431.  tit.  '  Deed.'  Vide 
also  GoodtUle  v.  Morse,  3  T.  R. 
368.  Brown's  case,  4  Co.  23.  a. 
And  see  the  case  of  Dell  & 
Hidden,  in  1  Roll.  Abr.  506.  B. 
pi.  2.    Gilb.  Ten.  191. 

And  for  the  effect  of  a  war- 


ranty by  a  tenant  in  tail  of 
fireehold  lands,  vide  Doe  d.  Hut- 
chinson V.  Prestwidge,  4  Mau. 
&Sel.l78.  GoodHtle  &,  Morse, 
sup.  Cm.  Dig.  as  above,  and 
N.  B.  it  is  a  good  custom,  that 
feoffinent  by  tenant  m  tail  with 
warranty,  shall  not  be  a  discon- 
tinuance. 1  Roll.  Abr.  562.  (I.) 
pi.  2.  cites  30  Ass.  pi.  47. 

(25)  Bullock  V.  D'd>ley,  4  Co. 
23.  a.  S.  C.  Mo.  596.  S.  C. 
Poph.  38.  Knight  &  Footman, 
1  Leo.  95.  Wright  v.  Portman, 
4  Co.  23.  a.  But  see  Collins 
V.  Cancke,  Cro.  Jac.  105. 

(26)  Brown's  case,  sap,  Shaw 
&  Thompson,  4  Co.  30.  b. 

(27)  Drury  v.  Man,  1  Atk. 
95.  Rex  V.  Lord  Lisle,  Parker, 
195.  Lex  Cust.  19.  But  a 
lease  with  licence  is  extendible 
at  law,  post,  tit.  '  Licence  to 
demise,  &c.*  Yet  see  contra 
Pictoe's  case,  1  Roll.  Abr.  888. 

(28)  Per  Harcourt  C.  in 
Cannon  v.  Pack,  P.  13  Ann. 
Cane.  6  Vin.  Cop.  (O.  e.)  pi.  6. 
Rex  V.  Budd,  Parfter,  190. 
Supp.  Co.  Cop.  8.  21.  Tr.  215. 
Lex  Cust.  19. 
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can  issue  to  levy  a  debt  upon  a  copyhold  es- 
tate (29) ;  nor  can  copyholds  be  seised  upon  an 
outlawry  (30) ;  nor  are  they  assets  for  specialty 
debts,  not  even  for  the  debts  of  the  Crown  (31); 
but  they  are  within  the  rule  established  in  equity 
for  marshalling  assets ;  so  that  if  A.  has  a  mort- 
gage of  freehold  and  copyhold  estates  of  B., 
and  C.  has  a  mortgage  of  the  freehold  estates 
only,  and  is  also  a  specialty  creditor  by  bond  of 
B.,  A.  would  be  thrown  on  the  copyhold  estate 
only,  to  which  C.  had  no  resort,  or  C.  should 
8]tand  in  his  place  (32). 

There  can  be  no  general  occupant  of  copyhold 
estates,  since  the  freehold  is  never  out  of  the 
lord,  therefore,  on  a  grant  to  A.  fpr  the  lives 
of  B.,  C,  and  D.,  the  lord  shall  have  the  land 
again  on  the  death  of  A  (33). 


(29)  But  a  sequestration  on 
a  decree  in  equity^  would  seem 
.to  be  an  exception  to  this  rule^ 
though  it  is  doubtful  whether  it 
would  be  revived  against  the 
customary  heir.  Whitehead  & 
Harrison,  2  Eq.  Ca.  Abr.  713« 
iBamard.  B.R.  431. 

(30)  Rex  V.  Budd,  sup.  But 
see  1  Leo.  99,  in  SaUard  & 
Everat 

(31)  Brown*s  caae,  ubi  sup. 
Rohmsan  v.Tonge,  I  P.  W.  680. 
(n.)  Aldrich.  v.  Cooper  et  al. 
8  Ves.  388,  394. 

(32)  Aldrich  &  Cooper,  sup. 


Kidney  v.  Coussmaker,  12  Ves. 
154.  Duke's  Char.  Uses,  by 
Bridgm.  190.  Post,  tit. 'Elec- 
tion.* But  see  Robinson  v. 
Tonge,  sup.  It  should  seem 
that  when  a  freehold  estate  is 
devised  to  the  heir  at  law,  air 
though  he  takes  by  descent, 
yet,  if  the  personalty  is  ex- 
hausted in  payment  of  debts, 
the  rule  as  to  marshalling  as- 
sets, is  not  extended  to  legatees, 
so  as  to  throw  them  on  the 
real  estate.  Scott  v.  Scott, 
Ambl.  383. 

(33)  Ven  v.  Howell,  1  RoU, 
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But  there  may  be  a  special  occupant  of  copy- 
holds (34). 

And  as  the  collateral'  incidents  of  estates  do 
not  extend  to  copyholds  without  special  custom, 
the  lord  has  no  power  over  the  lands  of  a  lu- 
natic, unless  by  custom  (35) ;  therefore,  in  Cocks 
V*  Darsdn(36)y  where  the  lord  had  granted  the 


Abr.  511.  (L.)  pi.  3.  Smartle 
v.Pen^ZZoto^  ante^  p.  34.  Zouch 
d.  Forse  v.  Forse,  7  East,  186. 
Post,  tit. '  Statutes.' 

(34)  Co.  Litt.  41.  b.  n.  3. 
Co.Cop.  8.  66.Tr.X29.  Doed. 
Lempriere  v.  Martin,  2  Sir  W. 
Bl.  1148.  And  see  Howe  v. 
Howe,  1  Vem.  415.  Rundle  v. 
Rundle,  2  Vem.  264.  Withers 
V.  Withers  and  others,  Amb. 
151. 

(35)  See  Dy.  303.  a.  pi.  46, 
Inhere  it  appears,  that  an  idiot 
could  not  be  ordered  in  the 
court  of  wards  for  his  copy- 
hold, but  in  the  court  of  the 
lord  of  the  manor.  Vide  also 
Vaill.  Dy.  303.  a.  N.  who  states, 
that  the  rule  of  the  Court  of 
Wards  was,  that  if  an  idiot 
had  not  any  goods  or  chatteb, 
or  lands,  except  copyhold  lands 
holden  of  a  common  person, 
the  king  shotdd  nbt  have  the 
custody,  but  the  lord  of  whom 
the  copyhold  was  holden  ;  but 
if  he  had  any  other,  then  the 


copyhold  land  also;  cites  £.  13 
Eliz.  John  Roger's  case,  C.W. 
fo.  74.  And  in  Eavers  v.  Skin- 
ner, Cro.  Jac.  105,  it  was  de- 
cided,  that  the  lord  should  have 
the  custody  of  one  who  was 
mutus  8f  surdus,  the  reason  given 
for  which  was,  that  he  would 
otherwise  be  prejudiced  in  his 
rents  and  services.  And  see 
Gilb.  Ten.  308.  Vin.  tit.  *Lu- 
natick,  Non  Compos,  and 
Ideot.'    Post,  tit.  '  Statutes.* 

(36)  Hob.  215.  S.  C.  Noy, 
27.  Poph.  141.  Victe  alsp 
Drury  v.  Fitch,  Hut.  16,  17. 
1  Vem.  262.  Ca.  Temp.  Talb. 
143.  15  Vin.  Lunatiek,  (B.) 
(C)>  by  which  authorities  it 
seems  to  be  established,  that 
the  committee  of  a  lunatic 
hath  no  interest  whatever,  but 
a  bare  custody  or  authority. 
But  see  ante  (n.  35).  1  Ch. 
Ca.  19,  113,  153-4. 

Nota.  By  45  Geo.  3:  c.  75; 
and  59  Geo.  3.  c.  80,  and  by 
the     equity     of     the     statute 
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custody  of  a  lunatic's  copyhold  land,  the  court 
held,  that  an  action  touching  the  land  was  to 
be  brought  in  the  name  of  the  lunatic,  for  that 
no  interest  was  gained  in  the  land  by  such  a 
conunitment. 

And  it  is  only  by  special  custom,  that  the  lord 
may  appoint  a  guardian  to  an  infant,  but  by 
custom  he  may  do  so,  or  give  the  custody  to 
his  bailiff  (37). 

And  by  9  Geo.  1.  c.  29.(38),  the  lord,  after 
proclamation  made  in  the  manner  therein  di- 
rected, may  appoint  a  guardian  to  an  infant,  for 
the  purpose  of  admittance. 


Custom,  it  has  been  emphatically  said,  is  the 


4  Geo.  2.  c.  10.  (see  the  Ap* 
p^dix}^  certain  powers  over 
the  estates  of  a  Lunatic^,  are 
given  to  the  committee^  under 
the  controul  of  the  Court  of 
Cfaancer7. 

(37)  Cleneh  v«  Cudmore, 
Lutw.  1187.  S.C.  3  Lev.  395. 
Kit.  202.  6  Vm.  Cop.  (A.  e.  3.) 
Cocks  &  Darson,  Drury  &  Fltch^ 
sup.  Sowper  v.  Goodhody,  Dy. 
302.  b.  The  King  v.  the  Inha- 
intants  of  WiLhy,  2  Maul.  &  Sel. 
508-9.  Wade  v.  Baker  &  Cole, 
1  Lord  Raym.  131.  It  has 
been  said^  that  by  custom  the 
lord  may  assign  one  to  take 
the  profits  of  a  copyhold  de- 


scended to  an  infant^  during  his 
nonage^  to  the  use  of  the  as-^ 
signee^  without  rendering  an 
account.  1  Leo.  266.  Ca.  357* 
Sir  Edward  Coke  says, "  Where, 
by  the  custom  of  the  manor, 
the  bailiff  of  the  manor  is  to 
have  the  wardship  of  the  copy- 
hold heir,  being  under  the  age 
of  14,  such  a  guardian  shall 
neither  be  admitted,  nor  pay  a 
fine,  because  he  is  but  a  part- 
ner [pernor]  of  the  profits; 
and  that  not  in  his  own  right, 
but  in  the  right  of  him  to  whom 
he  is  guardian.*'  Co.  Cop.  s. 
56.  Tr.  128. 

(38)  See  the  Appendix. 
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life  and  soul  of  copyhold  tenure,  and  in  illustra- 
tion of  that  dictum,  I  propose  now  to  treat  more 
fully  of  some  few  qualities,  inherent  in  frank  te- 
nure, either  by  the  common  or  statute  law,  but 
which,  (as  I  have  already  shewn,)  prevail  only 
as  to  copyholds  by  the  custom  of  particular  ma- 
nors.   And  first,  as  to 


ESTATES  TAIL. 

Whether  or  not  copyhold  lands  can,  strictly 
speaking,  be  intailed  as  freehold  lands  may  be, 
has  been  the  subject  of  much  legal  doubt  and 
controversy. 

The  grant  of  feuds  to  a  man  and  the  heirs  of  his 
body,  is  admitted  to  have  been  very  common,  even 
before  the  statute  de  danisj  13  Ed.  1.  c.  1.  which 
has  been  held  not  to  extend  to  copyholds  (39) ; 
and  such  a  limitation  in  the  case  of  copyhold 
land,  would,  I  submit,  both  before  and  since  that 
statute,  create  a  fee  simple  conditional,  unless 
by  particular  custom ;  that  is,  unless  there  was 
a  custom  in  the  manor  allowing  a  remainder  to  be 

(39)  Cary^  30.  Sav.  67,  in  ManceZ'^case^  Flow.  Com.  which 

HeydwCs  case.   Rowden  v.  MaU  is  stated  per  Hanrey  J,  in  the 

iter,  or  Royden  &  Moulster,  Cro.  report  of  Rowden  &  Malster,  ia 

Car.  42.  S.  C.  2  RoU.  Rep.  383.  Godb.  to  be  the  only  authority 

S.  C.  Godb.  368.  pi.  458;  cites  to  the  contrary,  yet  see  6  Vin. 

Pits  V.  Hockley,  P.  35  Eliz.,  and  Cop.  (F.  e.)  pi.  18. 
Lane  &  KilU,  37  Eliz.  sed  vide 
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^afted  on  a  liaitatiost  of  the  ahova  nature,  or 
empowetin^  the  copyholder  to  alienate  before 
issue  bom  (40).  In  Roe  d.  Craw  v.  B^dwere  (41), 
Ijd.  Kenyon,  €•  J.  said,  that  copyhold  estates 
were  not  tJie  «»ibject  of  intails,  unless  there  was 
a  custom  in  the  manor  to  warrant  it;  and  in 
Moore  V.  Moore  (42),  the  Chancellor  (Lord  Hard- 
wicke)  ruled,  that  it  was  necessary  to  shew  a 
custom  of  creating  an  intail,  and  that  it  was  not 
satisfactory  to  say,  that  because  an  estate  might 
be  surrendered  in  fee  vel  aliterj  that  it  could  be 
intailed  under  tiie  statute  of  Westm.  2. ;  and  that, 
to  shew  merely  that  copyhold  lands  had  been 
grafted  to  men  »Dd  the  heL  of  their  bodies,  did 
not  prove  that  an  intail  might  be  created ;  but  to 
do  that  it  must  be  shewn  that  there  hare  bee9 
surrenders  in  tail  with  remainders  over^  (for  other^ 
wise  that  estate  might  be  a  fee  simple  conditional,) 
or  that  the  lands  had  gone  in  course  of  descent. 


(40)  Co.  Lifct.  eo.  b. 

(41)  5  T.  R.  104. 

(42)  2  Ves,601.  S.  C.  Amb. 
!279. 5  and  see  Heydon*s  case, 
3  Co.  8.  Margaret  Podger's 
^OBe,  9  Co.  105.  BuUeifn  & 
Graunt*s  case,  1  Leo.  175.  (but 
9ee  the  report  of  S.  C.  Cro. 
£Iiz.  149)  }  Wame  v.  Saw^y 
1  RoH.  Rep.  48.  Ht22  v.  Morse, 
for  Vpcheir  or  Upefmreh,^  Mo. 
XS9.pl. 336.  Vid.a]soQr(menor 
V.  Broo*&otJiers,Pqp)i.33$.C. 

VOL.  I. 


(Graoenar  v.  Ted,)  4  Co.  2S.  «k 
S.C.  {Gravenor  V,  Rake,)  Cro. 
Eliz.  307.  Lee  v.  Brown,  Poph. 
128.  Rowden  v.  Malster,  ubi 
sup.  Church  V.  Wyat,  Mo.  0S7* 
Er}»h  V.  Rwes,  Cro.  £]i9*  7X7- 
Ua$tmg^  Gretf,  cit^  ib.  TViy- 
Iw  v.  Shaw,  Cart.  22.  1  Sid. 
268,  314. :  but  see  Adams  v. 
Hincloe,  11  Mod.  199.  4  Leo. 
64.  ca.  157.  6odb.20.  Vide 
also  Qurrey  v.  Sandersot^^  Cro. 
EU25.907. 

F 


66  Of  Estates  Tail  [Part  I. 

according  to  the  limitations,  so  long  as  to  exclude 
the  supposition  of  a  fee  simple  conditional. 

And  in  this  case  the  Chancellor  observed,  that 
it  was  considered  that  before  the  statute  de  danis, 
there  might  be  a  custom  in  manors  to  create  estates 
tail ;  and,  indeed,  from  the  observations  that  have 
fallen  from  several  distinguished  Judges,  in  early 
cases,  I  must  presume,  that  such  a  custom  was 
frequently  found  to  have  existed  before  the  sta- 
tute.    At  all  events  an  immemorial  existence  of 
those  privileges,  which,  under  a  limitation  to  a 
man  and  the  heirs  of  his  body,  create  a  construc- 
tive estate  tail,  is  very  common,  and  has  fre- 
quently availed  in  questions  upon  copyhold  titles ; 
so  that  where  a  remainder  may  be  grafted  on  the 
limitation  to  the  heirs  of  the  body,  which  remain- 
der is  inconsistent  with  a  fee  conditional,  or  where 
the  tenant  is  permitted  by  the  custom  to  alien 
even  before  issue  bom,  in  prejudice  to  the  right  of 
reverter,  an  estate  limited  to  a  man  and  the  heirs 
of  his  body,  is  in  the  nature  of  a  fee  tail  at  com- 
mon law,  since  the  statute  de  danis;  and  where, 
from  a  more  jealous  preservation  of  the  right  of 
reverter,  such  remainders  are  not  allowed^  or 
the  power  of  alienation  originates  vrith  the  birth 
of  issue,   the  estate  is  in  the  nature  of  a  fee 
conditional  (43). 

The  above  conclusions  are  certainly  in  contra- 
vention to  Lord  Coke's  position,  that  custom  co- 

(43)    Gary  30.    Stanton  v.     v.   Middleton,    9    Mod.    483. 
Barnes,  Cro.  Eliz.  373.     Pullen      [5th  Ed.]  post  p.  81-2.  n. 
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operating  with  the  statute  may  make  an  intail  (44) ; 
but  that  observation  has  been  very  frequently 
repudiated  (45). 

The  statute  de  danis,  it  will  be  recollected, 
enacted,  that  thenceforth  the  will  of  the  donor 
should  be  observed,  and  that  the  tenant  should 
have  no  power  to  alien  so  as  to  defeat  either  his 
issue  or  the  donor ;  and  I  must  submit,  though 
with  great  diffidence,  after  so  much  legal  and  very 
learned  controversy,  that  the  perpetuity  which 
the  statute  aimed  at,  was  in  itself  a  sufficient  rea- 
son for  considering,  that  copyholds  were  not  in- 
tended to  be  included  in  it,  and,  consequently, 
that  although  a  custom  to  create  a  fee  simple,  will 
warrant  a  grant  to  a  person  and  the  heirs  of  his 
hody,  yet  that  such  a  limitation  will  be  a  fee  con- 
ditional, unless,  as  I  have  already  observed,  the 
privileges  of  an  estate  tail  at  common  law,  have 
grown  out  of  the  custom  of  the  manor,  under  an 
inunemorial  usage. 

This  protecting  statute  it  is  well  known  was  re- 
laxed, and  its  purpose  defeated,  in  respect  to  free- 
hold lands,  by  the  opposition  made  to  the  very 
great  evil  aqd  inconvenience  of  estates  being  ren- 
dered unalienable,  and  which  gave  rise  to  the  prac- 

(44)  Co.  Litt.  60.  a.  b.  3  Co.  Grey,  cited ib.49.  Cro. Eliz.717, 

8.b.  Leey,  Brown,  Poph.  I28.5  (45)  Heydon*s  case,  3  Co.  8, 

and  see  1  RoU.Abr.  506.  (B).  Jdamsy.  Hincloe,  11  Mod.  199, 

pi.  1.    Lex  Cust.  165,  166-7.  Rowden  &  MaUter,  ubi  siqi, 

Warne  ▼.  Sawyer,  1  EoU.  Rep.  Doe  d.  fVightwicJe  v.  Truky  ^ 

48.     Hastnit$  or  Hiuelrkk  v.  othtm,  2  Sir  W.  Bl.  946. 

Fa 
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t|f  f  i4  coi)fii)4?ilR8  ^w  ^^  rfearama,  as  a  bit  to 
^e  Wimo  pf  a  pe?wii  han^  an  mteto  linited  to 
him  and  the  heirs  of  his  body,  and  tbe  latter  m  a 
bar  i4ao  to  thoae  i»  renpiainder ;  and  confonnable 
to  ^biob  prf^ctioe  in  fireeb^  caaes,  a  recovery  m 
the  .enstomary  eiQurt  baron,  and  a  forfeituro  9mA 
K^rantj  of  ^hkh  I  shall  presently  sptak,  a«d,  (M 
it  bftfi  been  said,)  otit^^r  acta,  have  beee^  eon^ider^ 
a«  baora  vt  copyhold  oas^. 

Ifi^popto  v^piors  intaibk  l^ve  be^i  baired  by  9Qar* 
r«i»d^  OBJiy  (46),  a^d  in  otbers  both  by  9ttrr«ader 
Qj^  eom^^on  recovery ;  aad  it  hat  bi^eo^  beld>  tibat 
thiQ  one  mod^  is  not  inconsijgitent  with  the  esiat- 
eikpe  of  the  oth^  in  the  sane  maaoff  (47)^  and  that 
umn  a  msre^A^r  to  tbe  n^e  of  a  uriU  19  suiicifttt, 
jjf  the  owtom  deea  not  prescribe  asiy  partieuiMr 
9md^  oif  eflecljing  a  bar  to  intaii&(46).  Anotber 
qf^^od  of  barriflg'  estotes  taft  ia  copyholds  is,  finr 
l^e  lord  to  sdae  om  a  prereoneested  forfeiture^ 
and  then  tp  regrant  according  to  the  desire  of  the 
04>p^b9ldw,  laiho  may  compel  suck  regrant  and 
avoid  the  mesne  acts  of  the  lecd  (49)* 

Thg  practiae  of  effecting  a  bar  to  intails,  whe^ 


(46)  When  an  intail  may  be 
barred,  by  surrender  only^  I  ap- 
prehend that  a  remainder  man 
in  tad  cannot  effect  a  bar^  be- 
fbre  his  estate  £alls  kito  posses- 
sion^ except  with  the  consent 
of-  the  particular  tenant^  see 
1  Bpo.  Ch.  Rep.  586-8,  'mHigh- 
way  &  Banner, 


(47)  Bverall    v.     Svialle^, 

1  Wils.  26.  S.C.  2  Stra.  1197- 
Doe  d.  Wigktioick  v.  Tmhy  & 
others,  2  Sir  W.Bl.  946. 

(48)  Moore  v.  Moore,  2  Ves. 
Sen.6bl.S.C.  Amb.279.  Carr 
d.  Dagwel  v.  Singer,  2  Ves.  604. 

(49)  Grantham  v.  Copley  et  at, 

2  Saund.422.  S.C.  2  Keb.  823. 
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ther  by  reeovery^  surrendw,  or  foffeitttra  aaatd  Mh 
grantt  has  been  sdike  attributed  to  the  invelitioli 
of  our  ancestors,  in  order  to  elude  the  statute  da 
dams ;  but,  still  strongly  inclined  to  mahitain  the 
0{xinion  I  have  advanced,  that  customary  estaibes 
m  the  nature  of  a  fee  tail,  were  common  ^ven  be- 
fore that  statute,  I  would  submit,  (and  I  hope  not 
to  be  tiiought  too  presumptuous  in  the  inference^) 
that  wJben  the  intail  is  barrable  by  sunrender,  the 
eufitom  may  be  presumed  to  have  existed  before 
the  statute ;  aad  that  a  recovery,  and  £6rfettadre 
a»d  regrant,  ave  devices  for  avoiding  its  arbitrwy 
jNTOvision,  founded  on  feudal  ptincit>les.  This 
€4>inion  must,  at  kast,  be  considefed  to  reedveno 
inooiMiderable  ssmction  from  the  observation  of 
JSir William  Blackst<me (50)|  Oiitt,  ''About  two 
^'  buudxed  years  intervened  between  the  makiiif 
''  of  the  statute  de  doms^  and  the  application  of 
''  common  recoveries  to  this  intent,  in  the  13tii 
<<  year  of  Edwaxd  IV.  which  were  then  openly 
«  declared  by  the  Judgea  to  be  a  sufficient  bar  of 
''an estate  tail." 

The  Gmtom  qf  barring  estates  tail  by  forfeiture 
and  segraia^,  prevails  in  several  mancHr&  in  York* 
shire,  and  is  the  only  one  known  to  have  be^i 
prarrtised  iu  those  mianors  (&1). 

I  have  had  occaskm  to  consider  the  effect  of  a 

PiUnr^ton  v.  Bagshaw,  Sty.  450.  Co.  Cop.  s.  48.  Tr.  1 12. 

Saunder9(nt  v.  Stankop,  2  Keb.  (50)  2nd  Vol.  Com.  p.  1 W. 

127.  S.C.  1  Sid.  314.  J  and  see  (51)  Ante  (n.  49.) 
Toj^Ur  V.  Shm,  Cart.  €,  2^. 
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bar  to  an  intail  and  remainders  over,  the  tenant  in 
tail  being  a  feme  covert,  and  having  an  equitable 
interest  only  in  remainder,  the  mode  proposed 
was,  for  the  tenant  for  life  and  the  feme  covert,  to 
join  in  a  lease  for  a  short  term,  precisely  on  the 
plan  adopted,  when  the  tenant  for  life  and  person 
next  immediately  in  remainder  in  tail,  are  the 
tenants  to  the  lord,  and  where  no  coverture  or 
other  disability  exists ;  and  as  an  equitable  intail 
may  be  barred,  where  a  recovery  is  the  customary 
mode,  by  the  tenant  for  life  and  tenant  in  tail 
joining  in  a  surrender  to  a  tenant  to  the/  plaint, 
and  pursumg  the  same  forms,  in  all  respects,  as 
would  be  used  if  they  had  the  legal  estate,  it  may 
be  urged,  with  some  semblance  of  practical  cor- 
rectness, that  a  lease  by  tenant  for  life  and  tenant 
in  tailnn  remainder,  equitably  intitled  only,  will 
eflfect  a  bar  to  the  intail,  where  the  custom  of  for- 
feiture and  regrant  prevails ;  but,  unless  it  can  be 
shewn,  that  the  recovery  and  lease  for  barring  an 
intail  of  copyholds,  are  declaratory  acts  only, 
and  that  the  forms  and  principles  which  apply  to 
a  recovery  of  a  freehold  estate,  or  common  law 
lease,  are  not  essential  or  applicable  in  copyhold 
cases,  I  am  not  prepared  to  admit  that,  under  a 
title  so  circumstanced,  as  that  to  which  I  am  at 
present  adverting,  the  intail  and  remainders  would 
be  considered  to  be  barred,  by  the  lease  of  the 
equitable  tenant  for  life  and  feme  covert  equitable 
tenant  in  tail  in  remainder. 

The  ground  of  my  objection  applies  equally 
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to  a  lease  by  a  tenant  for  life  and  a  feme  covert 
tenant  in  tail  in  remainder,  and  to  a  lease  by  a 
feme  covert  tenant  in  tail  in  possession,  and  whe^* 
ther  the  estate  tail  is  legal  or  equitable,  a  feme 
covert,  I  conceive,  being  incapable  of  granting  a 
lease  of  copyholds,  even  by  a*  fine  at  common 
law ;  so  that  some  preconcerted  act,  tending  to 
the  disherison  of  the  lord,  would  perhaps  in  the 
ease  of  a  feme  covert,  be  the  only  mode  of  ef- 
fecting a.  complete  bar  to  the  intail  in  those 
manors,  where  the  act  of  forfeiture  by  the  te- 
nant, and  a  subsequent  regrant  by  the  lord,  is 
the  only  one  prescribed  by  the  custom.  This 
difficulty  was  overgotinthe  above  instance,  by 
joining  the  trustees  (the  tenants  to  the  lord,)  in 
the  lease  with  the  tenant  for  life  and  the  feme 
covert  and  her  husband,  the  wife  being  sepa- 
rately examined,  as  to  her  consent  to  the  lease*, 
stating  the  intent  of  the  forfeiture  very  fully  upon 
the  face  of  the  lease :  and  in  that  case,  there 
appeared  to  be  no  possible  objection  to  the 
trustees  joining  in  barring  the  intail  and  the 
remainders  over,  as  the  only  contingent  limita- 
tion was  to  the  issue  of  the  tenant  for  life,  whose 
estate  was  to  be  restored  under  the  regrant  from 
the  lord,  and  the  remainders  were  all  in  favour 
of  the  tenant  for  life  and  feme  covert.  But 
where  there  are  contingent  trusts,  it  is  possible 
that  this  mode  might  not  meet  with  the  assent 
of  the  trustees,  and  if  they,  in  the  exercise  of 
their  discretion,  should  not  think  it  proper  to 
join  in  giving  elSect  to  the  wishes  of  the  parties. 
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I  coficeive  that  a  court  of  equity  would  not 
compel  them  to  do  bo,  although  if  they  am* 
curred,  it  would  oblige  a  purchaser,  it  would 
seem,  to  accept  the  title. 

This,  I  submit,  is  deducible  £rom  the  casis  of 
JBiscoe  V.  Perkins  (52),  iu  which  Lord  Eldon  said» 
'^the  cases  are  uniform  to  this  extent;  that, 
''  if  trustees,  before  the  first  tenant  in  tail  is  of 
"  cige»  join  in  destroying  the  remainders,  they 
*^  are  liable  for  a  breach  of  trust ;  and  so  is  ev&j 
^'  purdiaser  under  them  with  notice :  but,  when 
^  we  come  to  the  situation  of  trustees  to  pre* 
«« serve  conting^t  remainders,  who  have  joined 
in  a  recovery,  after  the  first  tenant  in  tail  is 
of  VKgty  it  is  difficult  to  say  more,  than  that  no 
judge  m  equity  has  gone  the  lengtt  of  holding, 
**  Aat  he  would  punish  tiiem  as  for  a  breach  of 
trust,  even  in  a  case,  where  they  would  not  have 
^  been  directed  to  join.  The  remit  is,  that  they 
aeem  to  ha¥e  laid  down,  as  the  safest  rale 
for  tmstees,  but  certainly  mMt  inconvenient 
ibr  the  general  interests  of  mankuid,  tha4;  it  is 
^^  better  for  trustees  never  to  destroy  the  remain** 
^^  ders,  even  if  the  tenant  in  tail  of  age  concuM, 
'^  without  the  direction  of  tiie  conrt, 

*'  The  next  consideratiiM,"  added  his  Lordship« 
*^  is,  in  what  lowes  the  court  ndU  dlMct  them 
to  join ;  and  if  I  aon  to  be  go^vemed  by  what 
my  predecessors  have  done,  and  have  refused 
*^  to  do,  I  cannot  collect  in  what  cases  trustees 
^^  would,  aoad  would  not,  be  directed  to  join ; 

(5S)  1  Ves.  k.Bemi,  ^i. 
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''  as  it  requires  more  abilities  than  I  possess,  to 
"  reconcile  the  different  cases  with  reference  to 
*'  that  question.  They  all,  however,  agree,  that 
"  these  trnstees  are  honorary  trustees ;  that  they 

cannot  be  compelled  to  join ;   and  all  the 

judges  protect  themselves  from  saying,  that. 
''  if  they  had  joined,  they  should  be  punished ; 
*'  always  assuming,  that  the  tenant  in  tail  must 
"  be  twenty-one." 

And  the  purchaser,  in  that  case,  resisting  the 
title,  on  the  ground  that  trustees  to  preserve 
contingent  remainders  joining  in  a  recovery  with 
the  &rst  tenant  in  tail,  who  had  attained  twenty^ 
one,  were  guUty  of  a  breach  of  trust,  was  com* 
pelled  to  perform  his  contract. 

Even  a  devise  wa«i  held,  in  one  particular  ctee, 
to  be  a  bar  to  an  intail(63):  in  liiat  case  the 
equitable  tenant  in  tail  had  requested  the  true- 
tees  to  surr^ider  the  legal  estate^  and  afterwards 
^ed  a  bill  in  chanceiy  to  compel  them  so  to 
d^ii,  and  the  lord  revising  to  accept  a  surrender 
^m  hao&,  because  the  legal  estate  was  ia  the 
trustees,  he  made  his  will,  and  devised  the  estate 
to  his  wife  for  life,  remainder  to  her  children 
by  a  former  husband ;  and  the  court  decreed 
agaiBst  the  cob^^m  ia  tail  of  the  testator. 

And  w4iere  the  euatomary  mode  of  barrbg^ 
intails  is  by  forfeiture  and  regrant,  and  the  lord 

(SS^  Mpoy  V,  Uud89n  md  (2  Atk.  526.  Pullm  &  MMU- 
others,  8  Vera.  583.    And  see     Urn,  9  Mod.  483.  [5th  edj 
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will  not  aid  the  desire  of  the  tenant  in  tail  to 
nnfetter  the  estate,  a  surrender  or  devise  only, 
I  conceive,  would  be  sufficient. 

It  would  appear  to  be  settled,  that,  where  the 
custom  is  silent  as  to  the  mode  of  barring  intails, 
a  surrender  is  the  only  proper  act,  a  recovery, 
and  forfeiture  and  regrant,  requiring  a  custom 
in  support  thereof  (54) ;  consequently,  where  in- 
tails  are  barrable  both  by  surrender  and  recovery 
in  the  same  manor,  the  former  is  most  advise- 
able  (55),  unless,  indeed,  there  should  have  been 
more  frequent  instances  of  barring  by  recovery, 
and  those  comparatively  of  a  more  ancient 
date  (56),  and  then  it  would  seem  that  a  sur- 
render would  not  do. 

In  Roe  d.  Bennett  v.  Jeffery  (57),  the  question 
at  the  trial  before  Heath,  J.  at  the  assizes  for 
Sussex,  was,'  whether  there  was  a  custom  within 
the  manor  to  bar  intails  by  surrender ;  and  the 
defendant  proved  one  instance  in  support  of  that 
custom;  but  there  was  also  proof,  on  the  part 
of  the  plaintiff,  of  one  instance  of  a  recovery  by 


(54)  White  et  Ux.  et  al  v. 
Thomhurgh  et  al,  2  Vem.  705. 
S.  C.  Gab.  Eq.  Rep.  109.  S.  C. 
2  Eq.  Ca.  Abr.  714.  Pre.  Ch. 
425.  Otway  &  Hudson,  ante. 
Snow  v.  Cutler,  1  Lev.  136. 
S.  C.  1  Sid.  153.  S.  C.  1  Keb. 
567, 752,  800,  851.  S.  C.  Sir 
T.  Raym.  164.  Carr  d.  Dagwel 
V.  Singer,  2  Ves.  604.     Martin 


d.  Weston  v.  Mowlin,  2  Burr. 
979.  Skin.  307.  But  see  Lee 
V.  Brown,  Poph.  129. 

(55)  See  Lofft,  398.  Ever^ 
aU  V.  Smalley,  I  Wik.  26.  S.C. 
2  Stra.  1197. 

(56)  See  Doe  &  Truby,  2 
Sir  W.  Bl.  947. 

(57)  2  Mau.  &  Selw.  92. 
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a  tenant  in  tail.  Upon  this  evidence  the  learned 
judge  directed  the  jury  to  find  for  the  defendant ; 
and,  on  a  motion  for  a  new  trial,  the  Court  of 
King's  Bench  held,  that,  although  one  act  un- 
disturbed does  not  make  a  custom,  yet  it  might 
be  evidence  to  prove  the  custom,  as  in  Doe  & 
Ma^on  (58) :  Dampier,  J.  added,  that  if  firequent 
instances  of  barring  by  recovery  had  been  proved, 
which  is  inconsistent  with  the  mode  hy  surrender , 
there  would  have  been  weight  in  the  argument, 
that  the  single  instance  of  a  surrender  did  not 
support  the  custom. 

This  observation  may,  perhaps,  be  thought  to 
imply,  that  even  a  surrender  requires  a  cus- 
tom (59),  but,  I  submit,  that  it  was  only  intended 
to  convey  the  opinion  of  the  learned  judge,  that 
when  intails  have  been  barred  both  by  surren- 
der and  recovery,  in  the  same  manor,  the  only 
proper  mode  is  a  recovery,  if  that  has  been  fre- 
quent, and  there  is  a  single  instance,  or  only  a 
paucity  of  instances,  of  effecting  a  bar  in  any 
other  way. 

The  case  of  Grayme  v.  Grayme  &  Eltouj  de- 
cided by  Lord  Chancellor  Apsley  in  1763,  and 
cited  by  Mr.  Watkins  (60),  is  an  authority  for 
considering,  that  if  a  tenant  in  tail  of  a  trust 
of  copyholds,  accepts  a  surrender  of  the  legal 

(58)  3  Wa.  63.  ante  p.  35* 

(59)  hxiAse&ChuTch\JVyat,Wi,^Q,  lRolLAbr.506.(B.)pl.l- 

(60)  1  vol.  Cop.  179. 
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estate,  it  wil]  bar  the  intail  ajodi  remaind^s  over ; 
and  this  doctrioie  receives  some  sanctton  from 
the  case  of  Otwajf  Sc  Huds9n{6i);  but  it  must 
be  recollected,  that,  in  the  latter  case,  tiie  inteiit 
to  acquire  a  fee  simple  was  not  only  evident,  but 
that  the  tenant  in  tail  did  every  thing  in  his  power 
to  efiect  a  bar,  by  the  forms  prescribed  by  the 
custom  o{  the  manor. 

It  is  clear  that  in  freehold  cases^  whilst  the 
Legal  and  equitable  estates  remain  distinct,  the 
cestui  que  trust  can  only  bar  the  intail  and  re- 
mainders, by  the  same  acts  as  would  be  good 
if  the  estate  were  legal,  and  that  evid^ace  only 
of  an  intention  to  acquire  and  pass  a  fee  sinjijlie, 
as  by  a  devise,  which  was  formerly  held  to  b^ 
sufficieiit(62),  would  not  be  so  now(68). 

Wbian  an  intail  may  be  barred  by  surrender 
0nly,  it  is  probable  that  a  court  of  equity  would 
deem  a  surrender  of  the  fee  simple,  from  the 
trustee  to  the  cestui  que  trusty  a  sufficient  bar  to 
the  i^i^l,  as  in  the  case  of  Groj/me  %l  Ghras/me; 
but  where  the  custom  of  the  manor  requires 
otibier  forms  to  be  pursued,  to  bar  an  intail  of 
the  legal  estate,  I  apprehend  that  the  court  would 
not  consider  the  union  of  the  l^al  fee,  with  the 

(fix)  Uhi  mjfr9n  Buteler  v^AlUngUmj,  1  Bro.  Ch. 

(6S)    Woolnough    v.    Wool-  Rep.  72.     Legate  v.  Sewell,  I 

nought  Prec.  Chan.  228.  P.  W.  87.     Salvin  v.  ThomUm, 

(63)     Kirkham    v.    Smith,  cited  in  Ihe  tvny  last   ensefl. 

Amb.  518.    Roe  d.  E^M  et  And  see  kadfsrd  v.  U^Xfm$j  3 

ml.  V.  Lowe  et  al,  1  H.  Bl.  451.  Atk.  815. 
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e^piitable  iniail,  or  any  other  act  opeitttiag  as  • 
declaration  of  inAention  onl  j»  to  be  a  bar  of  an 
mtai)  of  copyholds^  vziiesi?  indeed  under  very 
peculiar  civeumstances  callia^  for  the  aid  of  the 
court,  as  in  Otway  &  Hvdson. 

It  is  to  be  recollected,  that  the  bargain  and 
ale  of  comittissioaera  of  bankrupt,  of  a  copy- 
hold estate  intailed  on  the  bankrupt,  is  a  bar  to^ 
tbe  issue  in  tail,  and  all  remainders  over,  the 
Stat.  <tf  21  Jac.  1.  c.  19.  thoi^h  not  expressly 
mentioning  copyliolds,  being  held  to  extend  to 
them  (04). 

There  is  still  one  other  Mode  by  which  an 
intait  of  cof^jrholds,  and  the  re»a»Aders  over, 
may  be  barred,  which  is  by  an  enfranchisement 
by  the  temat  in  tail  (<id> 

It  wonld  seem  that  lengtii  of  possesaion,  and 
a  eonststeut  dedvdioa  of  title  to  tbe  fee  single, 
vitt  create  a  presnn^ption  of  an  intail  havk^ 
be«n  barred  (09). 

I  fatfve  already  shewn  that  a  recovery  of  copy- 
holds does  not  alter  the  coarse  of  descent,  but 
that  if  the  person  suffering  the  recovery,  should 


(Oi),  Sec.  a^  h  Jjd».  c.  l£k 
pest^  tit. '  Statutes.* 

(65j.  CbalUnex  v.  MurhaU,, 
%  Y^St.  Jflm.  52.4.    PhiUps,  V. 

SarMer  v.  Turner,  I  Yenu  398,^ 
458.  S.  C.  (called  Barker  r. 
Turner,)  2  Cas.  in  Chan.  174. 


Ikunn.  V.  Qreen,  3  P.  W.  10. 
D^e  (L  Bea^  v.  HumUngUm  and 
others^  4£ast»283.  ButseeJOw*- 
nardr.  Simpson^  Cla^.Rep.l^& 
(66),  Wadsuorth^scaaejCisyt. 
E«p.  26,  Scro£g»9  of  Caaaets^ 
96.  Mag.  &  Lowe,  2  U.  BL 
459>  461. 
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be  intitled  to  part  of  the  estate,  by  descent  from 
the  maternal  ancestor,  and  to  other  part  by  pur- 
chase, the  former  will  go  to  the  heir  ex  parte 
matemdj  and  the  latter  to  the  heir  ex  parte  pa- 
temd(67). 

And  according  to  Dell  v.  Higden(jd8)y  the  re- 
covery in  value  can  only  be  of  copyhold  lands 
within  the  manor. 

It  is  also  proper  to  notice  here,  that  equity 
will  not  relieve  against  an  erroneous  recovery 
of  copyholds,  or  decree  the  lord  of  the  manor 
to  entertain  a  plaint,  in  the  nature  of  a  writ  of 
error  or  false  judgment,  on  a  bill  by  a  remainder 
man,  after  an  intail  spent  for  many  years ;  though, 
if  there  is  an  error  in  any  adversary  proceedings 
in  the  customary  court,  equity  will  interpose  (69). 

And  the  reader  is  also  referred  to  the  act  of 
47  6.  3.  sess.  2.  c.  8.  by  which  it  will  be  seen, 
that  a  feme  covert,  as  well  as  persons  not  being 
under  coverture,  may  sniffer  a  recovery  in  the 
customary  court  by  attorney,  to  be  constituted 
as  is  mentioned  in  that  act. 


(67)  Ante,  p.  56. 

(68)  Mo.  358.  pi.  488. 

(69)  Ash  y.  Rogle  and  the 
Dean  and  Chapter  of  St,  PauVs, 

1  Vera.  367.  Sho.  Par.  Ca.  67. 
PatishaVscsAQ.  H.  8.  Jac.Scac. 

1  Danv.  750.  Edwards^s  case. 
Lane  98,  cites  S.  C.  Slade  et  Ux, 
V.  Dowland  in  false  judgment, 

2  Bos.  &  Fid.  575.     Christian 


V.  Corren,  1  P.  W.  330.  Vide 
also  Bell  v.  Cundall,  Amb.  101, 
where  the  Court  of  Chancery 
would  not  entertain  a  bill,  to 
rectify  an  error  in  a  recovery 
suffered  of  a  copyhold  estate, 
after  the  lapse  of  a  great  length 
of  time,  and  as  against  a  par- 
chaser. 
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Mr.  Watkins,  after  maintaining  that  intails  may 
be  effected  in  all  manors,  where  a  grant  in  fee  sim- 
ple-is allowed,  adds,  ^'  that  it  may  be  conceived 
'^  frequently  prudent  to  avoid  the  opposition  of 
"  prejudice,  or  of  a  rigid  adherence  to  what  is 
*'  deemed  law,  as  consecrated  by  certain  cases 
''  and  precedents,  (however  numerous  the  cases 
"  and  precedents  which  may  be  adduced  to  the 
"  contrary :)  and,  in  order  to  effect  this  end,  a  trust 
"  may  be  created,  whenever  the  custom  of  the  ma- 
"  nor  will  warrant  a  grant  in  fee.  For,  whenever 
'*  such  grants  in  fee  are  allowed,  the  copyholds, 
"  which  may  be  so  granted,  may  be  entailed  in 
"  effect :  if  not  by  custom  at  law,  they  may  be  so 
*'  in  equity  without  it.  For  the  custom  only 
'^  binds  the  tenancy,  and  has  nothing  to  do  with 
'^  the  trust.  If  a  surrender  be  made  to  a  person 
^'  and  his  heirs,  and  a  trust  be  declared  of  such 
estate  to  another  and  the  heirs  of  his  body,  a 
court  of  equity  will  see  it  observed.  The  trustee 
^^  and  his  heirs  are  tenants  to  the  lord ;  and  the 
"  lord  has  nothing  further  to  do  with  it.  The 
^'  trust  is  between  the  tenant  and  the  cestuy  que 
"  use^  and  solely  the  subject  of  equity  (70)." 


(( 


<i 


(TO)  1  VoL  on  Cop.  159  5 
aad  at  the  end  of  that  Chapter 
he  gives  the  form  of  a  deed  by 
which  such  a  trust  may  be 
created.  The  following  note  is 
added  in  the  2d  £d.  ''  It  has 
"  been  suggested  to  me^  that 


€< 


« 


equity  cannot  call  in  the  legal 
estate^  as  the  legal  estate 
''  could  not  be  transferred  to 
"  one  whom  the  custom  does 
'^  not  notice.  But  qu.  whether^ 
*'  if  the  legal  estate  could  not 
*'  be  transferred  to  the  issue  in 
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The  expedient  su^ested  by  Mr.  Watkins,  in 
order  to  create  an  intail  in  aU  copyhold  lands,  has 
received  the  sanction  of  Mr.  Gilbert  Atherley,  in 
his  excellent  treatise  on  Marriage  Settlements(71); 
but  I  feel  it  a  duty  to  suggest,  (though  with  every 
due  respect  for  these  authorities,)  that  it  ought 
not  to  be  hastily  adopted  by  any  copyholder ;  for 
I  am  unwilling  to  believe,  that  a  court  of  equity 
would  sanction  a  device,  the  effect  of  which  would 
be  little  short  of  assuming  a  power  over  the  very 
existence  of  all  established  customs;  a  power 
which  no  court  of  law  would  or  could  exercise : 
indeed,  it  would  be  virtually  subjecting  the  cus- 
toms of  a  manor,  sofar  as  they  have  for  ages  past 
regulated  the  descent  and  transmission  of  the 
copyhold  property  within  it,  to  the  ca|«rice  of 
every  copyholder :  I  must  at  least  be  allowed  to 
doubt,  whether  any  gentleman  at  the  bar  would 
feel  himself  justified,  in  recommending  a  title  so 
circumstanced;  and  I  would  ask,  should  the 
case  ever  occur,  how  the  equitable  intail  is  to 
be  barred? 

I  am  glad  to  find  that  I  am  not  singular  in  liie 
opinion,  that  the  trust  of  a  copyhold  cannot  be 


"  tail^  the  court  of  equity  would  '' suggestion^  yet  it  must  be 

''  not  in  such  case  leave  it  in  ''  proved  that  an  estate  to  A, 

''  the  trustee,  and  make  him  ''  and  the  heirs  of  his  bodjr^  is 

**  hold  subject  to  the  equky.  "  not  included  in  the  power  to 

''  If  no  one  can  take  the  trust  ^  grant  or  limit  in  fee  simple/' 
"  who  could  not  take  the  legal         (71)  p.  fcSA. 
"  estate,  according  to  the  above 
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intailed,  where  an  intail  of  the  legal  estate  is  not 
allowed ;  the  contrary  position  is  controverted  by  a 
gentleman  much  distinguished  for  his  legal  know- 
ledge, both  theoretically  and  practically  (72). 


(72)    Preston    on    Convey- 
andng^  1  voL  p.  1&3  to  160. 
And  see  the  case  of  PuUen  & 
Mu2dJeiofi,9Mod.483.[5th£d.] 
There  an  estate  was  lunited  to 
trustees,  to  the  use  of  A.  and  the 
heirs  of  her  body ;  she  married 
B.    The  lands  were  oc^hold^ 
and  not  capable  by  the  custom 
of  being  intaHed^   so  that  no 
recovery  could  be  suffered  of 
theuL    The  husband  and  wife 
by  indenture  of  bargain  and 
sale,  to  lead  the  uses  of  a  reco- 
yery,  declared  that  the  lands 
should  be  to  the  use  of  the  hus- 
band and  his  heirs }  and  after- 
wards suffered  a  common  re- 
covery in  the  court  of  Common 
Fleas.  The  question  was^  ^liiat 
effect  the  recovery  had  upon 
these  copyhold  lands.      Lord 
Hardwick^    C.   said,   that   al- 
though by  the  custom  of  se- 
veral manors  copyhold  estates 
could  not  be  intailed,  yet  they 
werecapafoleof  such  limitations 
as  m^t  make  them  fee  simple 
coodidonal^  and  that  it  would 
make  no  difference  that  the  wife 
TVBs  not  seised  of  the  legal 
estate,  as  the  trust  estate  of  a 
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copyhold  could  in  no  case  be  ca- 
pable  of  an  intail,  where  the 
legal  estate  was  not,  it  being 
necessary  that  there  should  be 
the  same  rule  concerning  pro- 
perty in  law  and  equity,  though 
as  to  the  manner  of  convey* 
ing  estates,  smne  diiference 
might  be  made.  That  a  court 
of  equity  would  in  many  cases 
dispense  with  the  ordinary 
forms  in  passmg  estates,  but 
never  introduce  any  rules  that 
might  vary  the  nature  of  them 
at  common  law.  The  wife, 
therefore,  being  tenant  of  a  fee 
simple  conditional,  had  power 
to  dispose  of  it  by  surrender 
after  iSbe  condition  was  per- 
formed, ft.  e.  after  issue.  And 
after  adverting  to  the  case  of 
Oiway  &  Hudson,  his  Lordship 
further  observed,  that  a  reco- 
very suffered  in  the  court  of 
Common  Fleas,  would  not  have 
barred  such  a  trust  estate  tail 
as  this,  supposing  it  to  be  an 
estate  tail,  unless  the  trustees 
had  refused  to  surrender,  &c. 
But  taking  this  estate  to  be  a 
fee  simple  ^conditional  at  com- 
mon law^  in  trust  for  the  wife, 
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The  reader's  particular  attention  is  called  to 
the  observations  adverted  to,  which  conclude 
ivfth  the  following  interesting  passages :  ^*  Lord 
"  Chief  Justice  Bridgman  {Taylor  v.  Shaw^  Car- 
**  ter  21.)  [6,  22.]  seems  to  have  decided,  that  an 
^'  estate  tail  in  copyhold  lands,  may  be  barred 
*•  by  a  fine,  with  proclamations,  in  the  court  of 
"  Common  Pleas.  (See  also  the  observations  of 
"  iiOrd  Hardwicke  in  Pullen  v.  Middletonj 
*^  9  Mod.  484.)  On  this  determination  it  is  to  be 
^'  remarked^  that  the  lands  are  within  the  juris- 
"  diction  of  that  court  (73),  though  they  are  more 
"  properly  implead^ble  in  the  lord's  court,  and 


as  H  redlly  Wad,  after  the  con- 
dition perfomied,  she  might 
hxtt  devised  it,  had  she  been 
sole,  by  will,  which  WduM 
have  opeitited  as  a  good  ap- 
pointment of  the  trust.  Being 
a  feme  covert,  she  had  join^ 
with  her  husband  in  escecuting 
a  deed  to  make  a  tenant  to  the 
pracip^,  and  sUfferM  a  common 
recovery  in  the  Common  Fleas 
together  "With  him,  to  the  use 
of  the  husband  and  his  heirs. 
Now  it  Was  certain  that  a  feme 
covert  might  by  a  common  re- 
covery convey  her  fbe  simple 
land,  as  well  as  bar  an  estate 
tail  3  for  she  being  secretly  ex- 
amined before  the  recovery  was 
suffered,  she  was  as  effectually 
barred  as  she  would  be  m  the 


case  of  a  fine.  But  besides  this 
deed  and  recovery,  the  husband 
ahd  wife  had  gone  further;  they 
had  brought  their  bill  in  the 
Court  of  Chancery  against  the 
trustees  to  convey  the  legal 
estate,  and  a  decree  had  been 
made  for  that  purpose,  which 
he  was  to  suppose  had  been 
carried  into  execution  5  so  that 
all  had  been  done  that  could 
be  done  to  transfer  the  estate 
to  the  husband.  And  he  was 
of  opinion  that  it  was  well 
transferred  \  and  he  did  not  see 
how  the  present  case  diffbred 
from  the  devise  of  a  trust  copy- 
hold estate,  which  had  always 
been  held  good. 

(73)    But     see    Cruise     on 
Fines,  211, 5212. 


tk.  II.]  Of  mAiis  T\itl.  83 

*'  in  this  i^^pkt  they  ai^  under  d  difiier6iit  pi-^di- 
*»  ckhleht  froih  tH^  Ikttds  of  ihe  tfeiiilre  of  kiicieilt 
,  *'  deiiiesne.  This  point  i^  itibtited,  a^  a  inekiis  Bf 
**  avoiding  the  Capacity  of  sbiiife  lords  of  copyhold 
**  manors,  wHo  refusfe  tb  permit  Equitable  owhers 
**  to  suffer  a  recovery,  of  Jiass  d  surrender  iii  the 
^*  lord's  coiirt,  ^iihoilt  being  admitted,  or  at  least 
**  paying  JSiiefe  as  if  they  were  admitted." 

**  it  is,  ho\i>^ever,  to  be  observed,  that  some  geii- 
**  tlemen,  whose  opinion  is  intitled  to  the  highest 
**  respect,  are  not  siitisfled,  that  a  fitife  of  cojjyhold 
'<  iand^  ^li  bar  ihb  thist  of  a  riiaxried  w^man  in 
"  those  landi^;  bf  coursfe  it  iS  lidt  salfe  td  rely  on  a 
**  fine  tlMfer  these  cil-cumstdiices,  though  it  is  very 
proptir  thdt  the  j[)oiht  shbttld  b^  kept  in  mind, 
kad  whfenevfer  birbtiilistahcei^  reqttire  it,  pressed 
to  a  debi^ion.  Can  ^  person  claim  any  interest 
in  copyhold  lands  in  opposition  to  his  own  fine? 
Is  he  not  estopped  ?  That  the  decision  will  be 
iii  thfe  Siij)f)Ort  bf  the  validity  of  the  fine,  is  a 
point  oni  which  little  doubt  is  entertained  by  the 
"  writer  of  these  observations.  The  same  point 
**  applies  to  alienation  by  married  women  of  equit- 
*'  able  interests  in  copyhold  lands«  But  it  is  nbt 
^*  apiprehendfed  that  a  recovery  in  the  courts  of 
*<  Westminster  Hall  will  have  the  same  effect  as  a 
**  customary  recovery :  since  a  customary  recovery 
^*  is  the  prescribed  mode  of  barring  an.  jntail. 
"  OUver  V.  Ttiylor,  1  Atk.  474."  (74) 

(74)  According  to  the  above     covery  may  be  sa£fered  in  the 
case  of  Oliver  &  Taiflor,  a  re-     court  of  Common  Pleas  of  cus- 
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It  must  however  be  recollected,  that  the  sta- 
tute of  4th  Henry  7,  is  said  to  extend  to  copy- 
holds, only  when  levied  by  a  disseisor,  or  by  a 
feoflfee  of  a  copyholder  (75) ;  and  for  which  rea- 
son a  fine  or  plaint  in  nature  thereof  in  a  cus- 
tomary court,  will  not  bar  an  estate  tail,  except 
by  special  custom  (76) :  and  yet  it  has  been  said, 
that  the  interest  of  a  copyholder  might  be  con- 
cluded by  a  fine  levied  in  the  lord's  court  (77). 

After  an  attentive  consideration  of  the  question 
so  very  properly  raised  by  Mr.  Preston,  on  the 
effect  of  a  fine  of  copyhold  lands,  when  levied  in 
the  court  of  Common  Pleas,  I  feel  it  incumbent 
upon  me  to  state  my  opinion,  that  neither  the 
legal,  nor  the  equitable  interest  in  copyhold  lands, 
-could  be  bound  by  a  fine  so  levied,  but  that  in 
either  case  it  would  be  coram  rumjvdice.  The 
contrary  opinion  does  not  appear  to  me  to  receive 


tomary  freeholds^  passing  by 
.surrender  in  a  Borough  Court, 
l)ut  not  of  copyhold  lands.  Yet 
see  Pullen  &  Middleton,  ubi 
sup.  where  a  recovery  was  suf- 
fered in  the  Court  of  Common 
Pleas,  of  the  trust  of  copyholds. 

(75)  Post,  title.  Statutes: 
and  see  Taylor  y,  Shaw,  Carter, 
6,92. 

(76)  Cruise  on  Fines,  175, 
193,  213  5  but  see  4  Inst.  270. 
[''  Surrenders  or  Plaints  in  na- 
ture of  fines  and  recoveries  may 


bar  estates  tail  as  weU  in  the 
Court  Baron  as  at  the  conmipn 
law,  if  the  custom  have  been 
such,  which  is  the  rule  in  these 
cases.  3  Feb.  1602.  45  Eliz.*' 
Cary*s  Rep.  30. 

(77)  See  N.  1.  to  Harg.  and 
Butl.  Co.  Litt.  121.  a.  Hunt  v. 
Bourne,  Comy.  93,  124.  S.C. 
1  Salk.  340.  1  Lutw.  301. 
Fide  also  2  Inst.  513.  2  Watk. 
on  Cop.  39  to.  42.;  but  see 
Cruise  on  Fines,  211. 
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the  least  support  from  the  argument,  that  the 
freehold  interest  of  the  lord,  or  his  grantee,  in 
the  copyhoM  lands,  is  impleadable  at  common 
law ;  and  the  opinion  I  have  foimed,  that  there 
is  no  distinction  in  this  respect  between  the  legal 
and  the  equitable  interest,  in  copyhold  cases,  is 
in  no  slight  degree  sanctioned  by  the  clear  prin- 
ciple, that  a  fine  could  not  have  been  levied  of  a 
use  at  common  law  (78),  and  that  it  is  only  since 
the  statute  of  uses,  that  the  judges  have  allowed 
a  fine  of  the  equitable  interest,  in  freehold  cases, 
to  have  the  same  force  as  a  fine  of  the  legal 
estate  (79) ;  and  if  a  fine  in  the  court  of  Common 
Pleas  by  a  copyholder  seised  of  the  legal  estate, 
would  be  void,  on  account  of  his  disability  either 
to  implead  or  be  impleaded  in  that  Court,  in 
respect  of  his  copyhold  lands,  so  I  apprehend  a 
fine  levied  there  by  a  cestui  que  trust  of  copy- 
holds, would  be  alike  inoperative. 


(78)  Bro.  Abr.  tit.  fine  of 
land,  pL  4.  cites  27  H.  8.  20. 

(79)  1  Ch.  Ca.  49, 213, 268. 
Ca.  Temp.  Talb.  41.  1  Cruise, 
210,21Ui  andsee2P.W.147. 
3  Atk.  729. 

As  far  as  the  observations  of 
Lord  Hardwicke  in  PuUen  & 
Middletm,  may  be  thought  fiei- 
vonrable  to  the  power  of  levy- 
ing a  fine,  or  su£fering  a  reco- 
very in  the  Court  of  Common 
Pleas  of  the  trust  of  copyholds, 
it  is  to  be  recollected,  that  the 


wife,  in  that  case^  was  seised 
of  a  fee  simple  conditional,  and 
that  a  bill  had  been  filed  in 
equity  against  the  trustees  to 
compel  a  conveyance  of  the 
legal  estate,  -  and  a  decree  ob- 
tained for  that  purpose3  <^d 
that  it  is  probable,  (although  the 
feet  is  not  noticed  by  the  re- 
porter), that  the  husband  and 
wife  were  not  permitted  to 
make  a  surrender  of  the  equit- 
able estate  in  the  Manor  Court. 
Vide  Otway^  Hudson,  ubi  sup.. 
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As  i\^e  wife  \s  not  dowablei  excqpt  by  custum, 
the  quantity  apd  (duration  of  her  interest^,  are  of 
course  reflated  by  the  prevailing  custom  of  each 
particul^  manpr,  where  freebench  is  aUowed :  it 
is  generally  a  third  for  her  life,  as  at  common  law, 
but  i^ometimes  a  moiety,  or  even  the  whole  (80) ; 
in  other  instances,  it  is  a  fourth  part  only,  or  only 
^  portion  of  the  rent  (81);  frequently  the  cus- 
tomary right  is  durante  viduitate;  and  in  some 
manors  it  is  confined  to  her  chaste  viduity  (82) ; 
in  manors  governed  by  the  tenure  of  gavelkind, 
a$  at  Canonbury  and  in  other  manors  in  Mid- 
dlesex, the  wife  takes  a  moiety  for  her  widow- 


(80)  1  Inst.  33.  b. ;  and,  in 
thQ  manor  of  T«unton  Deane, 
in  SomejrgetelaTe^  fee  an  estate 
in  fqe.  I>iQy,  2.  I  l«y.  IZ%. 
1  ]fdb..  aa$.  2  Wtttk.  QBt  Cop.  8?; 

(81)  S^  3  €k>I.  Juzid.  a^S. 

(82)  Ilob.  GftY.  b.  %  c.  ^. 
%  Watk  Q^  Cop.  89.  Doe  y- 
jbkegPj  IQ  "Ssis^,  ^9fX.  In  which 
ca99  ^W9A  hM,  that  it  was  not 
neo^aiufy  to  shew  instancea  of 
forfeiture  {qv.  incontinence  in 
suppoiit  of  the  ea9tom>  and  that 
ttie  frequent  iise  of  the  simple 
term  tjdvi^^  might  h^  explain- 


ed by  other  entries  to  mean 
chaste  viduity. 

In  the  m$nQra  of  East  and 
West  Eml^ome^  and  the  maj:^r 
(^  Chadleworth^  in  Berkshiis;, 
th^  widow^  if  found  gnitty  of 
incontinency,  loses  h^  free- 
bench^  unless  she  comes  i^to 
courts  riding  backwaida  upon  ^ 
black  ^am,  i^p^ting  certain 
words :  the  same  custom  pre- 
vails in  l^e  manor  of  Torre>  m 
Devonshire.  See  1  Cm.  Dig. 
327^  cit^  Blount  Fragm.  Vid^ 
also  2  Watk.  on  Cop.  p.  89.. 
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hood :  and  by  the  custom  of  many  manors,  the 
widow  of  a  copyholder  for  lives  is  intitled  to 
freebench  (83). 

Itie  wife  has  not  an  incipient  title  to  freebench 
by  the  marriage,  as  in  dower  at  common  law,  or  at 
most  it  is  a  conditional  inception,  for  she  is  inti- 
tied  to  freebench  only  in  the  event  of  the  hus- 
band's djfififf  seised  (84).  Though  by  the  custom 
of  some  manors,  the  right  attaches  to  all  the  copy- 
holds of  which  the  husband  is  seised  duiiiiig 
coverture. 

If,  therefore,  the  husband  surrenders  and  dies, 
the  subsequent  admittance  of  the  surrenderee, 
having  relation  to  the  time  of  the  surr^der,  will 
defeat  the  widow's  customary  estate  (85). 


(83)  Co.  Litt.  33  bi  Noy,3. 
Chantrell  v.  Randall,  1  Lev. 
20.  Newton  v.  Shafio,  ante, 
p.  36.  Jlob.  Gav.  b.  2.  c.  2. 
(Hfiapman  v.  Sharpe,  2  Sliow. 
184.  2  Com.  Dig.  Copyhold^ 
(K.2.)  Kitch.  201-3.  And  see 
3  Leo.  227>  wlvere  it  waa  said, 
%it  a  eostOQi^  thai  a  wife 
sbould  not  have  her  dower, 
unless  she  claimed  it  within  a 
ye^r  and  a  di^y^  was  good. 

(84)  Benson  v.  ScoUj,  4  Mod. 
251.  12  Mod.  49.  S.C.  3  Le- 
vin, 385.  S.  C.  1  Salk.  185. 
S.  C.  Holt,  160.  S.  C.  Skin. 
406.    S.C.   Carth.  275.    S.C. 


Cumb.  234.  Walter  &  Bart^ 
lett,  2  Rol.  Rep.  179.  Howard 
V.  Bartlet,  Hob.  181.  Waldoe 
V.  Bertlet  Cro.  Jac.  573. 
Palm.  111.  1  FreecDan,  516, 
Godwin  v.  Winsmore,  2  Atk. 
526. 3  and  see  The  King  v.  the 
Inhabitants  of  Lopen,  2  T.  R. 
577>  in  which  a  pauper  in  pos- 
session imder  a  bond  given  be- 
fore xnarriage  by  the  wife, 
(dowable  by  the  custom  if  the 
husband  died  seized,)  wa3  held 
to  gain  a  settlement. 

(85)  J^ensfm  v.  Scoti,  sup. 
Vaughan  d.  Atkins  v.  Atkins, 
5  Burr.  2785-6-7. 
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And  so  will  the  admittance  of  the  husband'i» 
devisees  in  trust,  if  he  surrenders  to  the  use  of  hi» 
will,  but  not  otherwise  (86). 

It  is  also  defeated  by  the  admittance  of  a  bar- 
gainee of  commissioners  of  bankrupt,  which  hsu» 
relation  to  the  inrolment  of  the  bai^ain  and  sale, 
nor  will  the  admittance  of  the  wife  before  the 
bargainee  make  any  difference  (87). 

And  it  will  be  defeated  by  the  admittance  of  a 
mortgagee  after  the  death  of  the  husband  (88). 

And  even  by  an  agreement  for  sale  for  a  va- 
luable consideration,  and  there  is  no  distinction 
in  this  respect  between  copyholds  of  inheritance, 
or  for  lives  only  where  the  widow  is  dowable  by 
the  custom  of  the  manor  (89). 

Freebench  is  also  destroyed  by  the  forfeiture  of 
the  husband  (90),  but  not  as  against  the  heir  of 
the  lord,  in  cases  of  forfeiture  at  the  election  of  the 
lord,  should  the  ancestor  not  have  entered,  or  if 
he  should  have  purged  the  forfeiture  by  accepting 
a  surrender  or  otherwise  (91). 


(86)  Fwder  v.  Wade  & 
others,  4  Bro.  Rep.  520.  HUl  v. 
mil,  Co.  Ent.  123.  a.  125.  a. 

(87)  Parker  v.  Bleeke,  Cro. 
Car.  568.  S.C.  W.Jo.  451.  j 
and  see  2  Vera.  ld4-5.,  in 
Moyses  v.  Little. 

(88)  Benson  v.  Scott,  ubi  sup. 

(89)  Mntony.  Hinton,ZVe8. 
631-8.  S  C.  Amb,277.  Brown 


V.  Raindle,  3  Ves.  Jun.  256 ; 
but  see  Musgrave  v.  Dashwood, 
2  Vera.  45,  63,  which  case, 
however,  is  not  considered  an 
authority  against  the  rule.  See 
Hinton  k,  Emton^  sup. 

(90)  Allen  y.  Brack,  Wrnch. 
27.  S.  C.  (Allen  v.  Booth),  Lex 
Man.  107. 

(91)  1  Freem.  517. 
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And  it  is  subject  to  a  lease  with  license  (92), 
though,  by  special  custom,  a  wife  may  have 
dower  subject  to  the  lease,  and  take  the  benefit 
of  it  (93). 

And  freebench  is  destroyed  by  unity  of  the 
fi'eehold,  but  if  a  copyholder  purchase  the  free- 
hold in  the  name  of  a  trustee,  or,  if  the  lord 
enfeoff  a  strange,  and  such  feoffee  conveys  to 
one  for  life,  with  remainder  to  the  copyholder 
in  fee,  who  grants  away  the  remainder,  the  copy- 
hold continues,  and  the  widow  will  consequently 
be  intitled  to  freebench  (94). 

If  the  lands  escheat  for  want  of  a  customary 
hdr,  still  the  wife  shall  have  her  freebench  against 
die  lord  or  his  grantee,  the  law  vesting  the  estate 
in  her  upon  the  death  of  the  husband  (95). 

As  there  can  be  no  proper  disseisin  of  a  copy- ' 
hold,  the  entry  of  the  disseisor  will  not  preju- 
dice the  wife's  title  to  dower  (96). 

And  as  any  act  of  the  husband  for  a  valuable 
consideration  defeats  the  wife's  dower  equally 


(98)  SaiMury  d.  Cooke  v. 
Hard,  Cowp.  481.  1  Freem. 
516.  Pareley*t  case,  Cio.  Jac. 
36.  S.  C.  {Holder  v.  Farley), 
Mo.  758. 

(93)  HiUv.au,  aide. 

(94)  Dugworih  v.  Radford, 
W.  Jonea,  462.  Lashmer  v. 
Atery,  do.  Jac.  196.  WaUer 
&  BarHett,  or  Howard  &  Bart- 
let,  or  Waldoe  &  Bertlet,  ante. 


p.  87.  And  see  Jenk.  318.  pL  15. 

(95)  2  ToL  Watk.  on  Cop. 
85.  dtes  ChantreU  v.  RandaU, 
ante.  Newton  &  Shafto,  ubi 
sopra.  Clarke  v.  Candle,  2  Si- 
derf.  165.  and  Howard  v.  Bart- 
let,  Waldoe  v.  Bartlet,  sup. 
Jurden  v.  Stone,  Hut.  18. 

(96)  2  ToL  Watk.  on  Cop. 
77.  Po6t,  tit.  '  Customary 
Pkunts  (Disicisin) ," 


90 


Of  Cv^tgrnary  Dower         [Fa»t  1. 


with  »  \e^  siHTendes'CQy),  sp,  wnder  ai»  Agree- 
iQeat  to  9urr^46]^  si  pppybql^  ^ts^  ^a  ^  ^di- 
tipnal  security,  tl»p  Mrifct  is  comp^Uidile  i^  equity 
to  surrender  pursuant  to  the  contract  (98)^ 

Bu^  t}ie  dying  s^iM  is  UQt  essential  to  dower 
iu  gftvelHind  land?  (99). 

A  wife^  is  uot  dowable  of  a  trust  either  of 
CQpybplds  or  qustoqi^MT  freeholds  (100)«  though 
thi^  lyas  formerly  douhted  (101). 

|f  or  )s  the  Mdfe  of  a  trustee  iutitl^  tp  dower, 
auy  n^ore  than  £^t  common  law  (10^),  and  though 
Burgess  v.  Wheaie(^\OSy  ^s  an  authority  in  &vour 
qf  the  widow  of  the  trustee,  where  the  cestm  que 
trust  dies  YrithPu^  w  heir,  y^  I  a|iprebeudi  she 
wpuld  be  coqsid^rpd  ^  truate«^  in  ^uity  for  the 
lord,  or  for  the  personat  reprefbent^tiyes  of  the 
ce§t'^  9^.  trVfSty  if  they  had  smy  ^l^dm  against 
the  lord  und?r  any  constructive  ^ptice  of  a,  tmi^^; 
and  as  the  title  of  the  h^ir  19  iucomple^e  ^  agaioiSt 


(97)  Aiite,  pu  as. 

(98)  Broum  v.  Raindle,  3 
Ves.  Jim.  256. 

(99)  ^.  note  16^.  Wa^k. 
Gilb.  T^^  Wat^.  9^  Desc. 
54  (n). 

(I,p0)  Forder  v.  Wade  9x4^ 
oth^^,  4  Brp.  C)i.  B^  5S?V 
GiHJMn  \.}Vmsmore,  %  J^if^.  526. 
Attorn^- General,  y.  Scqttj  paa. 
Eq.  temp.  Talb.  138.  Vemm*s 
case,  4  Co.  1  b.  Divon  v.  Sa- 
ville  and  others^  1  Bxo.Cb.  Rep. 


326u  Curtis  v.  Curiis,  2  ib.  ^S^ 
Chaplin  v.  Chaplin,  3  P.W.  229. 

(101)  Olyogf  ^,  mdm,  2 
V^m.  58^.  Banks  v.  StU^Um, 
2  P.W.  700«  An4  s^  Newb&y 
V.  JFighom,  cited  2  Vem.  46. 
in  Musgrave  &  Dashwood^  a^ 
Forder  ^^  jr<V?«>  supi 

(10^)  JBeoai^  V.  Pop^^  2 
Freem.  71*  Videi  9lso  Abet  ¥• 
J(e^on>  ib.  43. 

(103)  1  Sir  W.  Bl.  123. 
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the  lor4»  witliout  admittance,  80|  I  conceive, 
would  he  tlia^t  of  th^  ^dow  in  such  a  cfMse,  if 
the  dower  iFere  only  of  »  ppr^qn  of  the  estate ; 
and  it  is  to  be  recollected,  that  npon  the  death 
of  a  ^^tv^  que  trusf  without  heirs,  the  heir  of 
the  tFUfi(tee  has  no  equity  to  compel  the  lord  to 
admit  him  (104). 

As  the  admittance  of  a  surrenderee  defeats 
the  estate  of  the  widow  of  the  surrenderor,  so 
the  widow  of  a  purchaser,  who  dies  before  ad- 
mittance or  presentment  of  the  surrender,  is 
dowable,  the  law  casting  the  feeebench  on  the 
widow,  just  as  it  casts  the  descent  on  the  heir ; 
and  the  admittance,  by  relation,  makes  the  hus- 
band seised  from  the  date  of  the  surrender  (10&). 

Thoiy^h  the  heir  dies  before  admittance,  yet 
will  his  wife  be  dowable  (106). 

And  a  wife  is  intitled  to  dower,  though  she  be 
divorced  a  mensa  et  tharo  (107). 

A  jointip'e  h^for^  marriage^  xa  lieu  of  4PVcr 
and  thirds,  put  of  wy  lands  of  freehold  or  ii 
tanccj  is  a  bar  in  equity  of  freebench  (108). 


(104)  WiUiamsY.LordL<m' 
dale,  3  Ves.  Jim.  758. 

(105)  Vaughan  d.  Aikins  v. 
jHkku,  5  Burr.  3785. 

(106)  Fisker^  44.  Watk.  on 
Desc.  53-4.  Gilb.  Ten.  288w 
And  if  the  widow  of  tke  an- 
cestor is  endowed^  the  wife  of 
the  heir  is  to  be  endowed  of 
the  residue  of  the  estate.  Baker 
▼.  Berisford,  Sir  T.  Raym.  58. 


(lOT)  Howard  il  Barilet, 
ante.    Fisker>  44. 

(108)  WaUter  v.  Walker,  I 
Ves.  54.  And  in  Jardan^v.  Sa* 
vage,  3  Bq.  Ca.  Abr.  101.  pi.  8. 
the  wife  was  heki  to  be  barred 
of  her  customary  estate^  though 
she  was  an  infant  at  the  dato 
of  the  articles,  and  was  not 
made  a  party  to  them. 
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And  a  devise  in  full  of  all  dower  or  thirds^  has 
also  been  held  in  equity  to  be  a  satisfaction  of 
freebench,  which  is  a  customary  right  rumine  do- 
<w(109). 

But  as  there  is  no  dower  of  the  trust  of  a 
copyhold,  the  widow  of  a  purchaser  who  ne- 
glects to  take  a  surrender,  or  where  the  surrender 
is  void  for  want  of  presentment,  would  not  be 
intitled  to  freebench. 

When  a  wife  is  dowable  by  custom,  she  has 
all  the  incidental  qualities  of  dower  at  common 
law  (110),  and  may  recover  damages  by  the  sta- 
tute of  Merton(lll);  yet  it  has  been  said  that 
the  remedy  for  such  damages  is  in  the  court  of 
the  manor,  or  in  Chancery  only,  and  that  no  ac- 
tion will  lie  for  them  at  common  law  (1 12). 

It  has  been  held,  that  a  woman  may  sit  upon 


(109)  Wardey.Warde^Ajx^, 
299. 

(110)  Where  the  custom  was 
that  the  widow  should  have 
freebench,  durcmte  tnduitate, 
and  she  sowed  the  land  and 
married  before  the  com  was 
ripe,  it  was  adjudged  that  the 
lord  should  have  the  crop,  as 
she  had  determined  her  estate 
by  her  own  act,  but  that  if  her 
lessee  had  sown  the  land,  then 
he  would  have  been  intitled  to 
the  crop.  OUmd  v.  Burdwick, 
Cro.  Eliz.  460.  b.  S.  C.  5  Co. 
116.   S.C.   Mo.  394.  pi.  513. 


S.  C.    Gouldsb.  189.  pi.  136. 
2  Inst.  80-1. 

(111)  Post,  tit.  '  Statutes.' 

(112)  Co.Cop.s.,51.Tr.ll9. 
Shaw  V.Thompson,  4  Co.  30.  b. 
S.  C.  1  Roll.  Abr.  600  -,  but  in 
the  report  of  S.  C.  Mo.  411, 
it  is  said  that  at  another  day 
three  justices  held  the  action 
maintainable,  because  the  court 
baron  cannot  hold  plea,  nor 
award  execution  of  ^40  da- 
mages, and  yet  the  damages 
were  well  assessed  there.  And 
see  S.  C.  Cro.  Eliz.  426. 
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the  homage,  either  in  a  customary  or  common 
law  court  baron,  but  not  to  try  issues,  it  should 
seem  (113). 

I  shall  hereafter  shew  more  particularly,  that 
the  wife's  estate  is  a  continuation  of  the  bus* 
band's,  and  that  she  therefore  holds  of  the 
lord  (114),  but  it  would  appear  that  the  rule  does 
not  extend  to  gavelkind  lands,  nor  to  those  in- 
stances where  she  takes  only  a  portion  of  the 
land,  for  there  her  entry  is  necessary. 

Where  the  husband's  dying  seised  is  not  es- 
sential to  the  wife's  right  to  dower,  as  in  gavel- 
kind lands,  and  she  has  a  provision  by  way  of 
jointure,  charged  upon  other  land,  which  is  re- 
lied upon  as  a  protection  against  freebench,  care 
should  be  taken  on  the  part  of  a  purchaser,  to 
ascertain,  that  there  is  a  good  title  to  the  lands 
so  chained ;  this  is  more  particularly  essential  in 
copyhold  cases,  as  lands  of  that  tenure,  are  not 
within  the  statute  of  uses  and  jointures  (115). 

Some  observations  on  the  practice  of  joining 
the  wife  in  a  surrender  of  copyholds,  will  be 
found  under  the  head  of  Copyhold  Assurances, 
and  the  reader  is  also  referred  to  Chap.  IV.  title. 
Doctrine  of  Election. 


(113)  2  Inst.  119.    N.  10.  And  vide  Chapman  v.  Sharpe, 
and  N.  168.  to  Watk.  Gilb.Ten.  2  Show.  184. 

p.  357,  475.  Post,  tit.  'Suit  of         (115)  See     Vemon'i    case. 

Court.'  4  Co.  1.  b.  post,  tit.  '  Statutes.' 

(114)  See  title 'Admittance.* 
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OF  CURTESY  (116> 


We  have  already  seen  that  curtesy  is  only  a 
collateral  quality  in  copyholds,  and  cannot  exist 
but  ty  custom,  therefore,  as  in  the  case  of  free- 
bench  (117),  the  custom  of  each  particular  manor 
must  be  resorted  to,  to  ascertain  the  quantity 
and  extent  of  the  interest  of  the  husband  in  the 
lands  of  a  feme  copyholder  (118) :  it  is  generally 
an  estate  for  the  life  of  the  husband  if  there  is 
issue,  as  at  common  law,  but  in  gavelkind  lands 
a  moiety  only,  so  long  as  he  continues  unmarried, 
and  even  though  there  is  not  any  issue. 

It  is  said,  that  if  the  custom  is  for  a  man 
taking  a  copyholder  to  wife,  and  having  issue, 
and  outliving  her,  to  be  ihtitled  to  curtesy,  he 
has  no  right,  unless  the  wife  i&  seised  of  the 
estate  at  the  time  of  the  marriage  (119):  this 
authority  has  been  d6iibted(12iO),  but,  as  it  ap- 
pears to  me,  without  any  cause ;  for,  if  the  wife's 


(116)  Formerly  the  estate  of 
the  husband  m  his  wife's  lands 
ivas  termed  his  dower^  equally 
with  the  estate  of  the  widow  in 
the  lands  of  her  husband.  Rob. 
Gav.  b.  2.  c.  1.  p.  136.  See 
also  Index  to  Fitzh.  Abr.  2 Watk. 
on  Cop.  68. 

(117)  Ante,  p.  86. 

(118)  Ever  v .  Aston,  Moore^ 


271-2.  S.C.  (Ewer  v.Agtwicke,) 

1  And.  192.  Rob.  Gav.  b.  2. 
c.  1. 

(119)  Sir  J.  Sav€Lge*8  case^ 

2  Leo.  109.  S.  C.  cited  in  Beale 
&  Ldngley,  ib.  208.  Gilb.  Ten. 
326.    Fisher,  43. 

(120)  SeeClemenisy.Scuda* 
morey  ante,  p.  33. 
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fight  accrued  after  the  marriage,  ho^  could  it  be 
said  that  the  husband  married  a  copyholder?: 
Aiid  it  is  t6  h^  recollected,  that  all  customs  of 
such  a  nature  are  to  be  construed  strictly. 

lufluencJed  by  that  rule,  I  apprehend,  that 
where  the  custom  of  the  mahor  allows  of  cur- 
tesy, oiily  oh  the  wife's  dying  seised,  the  dying 
seised  is  ^ssi^ntial,  iti  analogy  to  the  case  of 
doWef ;  but  a  special  custom  of  that  nature  would 
not  dperiate  unf^tvotirably  to  the  husband,  as  it  is  , 
equally  out  of  the  wife's  power  to.  make  any 
dispositioh  of  her  copyhold  as  of  her  freehold 
property,  without  the  confcurreiice  of  her  hus- 
band (121). 

Mi.  WatkiriS  seems  to  have  thought,  that 
where  the  custotti  does  not  expressly  require, 
thslt  there  should  be  issue,  the  having  issue  is 
not  essetitial  to  give  the  husband  a  title  (122); 
but  I  should  apprehend,  that,  When  curtesy  is 
allowed,  if  the  custom  is  sileht  with  respect  to 
there  being  issue,  the  rule  of  the  common  law 
would  prevail. 

But,  where  curtesy  is  allowed  by  the  custom 
of  the  manor,  there  is  the  same  distinction  be- 
tween curtesy  and  freebench,  in  favour  of  the 
husbaiid,  as  between  curtesy  and  dower  at  com- 
mon law ;    therefore,   eveii  of  a  trust  of  copy- 

(121)  A  custom  for  her  to  And  see  1  vol.  ib.  273-4,  cites 
do  so  would  be  bad,  ante,  p.  29.     Rob.  Gav.  b.  1.  e.  1.  p.  136, 

(122)  2  vol.   on   Cop.    93.      150. 
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holds,  the  husband  may  be  tenant  by  the  cur- 
tesy (123). 

Though  the  law,  as  to  freehold  lands,  vests 
the  estate  by  curtesy  in  the  husband,  without 
assignment,  and  even  without  entry,  if  the  wife 
is  already  in  possession,  and  prevents  the  heir 
from  entering  and  acquiring  seisin  (124),  yet,  I 
apprehend,  if  the  husband  takes  only  a  portion 
of  the  wife's  copyhold  land,  so  that  his  interest 
cannot  be  considered  as  a  continuation  of  her 
estate,  an  assignment  and  entry  are  equally  as 
necessary  as  in  the  case  of  freebench(125). 

Where  the  title  of  the  wife  is  complete  against 
all  persons  but  the  lord  in  respect  of  his  fine,  as 
where  she  takes  by  descent,  the  non-admittance 
of  the  wife  will  not  affect  the  husband's  right  to 
the  customary  curtesy  (126):  and  it  is  observable, 
that  in  Doe  &  Brightwen^  the  only  evidence  on 
the  rolls,  of  the  husband's  right  to  curtesy,  was 
three  instances  of  the  admission  of  husbands, 
whose  wives  had  been  previously  admitted. 


(123)  2Bl.Com.3Sr.  Sweet-  (126)  Doe  AMUner  v. Bright- 
apple  V.  Bindon,  2  Vera.  536.  toen,  10  East^  583. ;  and  see 
€unnmgha»ny.Moody,iVes,l76,  Ever  h  AiUm,  or  Ewer  &  A$t* 
2  Watk.  on  Cop.  SO^  95.  mcke,  ante^  (n.  118).  6  Via. 

(124)  Watk.  on  Desc.  103.  Cop.  (H.  e.)  pi.  2.  Calth.  Read* 

(125)  Post,  tit. 'Admittance.  69. 
(Baron  and  Feme.)* 
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OF  PARTICULAR  STATUTES 

affecting^  and  not  dffectingy  Copyholds. 

Before  we  quit  the  subject  of  the  peculiar 
properties  of  copyhold  tenure,  contrasted  with 
the  incidental  qualities  of  frank  or  freehold  te- 
nure, it  appears  to  me  desirable  to  consider  of 
the  applicability  of  particular  statutes  to  copy- 
hold lands,  when  not  expressly  named  in  them : 
and  in  which  we  are  essentially  aided  by  the 
following  exposition  of  Lord  Coke:  viz.  that 
when  an  act  of  parliament  altereth  the  service, 
tenure  or  interest  of  the  land,  or  otiier  thing  in 
prejudice  of  the  lord  or  tenants  of  the  manor, 
there  the  general  words  of  such  act,  extend  not 
to  copyholds  (127):  but,  when  an  act  is  generally 
made  for  the  good  of  the  commonwealth,  and  no 
prejudice  may  accrue  by  reason  of  the  alteration 
of  any  interest,  service,  tenure,  or  custom  of  the 
manor,  there,  usually,  copyholds  are  within  the 
general  purview  of  such  acts  (128). 


(127)  It  was  on  this  prin- 
ciple that  copyholds  were  held 
not  to  he  withm  the  act  12  Car.  2. 
of  Regicides.  See  Duke  of 
York  V.  Marsham,  Hard.  432. 
Lord  €omwaUi8*s  case,  2  Vent. 
38.  et  vide  1  Show.  287.  Carth. 
205. 

(128)  Co.Cop.8.5d.Tr.l22. 

VOL.   I. 


Heydon'h  c^,  3  Go.  8,  9. 
Moore,  128.  Say.  66-7.  Aoto- 
den  V.  Malster,  Cro.  Car.  42. 
Glover  v.  Cope,  Carth.  205. 
S.  C.  3  Lev.  32r.  S.C.  4Mod. 
83,84-5.  S.C.  Holt,  159.  S.C, 
Skin.  296,  305.  S.  C.  1  Salk. 
185.  Doe  d.  Watson  v*  RouU 
Wge,Cowp.710.1Bac.Ab.711 
H 
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Conformable  to  this  rule,  copyholds  are  held. 


■»■  ■  * 


To  be  within 


The  statute  of  Merton,  20  Hen.  3.  c.  1.  giving 
damages  on  a  recovery  in  a  writ  of  dower  (129). 

The  3d  and  4th  chapters  of  West.  2.  13  Ed.  1. 
giving  a  cui  in  vita  upon  a.  discontinuance  by  the 
baron,  a  receit  upon  the  baron's  refusal  to  defend 
the  wife's  title,  and  a  qtiod  ei  deforceat  to  particular 
tenants :  and  also  the  32  Hen.  8.  c.  28.  giving  an 
entry  in  lieu  of  a  cui  in  vita  (130). 

The  4th  Hen.  7.  c.  24.  making  fines  a  bar  on 
five  years  non-claim,  but  this  is  only  where  a  fine 
is  levied  by  a  disseisor,  or  by  the  feoffee  of  a  copy- 
holder, as  a  fine  by  a  copyholder  is  void  (131). 


(129)  Shaw  &  Thompson, 
4  Co.  so.  b.  S.  C.  Cro.  Eliz. 
426.  S.  C.  Mo.  410.  1  RoIL 
Abr.  600.  Co.  Cop.  s.  66.  Tr. 
126.;  and  see  1  Inst.  s.  36. 
2  Inst.  80.  Cro.  Car.  43.  in 
Rowden  &  Malster,  Ante,  tide 
Free^)ench. 

(130)  Heydon's  case^  ante 
p.  97.  Co,  Cop.  s.  65.  Tr.  126. 
Aowden  &  Malster,  sup.  Ros^ 
welVs  case,  Dy.  264.  a.  Sav. 
67.     GUb.  Ten.  109.    2   vol. 


Watk.  on  Cop.  36.  199^  190. 
Sed  qttare^  as  to  the  38  H.  8. 
c.  28.  and  see  reference  (156) 
of  this  chap,  and  Kitch.  173. 

(131)  Fermor's  c^se.  3  Co. 
77.*.  SaffyrCs  case,  5  Co.  123.  b. 
Margt,  Podger's  case,  9  Co. 
105.  a.  Co.  Cop.  s.  55.  Tr.  126. 
Howlet  V.  Carpenter,  3  Keb. 
775.  S.C.  1  Vent.  311.  Saliard 
&  EveraVs  case,  1  Leo.  99. 
Archhold  v.  Cook,  Noy,  23. 
cites  Mt/i*  V.  Bradley,  T.  2  Jac. 
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Hie  32  Hen.  8.  c.  2.  21  Jac  J.  c.  1^.  of  limita- 
tions of  actions,  &c.  (132). 

lb.  c.  9.  against  maintenance,  champerty  and 
buying  of  titles  (133). 

lb.  c.  34.  giving  grantees  of  reversaons  a  right  of 
entry,  and  of  action,  against  lessees  (134). 


C.  B.    d  Inst.  616.    Freeman 
T.  Bafne»,    1  Sid.  458.    P>re- 
ston    on  Conv.     1  Vol.  9I60, 
301.    2  Sanders  on  Uses  and 
Trasts^ir.  Shep.T0!idi8t.81«2. 
tfVin«Cop.(0^)pLl3A4.  Due 
d.  Tarrant  et  of.  v.  JMUer  et  ol. 
aT.ILl73.paBt^tii:'Forfeitoie.* 
(139)   6  Bd.  ef,    Bn>.  la- 
wStBtisaOB,  pi.  9.    Kiteli^.  167* 
JLs^NYi    V.     Camard,    3    Ch. 
Cb.  151.    S.  C.     I  Vem.  193. 
Mifd^U  &  ^idanmoK,  Stl^t&eM^ 
lOG;   Com.  ]>%7temps^^  (€lr.  1.) 
«lii9sr  &  C^  utitep;  97.  '{but 
acjg  moicpBrttailiBfiy  the  report 
hitLeir.  a&d  4  Mbd.)  ^^Aooiac 
l^bn^uon^  Mo.  411r,   Hegdon^s 
ctte,Ib.l)2&  2  WaO:.  oii>  Cop; 
ST-  Fost^  dt. '  Bjsetmenf  aad 
'GuBtoolaiy  Fteats.'  Ba»lhe4 
s.of  32H.  8.c.2.as  toAxiamry 
fitf  rent^  snit^  dr  service^  dtoes 
nat  ettead  to  csfSfial  serviekss; 
aififimage^Feolt^,  and  Keriot; 
dflteit  it  odtettd  tit  Reiidbi 


Bevits  tsM,  4  Co.  10.  b.  11.  t. 
2  Inst.  9S. 

(133)  Co.  Litt.  369.  b.  Kite 
&  QuemUm'g  base,  4  Co.  26.  ft. 
Co.  Cc^.  s.  55.  Tr.  136.  Glmmr 
&  Cope,  sup. )  (but  see  bk>i« 
particQkrly  the  report  inSLev". 
a&d  4  Mod.)  Rcwdem  &  Mai- 
iter,  Cro.  Cur.  48. 

(134)  Glover  v.  Cope,  sup. 
Baker  v.  Berirford,  1  Keh.  39f . 
IFe^fr  V.  jRnsseU,  3  T.  R.  398>, 
401 :  but  this  was  faaaeAy 
doubted,  vide  Co.  Cop;  s:  54. 
Tr.  125.  Piatt  v.  Plommer, 
Cro.  Car.  24.  .8^2  v.  Bf osier, 
Cro.  Jac«S05.  S.C.  (Brader^. 
Beale.)  Ydv.  2e2.  9.  Cv 
1  Byownl.  &  Goldsb^  149^. 
StoiTiiiertoit  V.  MUler,  HoK 
li^7-d.  Lex  Ciist»  253i ;  and  k 
is  to  be  observe,  that  o^eilbe^ 
fore  the  stM.  of  4  Atin.  e.  I6i 
it  was  held,  that  Sfi  attc^mactiC 
to-  the  sun^ndereerof  a  rWMion 
of  et>pB^Dld»  was  n^nfiomwy, 
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The  27  Eliz.  c.  4.  of  fraudulent  convey- 
ances (135). 

^« 

The  1  Jac.  c.  15.  >21  Jac.  c.  19.  of  bankrapts, 
and  this  by  construction,  copyholds  being  ex- 
pressly mentioned  in  13  Eliz.  c.  7.  (136). 

The  12  Car.  2.  c.  24.  s.  8.  enabling  the  father  to 
appoint  a  guardian  to  his  children,  if  the  custom 
does  not  give  the  wardship  to  the  lord ;  contra^  if 
it  does :  this,  at  least,  is  the  distinction  made  by 
Mr.  Watkins,  and,  as  I  submit,  upon  very  just 
principles  (137). 


the  surrender  and  admittance 
being  in  the  nature  of  an  attorn- 
ment, or  at  least  supplying  the 
want  of  it,  mAe  Black  v.  Mole,  Sir 
T.  Raym.  18.  S.  C.  1  Lev.  40. 
S.  C.  1  Keb.  93.  Swinnerton  v. 
Miller,  sup.  1  Leo.  ^97-  ca.  408. 
3  Leo.  197.  ca.  247.  4  Leo. 
230-  ca.  352. 

(135)  Glover  &  Cope,  ante 
(but  see  particularly  the  report 
in  3  Lev.)  Doe  d.  Watson  v, 
Routledge,  Cowp.  709.  S.  C. 
cited  in  Dougl.  716,  (n.  1.) 
and  in  Roberts*  Fraud.  Conv. 
447. ;  and  see  2  Watk.  on  Cop. 
191.  Sed  .  qiusre,  and  see 
Bull,  N.  P.  108.  Rob.  Fraud 
Conv.  447.  n.  (b).  Atherl. 
Marr.  Sett.  206. 

(136)  Crisp  V.  Pratt,  Cro. 
Car.  550.  S.C.   Mar.  34.  S.C. 


W.  Jones,  437.  1  Roll.  Abr. 
523.  pi.  5.  Gilb.  Ten.  182. 
6  Vin.  Cop.  (O.  d.)  pi.  35-6. 
Parker  &  Bleeke,  Cro.  Car. 
668.  S.  C.  W.Jones,  451. 

It  is  to  be  recollected,  that 
no  time  is  limited  by  the  act  of 
13  Eliz.  c.  7.  for  the  inrolment 
of  the  bargain  and  sale  of  the 
commissioners,  but  that  the  act 
of  21  Jac.  c.  19.  authorising  the 
conmiissioners  to  convey  the 
intailed  estates  of  a  bankrupt, 
requires  that  the  bargain  and 
sale  should  be  inroUed  within 
six  lunar  months.  See  extracts 
from  these  statutes  in  the  Ap- 
pendix. 

(137)  2  Watk.  on  Cop.  104, 
195.  Hutt.  17.  But  see  3  SaUc. 
177.  Clench  v.  Cudnwr^,  Lutw. 
1190.   S.C.   3  Lev.  395,  and 
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The  7  Anne,  c.  19.  authorising  infant  trustees 
to  convey  (138). 

The  4  Greo.  2.  c.  10.  authorising  trustees  being 
ideot,  lunatic,  or  non  compos  mentis,  or  their  com- 
mittees, to  convey  (139). 


The  4th  Geo.  2.  c.  28. 
arrear(140). 

see  1  Lord  Raym.  132-3^  in 
Wade  v.  Baker  &  Cole.  Egle- 
tm*s  case,  2  RolL  Abr.  40. 
Gaide^  P.  The  King  v.  the  In- 
habitants of  WUhy,  2  Mau.  & 
Sel.  508.  Vide  also  Co.  Cop. 
8.  23.  Tr.  20. 

(138)  Doe  9i.  Morgan,  7T.^. 
104.  and  see  Nayler  &  Strode, 
2  Ch.  Rep.  392.    See  also  ex 
jiarte  Anderson,  5  Ves.  Jitn.240. 
in  which  an  in&nt  trustee  was 
ordered  to  convey  an'  estate  in 
Calcutta ',  and  several  cases  dted^ 
ib.  242^  where  the  Court  had  or- 
dered infiuits  to  convey  estates 
in  the  Colonies^  the  act  being 
general.  And^  as  the  lord  would 
recdve  a  fine  on  the  change  of 
tenantcy,  there  is  much  weight 
in  the  argument^  that  copyholds 
are  within  this  act.    But  I  ap- 
prehend that  an  in^t  heir  or 
devisee^  where  a  copyhold  estate 
is  decreed  to  be  sold  for  pay- 
ment of  debts^  is  not  a  trustee 
within  the  above  statute,  which 
only   extends    to  those   cases 


s.  5.  of  distress  for  rent 


where  the  in&nt  is  a  dry  trustee, 
and  not  to  cases  where  there  is 
a  trust  to  be  executed.  See 
Blatch  &  Agms  v.  Wilder  and 
others,  1  Atk.  420.  Vide  also 
Dickens,  Ch.  Ca.  400  in  i2igg«  v. 
Sykes  ;  Ib.  392  in  Chandler  v. 
Beard.  2  Cox.  Ch.  Ca.  221  in 
Attorney  General  v.  Pomfret, 
Ib.  422.  17  Ves.  383.  Yet  see 
ex  parte  Knight,  Lady  Teyn- 
ham  v.  Head,  1799,  Chan,  dted 
by  Mr.  Sugden,  5th  Ed.  Vend. 
&  Purch.  175,  n. 

In  exparte  Johnson,  3  Atk.  559. 
Lord  Hardwicke  made  an  order, 
that  an  in&nt  tiHistee,  tenant  in 
tail,  should  convey  by  a  com- 
mon recovery.  And  in  ex  parte 
Maire,  Ib.  479,  a  feme  covert, 
the  in^t  heir  of  a  mortgagee, 
was  directed  to  convey  by  fine. 
And  see  Anon.  Comy.  615. 

(139)  1  Watk.  on  Cop.  63. 

(140)  2Watk.  on  Cop.  181-2, 
191-3  and  see  n.  150.  to  Watk. 
Gfib.  Ten,  p.  468.  Fisher,  138.  . 
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Hie  9  Geo.  2.  c.  36.  commonly  (though  impro- 
perly) called  the  statute  of  mortmain  (141). 

The  11  Geo.  2.  c.  19.  s.  16.  authorising  the  exe- 
cutors of  a  tenant  for  life  to  recover  a  proportion 
of  the  rent  from  an  under  tenant,  whose  estate 
determines  on  the  death  of  such  tenant  for 
life  (142). 

The  8th  aec.  of  17  G.  3.  c.  26«  (for  registering 
the  grants  of  life  annuities,)  mentioning  certain 
eases  to  which  the  act  should  not  extend  (143). 


Not  to  be  within 


The  20  Hen.  3.  c.  10.  of  Mertauj  authorising 
suit  by  attorney  (144). 


(141)  Mtomfi^  Geafiral.  v. 
Lord  Weymouth^  AlpAl-  ^*  At- 
ncM  V,  ^ka,fmm,  l  Vea.  108. 

ierim^  3  Bam.  &  A14.  149. 
S  W^ttk.  on  Cpp.  19^.  Post,  tit. 

(148)  4  tepaot  in  t^  who 
diep  witM^  v^Bm^t  bemg  Ui  law 
considerej}  a^a  tenant  for  life 
only,  or  mt  l«3t.  aft  liaidngoqlgr 
an  ei^e  /or  ^j/fe^    (i|nd  the 

pi^a»tUe  of  tb^  lid  fi^if^aks  qf 

peigaoos  bftviqg  estates  for  life}j^ 
is  within  this  statute.    Paget  v. 


Gee,  Amb.  19a  S*  C.  9  Mod. 
482.  [5thEd.}  S.  C,  1  Bum^  J. 
633.  So  also  is  a  rector,  8  Ves. 
30B. 

(143)  See  53  6.  3.  c.  141. 
ifiiuch  repeals  the  act  of  17  G.3L 
b«t  so  OS  not  to  ajQecA  annuities 
previoQsly  granted:  the  10th 
sect,  of  53  G.3.  (by  which  cer- 
tain cases  are  encqited  ont  of 
the  provisions  of  the  act,)  ex- 
pressly mentions  copyholds. 

(144)  Sir  JalmBraunche** 
case^,  I  Leo.  104.  9  last.  100. 
2  ToL  Watlu  on  Cop,  106^  189> 
192. 
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Nor  the  62  Hen.  3.  c.  9.  of  Marlborough,  giv- 
ing contribution  for  suit  (145.) 

Nor  6  Ed.  1.  c.  12.  of  Gloucester ,  as  to  foreign 
warranty  (146). 

Nor  the  Stat,  of  Acton  BumeU  de  Mereatoribus. 
11  Ed,  1.  (147). 

Nor  the  13  Ed.  1.  c.  1.  West.  2.  de  donis(14S). 

Nor  the  13  Ed.  1.  c.  18.  of  e^^Y(149). 

Nor  the  17  Ed.  2.  c.  9.  wardship  of  ideots  (150). 

Nor  the  16  R.  2.    c.  5.   as    to    the   Pope's 
bulls  (151). 

Nor  the  11  Hen.  7.  c.  20.  alienation  by  wife  of 
estate  in.  dower,  &c.  (152). 


(145)  SeeSInst.lir.F.N.B. 
162.  2Watk.onCop.l79,192. 

(146)  2  Inst.  324. 

(147)  Heydan's  case.  Mo. 
128.   Sav.67. 

(148)  Ante^tit.'EstatesTail.' 

(149)  Heydon*8  case^  sup. 
Co.  Cop.  8.  53.  Tr.  123.  Cro. 
Car.  44.  ante^  p.  60. 

(150)  Co.  Cop.  8.  55.  Tr. 
125.  Supp.  s.  21.  Gilb.  Ten. 
186,  223.  i  and  see  Beverley's 


case,  4  Co.  126.  Tourson's 
case,  8  Co.  170.  ante,  p.  62. 

151.  Co.  Cop.  8. 53.  Tr.  123. 
Gilb.  Ten.  186.  2  Watk.  on 
Cop.  193.   5  East,  524. 

(152)  Glover  &  Cope,  ante 
p.  97*9  (and  see  particularly  the 
report  in  4  Mod.)  Harrington 
V.  Smith,  2  Sid.  41,  73.  But 
where  the  freehold  had  been 
conveyed  to  the  husband  and 
wife,  joint  copyholders  in  fee. 
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Nor  29  Eliz.  c.  6.  of  recusancy  (161). 

Nor  31  Eliz.  c.  7.  of  cottages  (162). 

Nor  21  Jac.  c.  16.  of  limitations,  so  as  to  bar 
an  action  for  a  fine  (163). 

Nor  12  Car.  2.  c.  24.  s.  8.  authorising  a  father 
to  appoint  a  guardian  to  his  children  (164). 

Nor  the  29  Car.  2.  c.  3.  s.  12.  14  Geo.  2.  c.  20. 
s.  9.  of  occupancy  (165). 


(161)  Salherd  v.  Evered, 
Owen,  37 -J  but  see  S.  C. 
{iiiblledSaUardy.Everat,)  iLeo. 
9lf.  where  it  is  reported  difler- 
ently^  and  as  if  the  Judges  were 
of  opinion  that  copyholds  were 
withm  the  equity  of  the  stal. 

N.  B.  By  35  Eliz.  c.  $.  s.  5. 
it  i^ras  expressly  provided^  that 
if  any  person  havmg  lands  of 
copyhold  or  customary  tenure^ 
and  being  convicted  of  recu- 
sancy^ repaired  not  home  to  his 
or  her  usual  place  of  abode^  not 
removing  from  thence  above 
five  miles  distant^  then  the  per- 
son so  offending  should  for- 
feit such  copyhold  or  customary 
land^  for  the  life  of  the  offender, 
(if  his  or  her  estate  so  long 
continued,)  to  the  lord  of  whom 
it  Was  holden,  unless  such  lord 
was  a  recusant  convict,  or  seised 


or  possessed  in  trust  for  such 
recusant  copyhold  or  customary 
tenant^  and  in  that  case  the  for- 
feiture to  be  to  the  Queen. 

(162)  Broc/fV.B«ir,lBulflt. 
50. 3  and  see  Smith*8  case,  W. 
Jones,  272.  [N.  B.  This  act 
was  passed  to  prevent  lords  of 
great  wastes  from  converting 
the  whole  to  building  purposes, 
to  the  prejudice  of  agriculture.] 

(163)  Gilb.Ten.  178.  Hodg- 
son V.  Harris,  1  Lev.  273.  S.  C. 
2  Bleb.  536.  2  vol.  Watk.  on 
Cop.  195.  1vol.  ib.  321.  5  East, 
5^4. 

(164)  GiB).  Ten.  (n.  172.) 
p.  476-7.  Sed  vide  the  autho- 
rities in  n.  137j  of  this  chapter. 

(165)  Smartle  V.  PenhaUow, 
Zouche  d.  Forse  v.  Forse,  ante, 
p.  61-2.5  and  see  Amb.  162  in 
Withers  v.  Withers. 
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CHAP,  III. 

Of  the  Qualifications  of  the  Lard  of  the  Manor ^ 

his  Grants,  ^c. 


The  law  does  not  regard  either  the  quality  of 
his  person^  or  the  quantity  of  his  estate;  for 
although  he  is  not  sui  juris,  or  is  seised  of  a 
limited  interest  only,  yet  may  he  make  a  yolun- 
tary  grant  in  fee,  or  for  snch  estate  as  is  autho- 
rised by  the  custom  of  the  manor,  which  grant 
would  be  good,  although  the  interest  granted 
should  continue  longer  than  that  of  the  lord ;  for 
instance,  the  infancy,  ideotcy,  or  lunacy  oi  the 
lord  of  the  manor, — or  his  being  an  outlaw  (l), 
an  excommunicate,  a  feoffee  on  condition,  guar- 
dian in  socage,  tenant  in  tail,  for  life^  or  for  years, 
or  even  at  will,  tenant  by  the  curtesy,  by  statute, 
or  by  elegit  (2) ;  or  his  being  a  bishop  or  other 


(1)  Even  if  the  outlawry  is  for 
felony  or  murder^  and  the  grant 
be  made  between  ilie  awarding 
of  the  egdgenty  and  the  period  of 
attainder,  Co.  Cop.  s.  34.  Tr.71. 

(2)  CoLLitt.58.b.  Co.  Cop. 
8.  34.  Reeoe  v.  Martin  & 
Cooper,  Noyi  41.  DeUwel  v. 
Clare,  lb.  S5.  Shoplayue  v. 
iloyd/er^  Cro.Jac.55,9S.  S.C^ 


Owen^  115.  S.C.  Godb.  143^ 
S.  C.  4  Leo.  838.  1  Lord 
Raym.131.  liorti  ^aiTw'f  case^ 
Noy>  106^  NedU  t.  Jaeksm, 
4  Co.  26-7.  S.C.  Cro.  £]». 
394.  Clarke  r,  Pemufather, 
4  Co.  23.  b.  11  Co.  18.  a^ 
Kitch.  166-r.  6Vin.  Cop.  (G.) 
Com.  Dig.  Cop.  (C^  3.)  2R(^. 
Abr.  41.  pi.  3.    2  P.W.  122. 
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ecclesiastic  seised  in  right  of  his  bishopric  or 
church  (3),  will  not  disable  him  from  making  a 
voluntary  grant ;  and  in  the  latter  case  the  grant 
would  be  good  even  against  the  king,  on  the 
vacancy  of  the  see.  So  a  grant  by  a  dowress  (4), 
or  by  the  husband  seised  in  right  of  his  wife  (5), 
is  equally  good  to  bind  the  inheritance  or  other 
estate  authorised  by  the  custom ;  but  in  the 
latter  instance,  the  wife's  joining  is  essential  (6). 

In  Blewifs  case  (7)  it  was  held,  that  the  com- 
mittees of  a  lunatic  could  not  grant  a  copyhold. 


Gilb.  Ten.  189.;  but  it  has 
been  doubted  whether  a  mere 
tenant  at  will  of  a  manor  could 
hold  a  court  and  grant  copy- 
holds. Post^  tit.  '  What  things 
are  demiseable  by  copy.*  And 
see  Br.  tenant  by  copy,  pi.  9!T» 

[Note.  If  a  feme  guardian  in 
socage  takes  husband,  yet  the 
feme  continues  guardian.  0«- 
hwne  V.  Carden  &  Joye,  How. 
Com.  293.  b.  4  Vin.  Abr.  Ba- 
rm &  Feme,  (E.)  pl.4.  lb.  (F.) 
pi.  3.  But  a  guardian  in  socage 
has  an  interest  joined  with  a 
trust.  See  14  Vin.  Ab.  Gtmrdian 
&  Ward,  (Q.)  pi.  10.  marg.  and 
yet  the  husband  shall  not  be 
guardian  after  her  death.  Willis 
V.  Whitewood,  Ow.  45.] 

(3)  4  Co.  21.  b.  in  BrmorCs 
ease,  cites  4  H.  6. 11.  21  H.6. 


37.  lb.  23.  b.  in  Clarke  v.  Pen- 
nifather,  1  Watk.  on  Cop.  2^. 
cites  15  H.  7.  pi.  13.  fol.  10.  a. 
Gilb.  Ten.  197.  But  see  Long 
V.  Baker,  1  RoU.  Rep.  202. 

(4)  Godb.  135.  pi.  156. 
Bragg's  case,  in  which  it  was 
held,  that  the  widow  suing  for 
her  dower,  per  nomen  100  mes- 
suages, &c.  had  no  manor,  and 
could  not  grant.  And  see 
Goldsb.  37.  pi.  11. 

(5)  4  Co.  23.  b.  8  Co.  63.  b. 

(6)  Shoplane  v.  Roydler, 
Cro.  Jac.  99.  Co.  Cop.  s.  34. 
Tr.  68.  For  the  manner  of 
holding  a  court,  and  of  pro- 
ceeding for  the  recovery  of  he- 
riots,  when  the  husband  is 
seised  in  right  of  his  wife,  vide 
1  Vol.  Ca.  &  Op.  216. 

(7)  Ley,  47-8,  and  see  6  Vin. 
Cop.  (G)  pi.  15. 
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as  they  had  no  estate,  but  that  the  lunatic,  by 
his  steward,  (who  was  appointed  by  him  by  deed, 
before  he  became  lunatic,)  might  grant  according 
to  the  custom  of  the  manor ;  and  although  it  was 
in  that  case  ordered,  that  the  steward  should  not 
grant  without  the  privity  of  the  committees,  and 
the  sanction  of  the  court,  yet  it  would  seem  that 
such  grants  would  be  good  in  law. 

The  above  rules  apply  as  well  to  such  estates 
as  are  surrendered  by  the  copyholder,  through 
the  medium  of  the  lord,  as  also  to  any  copyholds 
which  may  escheat :  and  though  by  relation  the 
manor  is  forfeited  from  a  period  prior  to  the 
grant,  yet  the  grant  vdll  not  be  impeachable ;  as 
if  the  lord  commit  treason  or  felony,  and  after- 
wards, and  before  he  is  attainted,  grants  a  copy- 
hold estate  held  of  the  manor,  such  grant  shall 
stand  good  (8). 

So  also  if  a  manor  be  granted  to  A.  on  condi- 
tion,  and  A.  before,  or  even  after,  the  condition 
broken,  but  previous  to  entry  for  breach  of  the 
condition,  grants  out  copyholds,  such  copies  will 
be  good  (9). 


(S)  Co.  Cop,  fi.34.  Tr.70-1. 
1  Watk.  on  Cop.  27-8. 

(9)  Emrl  of  ArundeVi  case^ 
Dj.342.  b.  S.  C.  Jenk.  Rep. 
242.  ca.  26.  S.  C.  BendL  & 
DbL  290.  S.  C.  4  Co.  24.  a. 
Co.  Cop.  s.  34.  Tr.  70,  74-5. 
but  if  the  manor  be  leased  on 
condition^  for  a  term  of  years 


oafy,  it  should  seem  that  a 
grant  of  copyholds  after  breadi 
of  the  condition,  would  not  be 
good.  Co.  Cop.  8.  34.  Tr.  74. 

Andagrant  by  the  feoffee  of 
an  infent,  could  not  be  defeated 
by  the  subsequent  entry  of  the 
in&nt.  Co.  Cop.  s.  34.  Tr.  75. 
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And  again,  if  a  man  marries  a  feme  seigniaress 
under  the  age  of  consent,  and  afterwards  she 
does  disagree,  though  the  marriage  be  void  ab 
initioy  yet  copyholds  granted  before  disagreement 
are  good  (10). 

In  Smith  v.  Reynard  (11)^  it  was  said,  that 
when  copyholds  escheat  or  are  forfeited  to  the 
lord,  he  may  regrant  by  copy,  rendering  a  greater 
rent ;  but  this  does  not  seem  to  be  the  law ;  nei- 
ther can  the  lord  diminish  the  ancient  rent  and 
services  (12). 

It  has  been  doubted  whether  the  lord  may 
regrant  out  copyholds  which  come  to  his  hands 
by  escheat  or  forfeiture,  or  by  purchase,  in  sepa- 
rate parcels,  at  apportioned  rents  (13);  but  I  am 


(10)  Co.  Cop.  8.  34.  Tr.  TO, 

71. 

(11)  9  BoL  Rep.  286 ;  and 
see  Kitch.  167. 

(12)  Harris  v.  Jay,  4  Co. 
30.  a.  S.  C.  Cro.  Eliz.  699, 
TOa  Clarke  ▼.  Pennyfather, 
4  Co.  23.  b.  Paston  v.  Manne, 
Het.  6.  and  see  Gilb.  Ten.  198. 
9  B&.  a>m.  370.  ['^If  the 
lord  Hill  iii  reseirviiig  verum  et 
antiquum  redditUm,  as  if  he  re« 
servetiii  lOs;  vAi&e  the  usuat 
rent  customabty  t'eserved  is 
20i'.,  t^  ma^  be'  &  mettis^  to 
a^oid  die  eiitoMmce,  And*  the 
law  is  very- strict  in  thiis  point 
of  reservation  5  for  though  the 


ancient  accustomable  rent^  be 
reserved  according  to  tiie  quaa^* 
tity,  yet  if  the  quality  of  the 
rent  be  altered,  the  heir  may 
avoid  this  grant.  For  if  the 
ancient  rent  from  time  to  tikne 
hath  been  20s.  in  gold,  amid  flio 
lord  reserveth  it  in  sflver,  this 
variance  of  the  quality  of  the 
rent  is  in  force  to  destroy  the 
grant :  So  if  the  ancienlr.  rotif 
hadk  been  aocostomablypaidat 
four  feasts  in.  the  year,  and  tte 
lord  reserveth  it  at  t#o  feasttt^"^ 
Co.  C6p»  s.  41.  Tr.  90)  9if.I 
AndseeKiteh.  1^67. 

(13)  Cb.Gap,  m  41.  Tp.  91. 
where  he  says ''  So>  if  two  copy- 
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a{^eheiisiye  that  this  disability,  can  only  apply 
to  a  lord  hayi^g  a  limited  interest  in  the  manor, 
in  analogy  to  cases  of  reservation  of  rent  in  leases 
by  ecclesiastical  bodies,  and  tenants  in  tail ;  and 
even  ap  to  a  lord  pro  tempore^  his  regrant  at  an 
apportioned  rent,  would  be  binding  on  him,  I 
conceive,  and  avoidable  only,  if  at  all,  by  the 
^remainder  man(14):  When  the  lord  is  st^sed  in 
fee,  it  should  seem  that  he  is  as  capable  of  ap- 
portioning the  rent  on  a  re-grant  of  copyholds,,  as 
in  the  case  of  freehold  lands  held  by  an  ancient 
quit  rent,  the  effect  of  such  apportionment  beis^ 
a  release  and  extinguishipent  of  the  residue  of 
the  rent,  as  to  the  particuliir  lands  re-granted(15); 
and  this  conclusion  is  favoured  by  the  rule,  that 
coparceners,  because  they  take  by  act  of  law, 
may  regrant  copyholds  that  escheat,  at  an  ap* 
portioned  rent  (16);  aad  by  the  settled  doctrine 


holds  escheat  to  the  lord,  the 
one  of  which  hath  been  usually 
demise^  for  SOs.  rent,  the  other 
for  10b.  rent,  9fid  he  grantetfa 
them  both  by  one  copy  for  one 
rent  of  30s. ;  this  is  not  good : 
And  so  if  a  copyhold  of  3  acres 
esfdieats,  inliich  hath  erer  been^. 
granted  for  3s.  teat,  and  the 
lord  granteth  one  acre,  and  re- 
aenreth  pro  rtsta  one  shilling 
r^t,  varus  et  anHqaw  redditus 
18  not  reserved.  But  if  a  co^- 
hold  of  six  acres,  which  halii 
ev^r  been  demised  for  6s«  rent. 


escheated  to  2  copartners,  and 
one  granteth  3  acres,  reserving 
38.  pro  rata,  this  is  a  perfect 
reserving,*'  And  see  Itord 
Mountjoy'M  case,  5  Co.  3.  b. 
2  Bla.  Com.  37a  1  Watk.  on 
Cop.  282. 

(14)  Gilb.  Tea.  200. 

(15)  See  Kitoh.  170.  who 
says  that  a  rent  of  a  copyholder 
may  be  apportioned  as  well  as 

« 

another  rent  Doe  &  Huntings 
ton,  4  East,  271^  289. 

(16)  Sup.  (n.  13.)  And  see 
5  Co.  5.  a  ac  b. 
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that  a  rent  service  shall  not  be  extinct  by  the 
lord's  purchase  of  part  of  the  tenancy,  but  shall 
be  apportioned  (17). 

If  lands  grantable  in  fee  escheat,  the  lor4  may 
grant  them  out  again  by  copy  for  life  only,  and 
may  regrant  them  after  the  death  of  the  copy- 
holder for  life ;  or  he  may  grant  the  reversion,  by 
copy,  to  another  (18). 

It  has  been  said,  that  a  lord  who  has  a  limited 
interest  in  the  manor,  cannot  grant  a  copyhold 
in  reversion  vrithout  a  special  custom  (19) ;  this 
dictum  is  controverted  by  Mr.  Watkins,  who,  ne- 
vertheless, thinks  a  custom  to  restrain  a  tenant 
for  life  or  years  from  so  granting,  might  be 
good  (20),  of  which,  I  apprehend,  there  can  be 
no  doubt;  but,  even  when  there  is  no  such 
custom,  I  agree  with  Mr. Watkins,  that  the  tenant 
of  a  limited  interest  in  a  manor,  where  the  copy- 
holds are  held  in  fee,  may  grant  in  reversion, 
and  that  such  grant  will  be  good  although  it 
does  not  fall  into  possession  before  the  determi- 
nation of  the  interest  of  the  grantor;  for  it  is 
only  a  grant  of  a  portion  of  a  greater  interest, 


(17)  Co.  Litt.  s.  222-3. 

(18)  Kempe  &  Carter's  caae, 
1  Leo.  56. 

(19)  March  Rep.  6.  pi.  13^ 
imd  seeGilb.  Ten.  204-5.  Lord 
Oxford's  case.  Mo.  95.  pi.  236. 
Co.  Cop.  s.  34.  Tr.  74.  PUmp- 
ion  V.  Dohynet,  Gouldsb.  102. 


pi.  8.  1  Leo.  158.  3  Leo.  226. 
pL  303.  Godb.  140.  6  Vin, 
Cop.  P.  3.  pi.  1.  and  mai^. 

(20)  1  voL  on  Cop.  40.  cites 
Gflb.  Ten.  322.  Com.  Dig. 
Cop.  (C.  12.)  Vide  also  Ozrew'f 
case.  Mo.  147.  pL  292.  6  Vin. 
Cop.  6.  pL  9.  &  n.    I>y.34S. 
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which  the  custom  authorises  to  be  granted  by 
the  lord  pro  tempore^  of  whatever  nature  his  e»* 
tate  may  be  (21):  but  ^ee  Gay  v.  jray(22),  in 
which  the  custom  seems  to  have  influenced  the 
court  in  deciding  that  a  dowress  might  grant  for 
lives  in  reversion.  In  that  case  it  was  said,  that 
the  tenant  of  a  particular  estate  cannot  grant  a 
copyhold  by  parcels,  or  demise  part  and  retain 
the  residue ;  and,  therefore,  that  if  a  feme  be 
endowed  of  several  copyhold  tenements,  she 
cannot  grant  part  of  them  bjr  copy  in  possession 
or  reversion. 

It  has  been  said,  that  if  there  be  two  joint 
tenants  of  a  manor,  and  a  copyhold  escheats, 
one  of  them  may  grant  the  entirety  of  this  copy* 
hold,  each  being  seised  per  mie  et  per  tout  (23) ; 
yet  this  power  has  been  doubted  (24). 

But  whatever  estate  the  lord  may  have  in  the 
manor,  he  must  be  Ugitimus  domitms  pro  tempore^ 


(21)  Vide  Shopkme  v.Royd' 
ler,  Cro.  Jac.  99.  2  Roll.  Abr. 
41.  (Q)pl.3.  2  P.  W.  122,  in 
the  case  of  Lard  C«  J.  Eyre  v. 
The  Countess  of  Shaftsbury. 
And  in  Davies  v.  Fortescue, 
Hetl.  54,  it  was  said,  that  if  a 
man  be  seised  of  a  manor 
whereof  there  are  divers  copy- 
holders admittable  for  life  or 
for  years^  and  he  Inawth  the 
manor  to  another  for  term  of 
life,  the  lessor  [lessee]  may 
make  a  demise  by  copy  in  re- 

VOL.  i. 


version  to  commence  after  the 
death  of  the  first  copyholders, 
and  that  is  good  enough,  but 
the  custom  of  some  manors  is 
to  the  contrary,  and  that  is  al- 
lowed. 

(22)  Cro.  Eliz.  661. 

(23)  Co.  Cop.  8.  34.  Tr.  76. 
And  see  1  Watk.  on  Cop.  26. 

(24)  Lancaster    v.    JLuecu, 

1  Leo.  234.  and  see  HurlaiHmU 
case,  cited  Dy .  377>  Qiarg.  pi.  2d. 

2  Bla.  Com.  183. 
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imd  be  seised  in  possession,  or  at  least  must  de- 
me  his  power  from  a  person  who  is  the  lord  pro 
tempore:  therefore  a  grant  of  copyholds,  or  a 
feoffment  of  the  manor,  to  a  stranger,  by  a  dis- 
seisor or  his  heir,  will  not  bind  the  disseisee,  but 
may  be  avoided  by  him  upon  his  recovery  or 
entry  (25).  And  grants  of  copyholds  by  a  tenant 
in  tail  after  discontinuance,  and  by  the  feoffee  of 
a  man  seised  in  right  of  his  wife,  may,  after  the 
death  of  the  grantor,  be  avoided  by  the  heir 
recovering  in  a  formedon  in  the  descender,  and 
by  the  feme  upon  her  entry,  or  recovery  in  a  cm 
in  vita{i6).  And  so,  again,  is  the  law  upon  grants 
made  by  the  heir  after  the  death  of  the  aiK^estor, 
of  lands  whereof  the  widow  is  ^niowed,  which 
may  be  avoided  by  her  (27) ;  and  also  upon  grants 
by  copy  made  by  an  abator  of  intruder  (28) ;  or 
by  a  tenant  at  sufferance  (29),  as  by  a  grantee 
pur  outer  vie  continuing  after  the  death  of  the 
cestui  que  vie,  or  by  the  lessee  for  years  of  a  te- 
nant for  life,  who  dieth,  or  by  the  lessee  for 
years  of  a  manor,  after  breach  of  a  condition 
annexed  to  his  estate,  and  before  entry  of  the 

(25)  Kitch.  167,    Co.  Cop.         (27)  N.  6.  to  Co.  Ldtt.  58.  b. 

•.  34.  Tr.  72-3.  Co.  Litt,  58.  b.  Co.  Cop.  s.  34.  Tr.  71. 
imou  V.  Fraine^  Foph.  71^     .  (98)  Co.  Litt.  58.  b. 

<26)  Chudleigh^s  caae,  I  Co.         (29)  RomkJrtou,2heoA^. 

140.  b.  B-ench'^  case,  4  Co.  31.  S.  C.  Ow.  28.    S.  C.  Mo.  23^. 

Co.  Cop.  ft.  34.  Tr.  73-4.    Co.  S.C.  4  Co.  24.  a.  Co.Cop.  e.  34. 

ldtt.  58.  b.    Kitch.  167, 173.  Tr.  74. 
DiUan  v.  Eraine,  sup. 
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lessor  (30) ;  and  also  upon  grants  made  aft»  an 
alienation  in  mortmain,  and  before  the  lord 
paramount  hath  entered  for  a  forfeiture;  or  by 
a  parson  (a  manor  being  parcel  of  his  glebe), 
made  after  institution  and  before  inductiQU ;  for, 
as  to  the  temporalties,  he  is  not  compleat  parson 
before  induction,  though  it  is  otherwise  as  to  the 
spiritualties  (31). 

And  if  the  lord  of  a  manor  seised  in  fee  sim{)le, 
by  his  will  directs  that  his  executors  shall  grant 
copyhold  estates  according  to  the  custom  of  the 
manor,  for  the  payment  of  his  debts,  &c.  and 
they  make  voluntary  grants  accordingly,  these 
grants  are  good,  although  they  have  no  interest 
whatever  in  the  manor  (32). 

But  the  act  of  admittance  to  a  copyhold  es- 
tate pursuant  to  a  surrender,  is  distinguishable 
from  a  voluntary  grant,  and  is  in  the  nature  of  a 
judicial  act  only,  as  no  interest  passes  to  the 
lord  by  the  surrender;  therefore  admittances 
made  by  disseisors,  abators,  intruders,  tenants 
at  sufferance,  or  others  having  defeasible  titles, 
are  good  (33). 

(30)  It  should  seem  that  the  (33)  Kitch.  1^7.  Chudleigh*$ 
holduigofacourt^wouldamoiint  case,  1  Co.  140.  b.  S.  G. 
to  an  entry  on  a  manor  lor  a  (called  Dillon  &  Frame)  Poph. 
condition  broken.  Calth.  Read.  71.  4  Co.  24.  a.  Moore  &  Pitt, 
49.  1  Vent.  359.     Rous  &  Artois, 

(31)  Co.  Cop.  8. 34.  Tr.  74-5.      Ow.  28.     S.  C.  2  Leo.  46-7 
(3S)  Co.  Litt.  58.  b.    Co.     S.  C.  Mo.  236-7. 

Cop.  8.  34.  Tr.  72-3. 

I  2 
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So  also  as  to  an  admittance  by  the  heir  before 
assignment  of  dower  (34),  or  by  a  devisee,  whose 
estate  is  afterwards  avoided  (35). 

And  if  the  lord,  having  a  particular  or  defea- 
sible interest  in  the  manor,  die  after  taking  the 
surrender,  the  lord  in  remainder  shall  be  com- 
pelled to  admit  the  surrenderee  (36). 

The  disregard  which  the  law  has  to  the  extent 
3f  the  lord's  estate,  being  confined  to  such  acts 
as  are  done  by  him  secundum  cansuetudinem  mor 
nerii^  and  which  do  not  arise  out  of  his  interest 
in  the  manor,  it  follows,  that  if  a  tenant  for  life 
of  a  manor  grants  a  license  to  a  copyholder  to 
alien  or  demise,  and  dies,  the  license  will  cease ; 
for  it  only  operates  as  a  waiver  of  the  right  of 
the  lord,  who  cannot  grant  a  dispensation  for  a 
longer  term  in  the  tenancy,  than  he  has  in  tiie 
seigniory (37):  and,  ^fortiori,  a  contract  or  agree- 
ment for  a  license,  made  by  a  person  having  a  life 
estate  only,  or  other  particular  interest  in  the 
manor,  will  not  bind  the  lord  in  remainder  (38). 

The  lord  of  a  manor  is  Chancellor  in  his 
own  court  (39) ;  so,  where  a  copyholder  surren- 


(34)  R(mskArt<ns,Mo.237. 

(35)  Rous  &  Artois,  Ow.  28. 
S.  C.  2  Leo.  46-7.  cites  Stow- 
let/s  case. 

(36)  Co.  Litt.  59.  b.  cites 
Earl  of  Arundel s  case,  17  Eliz. 

(37)  Munifas  \. Baker, \  Keb. 
25-6.  Petty  \.y Evans,  or  Pettis 
&  Debbans,  2  Brownl.  40. 
1  Roll.  Abr. 611.  (K).    6  Vin. 


Cop.  (1.  d.)     Gilb.  Ten.  203, 
299. 

(38)  See  Awbry  v.  Keen, 
1  Vera.  472. 

(39)  Kitch.  162.  14  H.  4. 
34.  fainter  &  Jeringham,  Dy. 
251.  b.  pi.  92  ',  and  see  Mo.  69. 
pi.  185.  Co.  Cop.  8. 44.  Tr.  lOO. 
6  Vin.  Court,  (G)  pL  10. 
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dered  to  the  use  of  A.  upon  trust  to  levy  certain 
monies,  and  afterwards  to  surrender  to  the  use 
of  B.y  and  the  monies  were  levied,  and  A.  reifused 
to  surrender ;  B.  had  exhibited  a  bill  in  the  lord's 
court  against  A.  who  was  decreed  to  surrender, 
which  he  still  refused ;  and  the  Court  of  King's 
Bench  held,  that  the  lord  might  seise  and  admit 
B.  (40). 

The  lord's  title  by  escheat  is  so  far  favoured^ 
that  where  the  cestui  que  trust  dies  without  heirs, 
the  heir  of  the  trustee  cannot,  in  equity,  compel 
an  admission  (41) ;  but  the  Court  of  King's  Bench 
will  grant  a  mandamus  for  his  admittance^  to 
enable  him  to  try  his  title  (42). 

If  a  copyhold  escheat,  or  is  forfeited,  or  be- 
comes extinguished  by  unity  with  the  manor, 
(for  it  is  not  material  whether  the  copyhold  comes 
to  the  lord,  or  the  manor  to  the  copyholder,) 
and  the  lord  makes  a  lease,  or  a  feoffment  in 
fee,  (though  on  condition,  and  he  afterwards 
enters  for  the  condition  broken,)  or  any  other 
common  law  assurance ;  or  if  the  land  is  actually 
extended  upon  a  statute  or  recognizance  acknow- 
ledged by  the  lord,  or  is  assigned  to  his  wife  in 
a  writ  of  dower,  the  custqm,  (as  I  have  already 

(40)  1  Leo.  2.  pi,  2.  2  Smith's  Rep.  417.    The  King 

(41)  Williams  v.  Lord  Lorn-  v.  Rennett,  2  T.  R.  197.  The 
dak,  3  Ves.  Jun.  752.  Ante,  King  v.  the  Lord  of  the  Manor 
p.  91.  ofHendon  and  his  Steward,  lb. 

(42)  The  King  v.  Coggan  and  484.    5  East,  58. 
another,  6  East,  431.    S.  C.  * 
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sh^wn(43),  is  destroyed,  and  the  land  cannot 
afterwards  be  granted  by  copy,  because  during 
such  estate  it  was  not  demised  or  demiseable  by. 
copy  of  court  roll ;  but  if  be  keeps  it  in  hand, 
or  lets  it  at  will,  be,  or  his  heirs,  or  alienee,  may 
regrant  at  pleasure  (44) ;  and  the  grantee  will 
hold  discharged  of  the  dower  of  the  wife  of  the 
lord,  and  of  any  statute  or  recognizance  executed 
by  him  (45). 

But  a  lease  by  the  king  of  an  escheated  copy* 
hold,  is  an  exception  to  the  rule,  that  a  conunon 
law  assurance  prevents  a  regrant  (46). 


(43)  Ante,  p.  17,  18.  But 
such  customs  as  run  with  the 
land,  as  the  custom  of  gavel- 
kind, or  Borough  English^  are 
an  exception  U)  the  rule,  for 
they  remain,  even  afler  sever- 
ance. Murrel  &  Smith,  4  Co. 
25.  a.  Beale  &  Langley,  2  Leo. 
208.  Rob.  Gav.  70,  71-4.  Br. 
Custom,  19.  Br.  Extinguish- 
ment, 14. 

(44)  Ante,  p.  IS. 

(45)  Sf»ayne*s  case,  8  Co. 
63.  b.  S.  C.  Mo.  811,  812. 
4  Co.  24.  a.  Co.  Cop.  s.  34. 
Tr.  71.  Podger's  case,  9  Co. 
107.  Sammer  kPorce,  2  Brownl. 
203.  Cham  &  Dover,  1  Leo.  16. 
Earl  of  Westmoreland* 9  case, 
3  Leo.  59.  Sands  &  Hempston, 
2  Leo.  109.  And  see  Sneyd 
V.  Sneyd,  1  Atk.  442.   Sed  vide 


Walton's  case,  Dy.  270.  b.  Mo. 
94.  pi.  233.  1  Leo.  4.  In  the 
above  case  of  Sammer  &  Force, 
Coke,  C.  J.  said  ''  that  if  a 
copyholder  be  of  20  acres,  and 
the  lord  grants  rent  out  of 
those  20  acres,  in  the  tenure 
and  occupation  of  the  copy- 
holder (and  name  him),  there 
if  this  copyhold  escheat,  and 
be  granted  again,  the  copy- 
holder shall  hold  it  charged^ 
for  this  is  now  charged  by  ex- 
press words." 

(46)  Ante,  p.  18.  And  the 
nUe,  tbai  an  exception  of  the 
court  baron  in  a  grant  of  the 
manor,  is  void,  (ante,  p.  13.) 
does  not  apply  to  a  grant  by  the 
Eing.  Sir  Robert  Acton's  caae, 
Dy.  288.  b.  pi.  54. 
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And  the  act  of  the  tenaat  for  life  or  years  of 
the  manor,  will  not  affect  the  copyhold  interest 
so  as  to  prejudice  the  person  in  remainder ;  there- 
fore, when  in  such  a  case  the  particular  tenant 
creates  a  common  law  interest  or  a  chaise  to 
affect  the  land,  such  interest  or  charge  is  not 
good  against  the  estate  of  the  remainder-man  (47). 

If  the  lord  grant  by  copy,  to  hold  for  the  lives 
of  others  and  the  longest  liver  of  them  suece^ 
sivebf;  it  will  not  give  any  estate  to  the  cestm  qua 
vies  without  a  custom  in  favoiur  of  such  a  con- 
struction (48). 

A  grant  by  the  lord  to  the  father  and  son, 
there  being  bat  one  son,  is  good ;  but  if  more 
than  one  son,  it  is  void  for  uncertainty  (49). 

It  is  sufficient  to  create  an  estate,  if  the  person 
intended  to  take  is  named  in  the  habendum  of  a 
copy,  though  not  in  the  grant,  for  in  many  ma- 
nors it  is  customary  to  insert  the  words  of  grant 
and  limitation  in  the  habendum  only  (50). 

As  the  greater  estate  includes  the  less,  where 
the  custom  warrants  a  grant  in  fee  simple,  the 
lord  may  grant  to  one  and  the  heirs  of  his  body, 
for  life,  for  years  or  any  other  estate  (51):  and 

(47)  Ante,  p.  19.    Post,  tit.         (50)  Brooks    v.  Brooks    & 
'  Eztinguishmeiit.*  Wright,  Cro.  Jac.  434.    S.  C. 

(48)  Bighi  d.  Dmn  &  Chap^  Poph.  125 ;  and  see  Roe  y.Lo«e- 
ter  ^  fFeUs  v.  Bawden  et  al.  less,  2  Baniew.  &  Aid.  454. 

S  East,  260.  (51)  Co.Litt.  52.b.Co.Cop. 

(49)  Col^  ▼.  BeUerson,  Cro.     s.  S3.  Tr.  65.   Gravenor  &  Ted, 
Jac.  374.  4Co.  23.  a,   Stanton  y.  Barnes, 
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under  a  custom  to  grant  for  three  lives,  a  grant 
for  the  lives  of  two,  or  for  the  life  of  one  only,, 
will  be  ^ood  (52). 

By  the  same  rule,  under  a  custom  to  grant  to 
three  persons,  habendum  to  them  successively 
sicut  naminantur  and  not  aliter^  the  lord  may 
grant  to  A.  and  his  assigns  for  his  own  life  and 
the  lives  of  two  others  (53) :  so  under  a  custom 
to  grant  for  life  he  may  grant  durante  vidui- 
tote  (54) ;  but  a  grant  for  a  greater  estate  than  is 
prescribed  by  the  custom  would  be  void  (55). 

There  are  in  many  manors  both  copyholds  of 
mheritance  and  for  lives,  and  such  a  custom  is 
good ;  but  a  grant  of  the  latter  for  lives,  with 
a  remainder  in  fee,  would  be  void  as  to  the  re- 
mainder (56). 

The  lord  cannot  claim  against  his  own  acts(57); 
So  if  he  consents  to  a  condition  or  trust  on  the 
court  rolls,  he  is  bound  by  it;  though  if  lands 


Cro.  Eliz.  373.  Kempe  &  Car- 
ter,  1  Leo.  56.  And  see  Doyle 
&  IVood,  Cro.  Eliz.  431.  S.C. 
Mo.  359. 

(5^)  2  Lord  Raym.  995^ 
999. 

(53)  Smartle  v.  PenhaUaw, 
lSalk.188.  S.C.  3  Salk.181. 
S.  C.  2  Lord  Raym.  999.  S.  C. 
6  Mod.  66. 

(54)  Dawn  y.  Hopkvtu,  4  Co. 
39.  b.     S.  C.  Cro.  Eliz.  323. 


Smartle    v.   Penhallow,     sup. 
Co.  Cop.  8. 33.  Tr.  65. 

(55)  Co.  Cop.  s.  41.  Tr.  90. 
Ih.  s.  33.  Tr.  65. 

(56)  Kitch.  170. 

(57)  Anon.  4  Leo.  88.  ca. 
186.  Wheeler's  case,  ib.  240. 
In  Marke  v.  Sidyard,  To*h.l07, 
the  grant  of  a  copyhold  at  a 
court  held  out  of  the  manor^ 
was  continued  against  the  lord 
that  made  it.  And  see  post^ 
tit.  '  Steward.' 
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escheat,  he  shall  have  them  discharged  of  any 
trusts  to  which  he  is  not  privy  (58);  and  in  the 
King  V.  The  Inhabitants  ofHaddenham  (59),  which 
was  the  case  of  a  settlement  by  purchase,  the 
pauper  being  an  attainted  person,  but  having 
been  discharged  by  warrant  under  the  sign  ma- 
nual, Lord  EUenborough,  C.  J.  asked  how  the 
lord  could  impeach  the  title  against  his  own  ad- 
mittance, upon  the  ground  of  an  antecedent  in- 
capacity ;  and  whether  he  must  not  proceed  in 
all  cases  as  for  a  subsequent  forfeiture  (60).  But 
the  lord  is  not  always  bound  by  the  act  of  ad- 
mittance ;  for,  in  Right  v.  Bawden^  ante,  it  was 
held,  thai  the  admittance  of  the  cestui  que  vie, 
did  not  extend  the  grant,  and,  therefore,  that  his 
widow  could  not  hold  (under  a  custom  intitling 
the  widow  of  a  person  dying  seised  to  free- 
bench,)  against  the  legal  title  of  the  lord  of  the 
manor. 

It  is  said,  that  the  lord  may  grant,  or  admit  a 
tenant,  out  of  court,  or  even  out  of  the  manor  (61), 
and  this,  I  conceive,  he  may  do,  when  such  graat 


(58)  Burgess  v.  Wheate,  1  Sir 
W.  Bl.  167.  Post,  tit.  '  Trust 
Est;  and  tit. '  Forfeiture.' 

(59)  15  East,  463. 

(60)  See  the  case  of  Pay  v. 
Guyhcn  &  Brawn,  Cro'.  Eliz. 
582,  and  Qu.  if  the  lord  grant 
a  copyhold  to  A.  (m  certain 
conditions,  which  are  only  in 
part  performed,  and  A.  after 


breach  of  one  of  the  condi- 
tions surrenders  to  B.,  whom 
the  lord  admits,  whether  the 
lord  can  enter  for  a  subsequent 
breach  of  the  other  condi* 
tions? 

(61)  Melw%chhLuter,^Co. 
26.  b.    Co.  Litt.  60.  b.    Gilb. 

t 

Ten.p.217.  6  Vin.  Cop.  <N. b.) 
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or  admittance  is  voluntary,  of  which  nature  is  a 
grant  by  copy  for  a  life  or  lives,  in  possession  or 
reversion,  upon  the  surrender  of  a  former  copy, 
(which  it  is  to  be  observed  was  Melwich  and 
Luters  case);  but  it  is  not  quite  clear  that  the 
lord  can  admit  out  of  the  manor,  or  even  out  of 
court,  on  the  surrender  of  a  copyholder  of  inhe- 
ritance, to  the  use  of  a  third  person,  or  under  a 
devise,  except  perhaps  by  immemorial  custom  (62); 
though  possibly  the  admittance  of  an  heir  at  law, 
where  the  lord's  interest  alone  is  concerned,  may 
be  good  if  made  out  of  court,  and  even  out  of  the 
manor,  and  without  a  custom  in  support  of  it. 


What  things  are  demiseahle  hy  Copy. 

It  should  seem  that  even  a  manor  may  be  de- 
miseahle by  copy  (63) ;  but  it  has  been  said,  that 
the  lord  of  the  customary  manor  could  not  keep 
Courts  Baron  to  have  forfeiture,  or  hold  pleas  in 
a  writ  of  right  (64).  Any  profit,  parcel  of  a  ma- 
nor, which  lies  in  tenure,  as  tithes  (65),  under- 


(62)  Ante,  p.  7. 

(63)  Her  v.  Stanton,  Cro. 
Jac.  £59.  S.  C.  (called  Bex  v. 
Stca>ert(m),  Yelv.  190.  Moot 
V.  Woodgame,  tb.  327.  S.C. 
(called  Sir  JET.  NeviVs  case), 
11  Co.  17.  a.  Supp.  Co.  Cop. 
8. 17.  Tr.  200.  Co.  Litt.  58.  b. 
6  Vin.  Cop.  (E.)  pi.  5.   Com. 


Dig.  Cop.  C.  1.  [AyleshaiD  in 
Norfolk  is  said  to  be  Md  by 
copy,  vide  Compkat  Eng.  Cop. 
p.  50.]  But  see  1  Watk.  on 
Cc^.  32^.     Seroggs,  94. 

(64)  Rexy.  Stant4m,  or  Sta- 
verton,  sup. 

(65)  6  Vin.  Cop.  (B.)  pi.  L 
Sir  John  Bourn's  case,    cited 
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wood,  herbage,  or  vesture  of  land  (66),  forecrop 
or  prima  tonsura  (67) ;  or  which  is  appendant  to 
that  which  lies  in  tenure ;  as  an  advowson,  com- 
mon, market,  fair,  piscary,  or  other  thing  append- 
ant, may,  by  custom,  be  granted  by  copy :  though 
an  advowson  or  common,  in  gross,  rents,  baili- 
wicks, and  such  like,  which  do  not  lie  in  tenure, 
are  not  demiseable  by  copy  (68). 


Of  Persons  incapcxitated  to  take  a3  Grantees. 

The  wife  is  incapable  of  taking  under  an  im- 
mediate grant  from  her  husband,  so  where  on  the 
death  of  the  last  tenant,  the  lord  demised  by  copy 
to  his  wife,  to  hold  to  her  and  two  others  for  their 
lives,  and  the  life  of  the  longest  liver  of  them 


Cro.  Eliz.  413. ;  but  see  Sands 
V.  Drury,  Cro.  Eliz.  814^  and 
the  observations  upon  it  in 
Musgrave  &*Cave,  Willes  S2S. 
Supp.  Co.  Cop.  8. 17.  Tr.  «X>. 
(ee)  Co.  Litt.  58.  b.  Co. 
Cop.  8.  42.  Tr.  97'  Hoe  & 
Taylor,  Mo.  356.  pi.  480.  S.  C. 
4  Co.  30.  b.  31.  a.  S.  C.  Cro. 
Eliz.  413.    Jenk.  S74.  pi.  95. 

6  Vin.  Cop.  (E.)  pi.  3,  4. 

(67)  Stammers   v.    Dixon, 

7  East,  200.  6  Vin.  Cop.  (E.) 
pi.  2.  1  Roll.  Abr.  498.  (A.) 
pi.  2. 

(68)  Co.  Liu.  58.  b.    Co. 


Cop.  s.  42.  Tr.  97.  6  Vin. 
Cop.  (E.)  pi.  6,  7,  8,  9,  10. 
1  Stra.  100.  1  Corny.'  267. 
Gilb.  Ten.  331-2.  Calth.  Read. 
54.  1  Watk.  on  Cop.  32-3. 
Com.  Dig.  Cop.  (C.  1.);  and 
see  Sands  v.  Drury,  Musgrave 
V.  Cave;  and  Hoe  v.  Taylor, 
mxp:  in  which  latter  case,  (see 
Cro.  Eliz.  413.)  Fenner  J.  said^i 
he  knew  a  market  within  the 
manor  of  Crookehome,  [Croke- 
ham]  in  Somersetshire,  to  be 
demised  by  copy  -,  and  see 
Mo.  355,  and  the  Compleat 
Eng.  Cop.   p.  138,     [A  mill 
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successively ;  the  Court  held,  that  it  was  a  void 
grant  (69). 

It  has  frequently  been  said,  that  the  same  per- 
sons as  are  capable  of  a  grant  at  common  law, 
are  capable  of  a  grant  by  copy,  and  that  he  shall 
be  a  person  sufficient  to  be  a  copyholder,  who  is 
able  of  himself,  or  by  another,  to  do  the  service 
of  a  copyholder ;  but  the  latter  position,  taken  in 
a  limited  sense,  is  controvertible;  for  though, 
under  bqth  positions,  an  infant  or  a  feme  covert 
may  be  a  copyholder,  as  the  guardian  of  the 
infant,  and  the  husband  of  the  feme  copyholder, 
may  do  the  services,  yet  the  latter  position  would 
exclude  a  person  non  same  Tnemori^By  an  ideot,  a 
lunatic,  an  outlaw,  or  an  excommunicate,  from 
receiving  a  grant  of  a  copyhold  estate  ;  and  still 
we  find  it  laid  down  that  persons  under  those 
disabilities,  as  well  as  an  infant  and  a  feme 
covert,  may  be  grantees  of  copyholds  (70),  and 
that  the  purchase  by  the  wife  shall  stand  in  force 
until  her  husband  disagrees. 

The  king  cannot  be  a  copyholder  either  in  his 
corporate  or  natural  capacity  (71).    And  it  is  ge- 

may  be  held  by  copy.    Green  &  (71)  Hard.  435-6  in  Rex  v. 

Harris,  cited  4    Leo.  241,  in  Holland,      Field    v.  Boothsby, 

Ward's  case.]  2  Sid.  82.  1  Watk.  on  Cop.  31. 

(69)  Flrehrass  d.  Symes  v,  cites  Co.  Litt.  1.  b.  By.  2.  b. 
Pennant,  2  Wib.  254.  pi.  8.  marg.  lb.  154.  b.  pi.  18 1 

(70)  Co.  Cop.  s.  35.  Tr.  79.  and  adds,  yet  there  are  many 
6  Vin.  Cop.  (L.)  pi.  6.  cites  instances  of  Kings  holding 
Calth.  Read.  51-2.  lands  of  a  subject  in  ancient 
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nerally  supposed  that  a  corporation  cannot  hold 
lands  by  copy  of  court  roll  (72). 

It  has  been  said,  that  an  alien  may  be  a  copy- 
holder, and  that  neither  the  king,  or  the  lord^ 
could  seize  the  copyhold  lands  (73) :  But  Mr,  Wat- 
kins  was  of  opinion,  that  an  alien  could  not  hold 
by  copy  (74.) 

I  apprehend,  however,  that  if  the  lord  will 
grant  to  or  admit  an  alien,  or  any  incapacitated 
person  whatever,  his  interest  will  be  concluded 
by  such  act  of  admittance  or  grant  (75). 


Of  the  Office  and  Power  of  the  Steward^  Sfc. 


Lord  Core  in  his  discourse  on  the  antiquity 
and  nature  of  manors  and  copyholds,  very  justly 
observes,  that  from  the  measure  of  authority  and 
confidence  committed  to  the  steward  of  a  manor, 
the  lord  would  do  well  to  be  very  careful  in 


days.  See  1  Rob.  Scotl.  8^  and 
N.  Stuart  Diss.  Antiq.  Engl. 
Constit.  p.  3.  s.  3.  p.  160.  N.  (6) . 
(72)  I  Watk.  on  Cop.  31. 
But  Sir  Edwdrd  Coke^  in  his 
Copyholder^  says,  '^  If  a  copy- 
hold be  granted  to  a  Dean  and 
Chapter,  or  to  a  Mayor  and 
Commonalty,  without  any  ex- 
press estate,  a  perfect  estate  in 
fee  passeth."  s.  49.  Tr.  113. 
And  again,  '^  If  a  copyhold  be 
,j^nted  to  an  Abbot,  and  to  his 


heirs,  an  estate  for  life  only 
passeth."  s.49.  Tr.  114. 

(73)  Calth.  Read..52.  6Vin. 
Cop.  (L.)  pi.  7. 

(74)  1  Vol.  on  Cop.  31 5  and 
see6  Vin.Cop.  (L.  e.2.)  pl.2>3. 
post,  at  the  end  of  tit. '  Forfeit- 
ure.'  Eaton's  case,  Litt.Rep.  23 . 

(75)  See  The  King  v.  the  In- 
habitants of  Haddenham,  15 
East  463  ;  vide  also  as  to  inca- 
pacities of  grantees,  Sugden  on 
Vendors,  500  to  503.  [5th  ed.] 
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making  his  choice ;  for,  if  he  be  defective  in  any 
one  of  these  three  qualities,  knowledge,  trust, 
or  diligence,  the  lord  may  be  much  prejudiced ; 
and  he  quotes  tiie  counsel  given  ^  to  the  lord  by 
Fleta : — "  Provideat  sibi  dominus  de  senescallo 
'^  circumspecto  et  fideli,  qui  in  legibus  consuetu-- 
**  dinibusque  provinciae,  et  officio  senescalci®  se 
"  cognoscat,  et  jura  domini  sui  in  omnibus  tueri 
affectet,  quique  ballivos  domini  in  suis  erro- 
ribus  et  ambiguis  sciat  instruere  et  docere, 
"  quique  egenis  parcere,  et  nee  prece,  vel  precio, 
"  velit  k  tramite  justitiae  deviare,  et  perversa  ju- 
"dicaTe(76)." 

In  the  king's  manors,  a  steward  cannot  be  re* 
tained  by  parol  of  the  auditor  or  receiver,  but 
the  appointment  should  be  by  patent  (77) ;  and  a 
corporation  cannot  institute  any  such  officer  ex- 
cept by  deed  (78) ;  but  in  all  other  cases  a  stew- 
ard may  be  appointed  by  parol  (79),  though  not 
for  life,  or  years,  it  should  seem  (80). 


i< 


u 


(76)  Co.  Cop.  s.  45.  Tr.  103. 

(7T)  Co.  Tr.  104-5.  Harris 
&  Jay,  4  Co.  30.  a.  S.  C.  Cro. 
Eliz.  6d9.  It  is  ^d  that  a 
steward  appoinfed  by  the  lord 
In  the  absence  of  &e  steward 
by  potent^  may  hold  a  coart 
and  take  a  surr^ider  and  admit 
tikte  snnenderee.  Kitch.  163. 
cites  2  £d.  6.  tit.  26. 

(78)  Co.  Cop.  s.  45.  TV.  lOft. 
Owen  yt.  Saander*,  I  Ld.  Raym. 
160-1.  See  also  Kitdi.  164. 
Nitls.  Lex  Mlui.  App.  pi.  34. 


(79)  Co.  Cop.  8. 45.  Tr.  104. 
Co.  Litt  61.  b.  Hurrii  v.  J^/ 
sup.  Lady  Holcfifi's  case,  4C6, 
30.  b.  Smithson  v.  Cage,  Cn>. 
Jac.  526.  Blagrave  &  Wood's 
case,  1  Leo.  227>  228.  cit€s 
21 H.  7. 36-7.  S.C.Gbdb.l42. 
Down  V.  Hopkim,  4  Co.  SO.  a. 
Dyer^  248.  pi.  79.  19  Via.  Ab. 
Steward,  (F).  Com.  Dig.  Cop. 
(R.  5.)  lb.  Leet,  (M.  1.) 
Scroggs^  88. 

(80)  Blagrane  &  Wood's  case, 
sap«  Dyer,  248.  1  Lord  Raym. 
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.  AjQd  even  where  a  patent  or  writing  is  essen^ 
tial,  it  is  in.  respect  to  voluntary  acts  only,  as 
giving  license  to  copyholders  to  allien  by  deed  (81) 
and  not  to  ministerial  acts  (82). 

But  it  is  usual  and  proper  to  retain  a  steward 
by  deed ;  a  form  of  appointment  will  be  found  in 
the  Appendix. 

A  steward,  dejure^  may  grant  lands  which  es- 
•cheat,  even  without  special  warrant,  but  not  in 
opposition  to  the  express  commands  of  his  prin- 
cipal (83);  and  he  may  take  a  surrender,  and 
examine'  a  feiiae  covert  as  to  her  voluntary  con- 
sent tha*eto(84)  out  of  court,  nay,  out  of  the 
manor  (85),  and  a  custom,  that  he  should  not  do 


159.  See  the  pleadings  in  an 
tuition  of  debt  by  a  steward  ap- 
pointed for  life^  to  recover  the 
arrears  of  an  annuity.  NevUl 
V.  R^€,  Nels.  Lex  Man.  App. 
pL  S3.  And  note,  that  a  stew- 
ard appointed  by  deed  or  patent 
may  recxiver  his  salary  by  writ 
of  annuity.  Dy.  248.  a.  pi.  79. 

Vide  alBo  NeviU'9  case,  7  Co. 
33.  b.  where  it  is  said  that  the 
office  of  steward^  receiver,  or 
bailiff  of  a  manor,  may  be  in- 
tailed  wilMn  the  statute  de  do- 
ntf,  becamse  it  is  exereiseaUe 
witiiin  lands,  dtes  5  E.  4. 

(81)  See  Scroggs,  87.  Post, 
tit. '  Licenses,  &c* 

(8S)  IfyirrU  h  Joy,  toite. 
Knowlet  v;  LucBf  Mo.  112, 


(83)  Harris  &  Jay,  ante. 
Scroggs,  91.  But  a  steward 
de  facto  could  not  grant  lands 
that  escheat,  or  perform  any 
other  voluntary  act,  post,  (n. 

97). 

(84)  SmUhson  t.  Cage,  Cto. 
Jac.  696;  aud  even  though 
the  surrender  be  to  his  oMi 
use,  jBrM  t.  Rives,  Cro.  Eliz. 

717. 

(85)  Tukelyh  Hawkins,!  JA. 
Raym.  76.  Dudtfidd  v.  ^A- 
drem,  1  Salk.  184.  HottMgfo 
&  Wild,  M.  13  Jac.  B.  R. 
6  Vin.  Cop.  (X).  pi.  3.  S  DlUiV. 
181.F.  pl.L  1  Roll.  Abr.  500. 
F.  pi.  3.  Kitch.  163.  It  was 
said  by  Anderson  in  the  cafio  of 
Bright  &  ^r^,  that  surrender 
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80,  would  be  void  (86).  This  is  perfectly  reason- 
able, as  the  delay  in  convening  a  court  might  be 
extremely  prejudicial  to  a  copyholder  desirous  of 
making  a  surrender  of  his  estate. 

There  is  much  conflicting  authority  on  the 
question,  whether  a  steward  of  a  manor  can 
grafit  or  admit  out  of  court,  though  it  is  consi- 
dered to  have  been  settled,  that  he  cannot  do  so 
out  of  the  manor  (87);  and  yet  it  is  to  be  ob- 
served, that  Mr. Watkins  urges  (88)  on  the  autho- 
rity of  MelwicKs  case,  and  Dudfield  &  Andrews 
(ante),  that  a  steward  may  admit,  not  only  out  of 
court,  but,  as  a  consequence,  out  of  the  manor ; 
and,  as  his  arguments  in  favour  of  the  steward's 
power  to  admit  out  of  court,  are  founded  on,  so 
they  are  greatly  supported  by,  the  principle,  that 
copyholders  had  not  originally  a  negative  voice 


were  by  custom^  and  therefore 
they  ought  to  be  in  the  court 
of  the  manor^  and  that  a  sur- 
render to  the  lord  himself  in 
bis  house^  or  out  of  courts  was 
notgood.  Quod.Beaumontcon- 
cessit.  Cro.  £liz.  442. 

In  Blagrave  &  fVood,  Godb. 
142^  it  'was  held  per  tot,  cur. 
that  a  steward  by  parol  could 
not-  take  a  surrender  of  copy- 
holds out  of  the  manor.  And 
see  1  Lord  Raym.  159.  Sed 
Tide  contra  Holcroft*s  case, 
4  Co.  30.  b.  See  also  Smthson 
&  Cage,  Cro.  Jac.  526. 


Whether  there  is  any  distinc- 
tion between  a  steward  of  a 
manor^  and  a  steward  of  a  court. 
See  1  Leo.  227>  in  Blagrave  & 
Wood;  and  Serous,  88. 

(86)  TukeUfk,  Hawkins,  mxp. 

(87)  Melu)ich9x.Luter,  4  Co, 
26.  b.  Tukely  &  Hawkins,  sup. 
ClifUm  &  Molineux,  4  Co.  26-7. 
1  Roll.  Abr.  527.  pi.  3.  lb.  505. 
pi.  4.  Kitch.  162.  to  165.  6Vin. 
Cop.  (N.  b.)  Lord  Dacre^s^case, 

.  1  Leo.  289.    2  D'Anvers,  179, 
189.    Scroggs,  87- 

(88)  1  voL  on  Cop.  253. 
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upon  the  admittance  of  a  new  tenant,  and,  there- 
fore, that  their  presence  on  an  admission  is  not 
necessary  (89). 

I  have,  however,  abeady  stated  my  doubts, 
whether  the  lord  of  the  manor  himself  can  grant 
or  admit  out  of  the  manor,  or  even  out  of  court, 
when  the  act  is  not  voluntary,  and  if  not,  d.  for- 
tiori^ a  steward  cannot  do  so.  It  appears  to  me, 
that  the  singular  distraction  of  authorities  on 
this  particular  point  might  be  reconciled,  by  dis- 
tinguishing between  the  voluntary  act-  of  the 
lord,  or  his  steward,  and  that  which  is  merely 
ministerial,  and,  therefore,  involving  the  interest 
of  a  third  party ;  and,  if  I  am  right  in  this  sug- 
gestion^  it  follows,  that,  unless  the  act  is  volun- 
tary, neither  the  lord  nor  the  steward  can  grant 
or  admit  out  of  court  (90) ;  except  perhaps  by 
immemorial  custom  (91),  or  in  the  case  of  an  heir 
at  law,  where  the  lord's  interest  alone  is  con- 
cerned. And  I  would  submit,  that  the  distinction 
is  favoured,  not  only  by  the  general  practice  of 
calling  a  special  court,  whenever  an  admittance 
is  required  in  the  intervening  period  between  the 
general  courts,  but  by  the  expediency,  if  not  the 
necessity,  of  a  previous  presentment  by  the  ho- 
mage, of  the  surrender  or  relative  circumstances 
of  title,  upon  which  the  claims  of  the  person  re- 
quiring to  be  admitted  are  founded ;  a  form  (if 

(89)  Vide  also  Lord  Dacre^s     the  4th  resolution  in  MeUoicb 
cstae,  I  Leo.  289.  &  Luter,  4  Co.  26.  b. 

(90)  Bui  as  to  the  lord^  see         (91)  Kitch.  165. 
VOL.    I.  K 


130  Office  and  Pmver  [Part  I. 

it  merits  the  appellation,)  which  is  well  calculated 
to  prevent  litigation,  by  seeming  to  the  rightful 
claimant  the  sanction  and  protection  of  the  legal 
estate;  and  the  importance  of  this  object  in- 
duces me  to  think,  that  even  if  an  admittance  out 
of  court  by  the  lord  of  the  manor,  upon  a  sur- 
render' by  a  copyholder  to  the  use  of  a  third 
person,  is  good,  yet  that  a  steward  has  not  that 
power,  except  by  custom  or  by  express  authority 
from  the  lord. 

It  is.  scarcely  necessary  to  add,  that  a  steward 
cannot,  in  the  opinion  of  the  writer  of  these  com- 
ments, either  grant  or  admit  out  of  the  numar^ 
without  a  special  custom,  as,  for  instance,  wii^re 
a  court  is  held  within  one  manor  for  several 
manors  (92). 

A  grant  of  the  stewardship  of  a  court  baron 
to  two,  even  for  a  term  of  years,  is  good,  but 
the  appointment  determines  with  the  lives  of 
the  grantees,  and  will  not  go  to  the  executors 
or  administrators  : — ^the  appointment  may  be  in 
reversion  (93) ;    and   a  court  may  be   held   by 

(92)  Ante,  p.  7.  Cro.  Car.  367.  see  Sir  John   Savage*s    case, 

(93)  Sir  Robert  Howard  v.  Dy.  259.  a.  It  should  seem 
Wood,  T.  Jones,  126-7.  S.  C.  that  a  judicial  office,  or  an  office 
lFreem.473.  S.C.  2  Lev.  245.  tl»t  is  partly  mimstenal  and 
S.  C.  2  Sho.  21 .  Walton's  case,  partly  judicial,  cannot  be  grant- 
Dy.  270.  b.  16  Vin.  'Offices.*  F.  ed  in  reversion,  except  peiiiaps 
3  Bac.  Abr.  735.  And  even  in  by  the  King,  and  therefore  that 
futuro  it  is  said,  as  it  varies  the  grant  by  a  common  person 
from  the  case  of  land,  Ferrer  of  the  stewardship  of  a  eoiat 
V.  Johnson,  Cro.  Eliz.  836.  But  leet,  or  of  a  cttsUmary  court 
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one  of  two  jomt  stewards  appointed  by  pa- 
tent (MX 

If  the  stewaid  of  a  aumor  is  under  any  disa- 
bility, as  being  an  infant,  an  outlaw,  or  turn  earn- 
po§  wieiUUj  yet  it  is  said,  that  such  acts  as  be 
shall  do  as  incident  to  his  office,  cannot  be 
avoided  (95);  and  I  am  apprehensive,  that  al- 
though an  infunt  cannot  sit  as  judge  in  a  court 
ket,  yet  that  he  may  preside  in  a  court  baron, 
where  the  suitors  are  the  judges,  and  p«form 
all  ttiaisterial  offices,  at  least,  in  a  customary 
court  baron  (96)« 

A  steward  defaeto  may  execute  any  ministerial 
act,  because  the  tenants  are  not  compellable  to 
enquire  into  llie  lawfulness  of  his  aothority :  But 
if  a  person  without  any  colour  of  authority,  as  a 
stranger  without  the  af^KMntment  of  the  lord,  or 


baron^  in  reversion^  would  be 
void.  Cwrle*s  case^  11  Co.  4. 
Bowmd  U  Wood,  mip.  Seeabo 
VIn.  and  Eoc  Alir.  as  aibove. 
AooQrding  to  the  caee  of  How- 
€rd  %L  Wood,  a  glftat  ia  raver- 
aien  of  the  sleifiirdBhip  of  a 
manor,  oomiMPflhcndiny  both 
coort  teet  and  oouit  baron, 
wimld  periiapa  be  vmd  oidy  aa  to 
tte  oeort  ket,.  Ae  offioea  beings 
distinct ;  but  see  ante,  p.  6. 

(94)  JCfiowlet  9tLmce,  Mo. 
Ill,  lis.  1  Corny.  8S.  But 
aee  Amm.  Gonldab.  52.  pi.  4. 
JadL.  34S.  pi.  35. 


(95)  Co.Cop.8.45.Tr.  104-6. 
Gilb.  Ten.  315,  316-17.  Com. 
Dig.  Cop.  (R.  5.)  Aad  aee 
ScmMer'i  case,  as  cited  by 
Jones  Just,  in  Yoiung  v.  Foio- 
ler,  Biarch,  43,  and  as  cited 
SwC.  Cio.Car.  556. 

(96)  Sc0$Mif  &  Waien, 
Cio.  Eliz.  637.  B.C.  cited  Co. 
litt.  3  b.  a.  4.  lBall.Al«.731. 
2  ib.  153.  Mar.  41.  And  see 
Seroggs,  89.  Vide  also  Yofigt 
v.SiomeU,  Cro.Car.879.  S.C. 
Sur  W.  Jones,  311.  Gilb.Ten. 
315  to  318. 
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consent  of  the  right  steward,  will  hold  a  court, 
it  should  seem  that  his  acts  will  be  void,  espe- 
cially if  the  court  is  not  regularly  convened  (97). 

Distinctions  have  been  made  between  the  au- 
thority of  a  steward  and  his  deputy  (98),  but,  as  I 
conceive,  without  any  justifiable  reason ;  for  such 
powers  as  the  lord  of  a  manor  may  think  proper 
to  give  by  the  instrument  of  appointment,  or  as  a 
steward  appointed  by  parol  may  exercise,  are 
surely  exerciseable  by  an  under  steward,  unless 
a  limited  authority  is  expressed  in  his  deputation, 
and  then  the  special  purpose  or  turn  only,  for 
which  he  is  deputed,  will,  of  course,  be  the  extent 
of  his  power  (99). 

It  may,  however,  admit  of  a  doubt,  whether 
the  steward  of  a  manor  can  appoint  a  deputy, 
without  an  express  authority  under  the  terms  of 
his  own  appointment,  especially  in  the  case  of 
the  king's  manors  (100);  but  where  that  power  is 
given  to  -him,  I  apprehend  he  may  depute  an 
xmder  steward,  either  by  writing  or  parol  (101). 


(97)  Kitch.  164.  Co.  Cop. 
s.  45.  Tr.  105.  Knowles  v.  Luce, 
Mo.  112.  Harris  v.  Jay,  Cro. 
Eliz.  699.  Parker  &  Kett, 
Lord  Raym.  660.  8.  C.  1  Salk. 
95-6.  S.C.  1  Corny.  84.  S.C. 
12  Mod.  470.  1  Leo.  227. 
19  Vin.  Abr.  Steward  of  Coiirts 
(G). 

(98)  Co.  Cop.  s.46.Tr.  107. 
Kitch.  162.  to  165. 


(99)  Gab.  Ten.  447-8.  19 
Vin.  Abr.  Steward  of  Courts 
(I).    1  Salk.  96. 

(100)  KeUw.  54.  b.  Earl  of 
Rutland  v.  Spencer,  4  Leo.  244. 
2  Brownl.  337  $  but  see  9  Co. 
48.  a.  &  b.  S.C.  caned  The 
Earl  of  Shrewsbury* $  case. 

(101)  Co. Cop.  s.  46.Tr.  107. 
In  the  case  ofHeggor  &  Felston, 
4  Leo.  111^  a  copyholder  being 
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In  the  case  of  Burgesse  &  Foster  {\02)y  and  in 
Burdet's  case  (103),  the  surrenders  were  taken 
by  a  deputy  steward,  but  there  the  chief  stewards 
were  to  execute  the  office  by  themselves,  or  their 
sufficient  deputy.  And  it  was  held  in  those 
cases,  that,  although  the  authority  to  take  the 
surrenders  was  absolute,  and  they  were  taken 
upon  condition,  yet  the  deputations  were  well 
executed. 

A  deputy  steward  may  hold  a  court  either  in 
his  own  name,  as  deputy  steward,  or  in  the  name 
of  the  chief  steward  (104),  but  it  is  more  regular 
to  act  in  the  name  of  the  principal. 

In  Lord  Dacre's  case  (105),  a  grant  by  copy 
made  by  a  sub-deputy  was  held  to  be  good,  but 
the  copy  there  was  sub-signed  by  the  lord  of  the 
manor,  and  there  was  a  custom,  that  the  steward 
or  his  deputy  might  take  surrenders  and  grant 
estates  by  copy. 

And  in  Parker  v.  Kett  (106),  a  surrender  out  of 
court,  made  within  the  manor  to  a  sub-deputy, 
was  adjudged  to  be  valid,  and  there  was  no  evi- 
dence in  that  case  of  any  custom,  or  of  any  act 
of  the  lord  or  steward,  in  support  of  the  sur- 
render ;  but  it  is  to  be  observed,  that  the  chief 

in  Irdand^  the  steward  deputed         (103)  Cro.  Ellz.  48. 

a  person  to  take  the  surrender  (104)  Parker  v.  Kett,  ante^ 

there^  and  the  surrender  was  p.  132. 

held  to  be  good.  (106)  1  Leo.  288. 

(102)  1   Leo.  289.     S.  C.         (106)  Sup.  and  see  2  vol. 

^  Leo.  215.  Watk.  on  Cop.  26,  27-8. 
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steward  was  constituted  by  patent,  to  exercise 
the  office  by  himself  or  his  sufficient  deputy. 

It  &as  been  thought,  that  the  office  of  a  steward 
is  absolutely  essential  (107)>  but  I  have  not  been 
able  to  find  any  authority  denying  the  lord  of  a 
manor  the  privilege  of  holding  his  own  courts ; 
on  the  contrary  it  is  laid  down  in  various  books, 
that  the  lord  or  his  steward  is  the  judge  in  the 
customary  court  (108),  which  seems  fully  to  esta- 
Mish  the  right  of  the  lord  to  preside  in  person,  if 
he  pleases. 

The  appointment  of  a  steward  is  generally 
during  the  lord's  pleaBure  only,  and,  even  when 
made  for  life,  or  any  stated  period,  the  office  may 
be  forfeited  by  mis*user,  non^user,  or  refusw(10&): 


(107)  Supp.  Co.  Cop.  8.  3. 
Tr.  149.  Fisher  on  Copyholds^ 
58.  cites    Withers  v.   Iseham, 

m 

J)yer,  70.  (pi.  37)}  and  see 
Cholmdy  v.  Morton,  2  Sho. 
18D. 

(108)  Kiftdi.  16S-4.  Co. 
JM,  56.  a.  4  Co.  96.  b.  Sir 
Edward  Coke  considered  the 
steward  merely  as  the  repre- 
sentative or  deputy  of  the  lord^ 
in  his  absence.  Co.  Cop.  s.  45. 
Tr.  102.  And  see  %  Wekk.  on 
Cop.  9fi,  33-4. 

(109)  See  9  Co.  50.  «.  in 
the  Earl  of  f^rewshury^s  ease. 
Vfde  also  Co.  Cop.  s.  45.  Tr. 
106-7>  i^vhere  ^ese  causes  of 


forfieitiire  are  thus  slated  t  wu, 
''1.  By  Abuser,  As  if  the  stew- 
ard bum  the  court  roUs^  or  if 
he  taketh  a  bribe  to  wink  at 
any  offence^  or  use  partiality  in 
any  cause  depending  bdRMre 
him.  2.  By  IVofHftfer.  Asiftiia 
steward  by  his  patent  beio|^ 
tied  to  keep  court  at  c^tajn 
times  of  the  year^  without  re- 
quest to  be  made  by  the  lord, 
fiuleth,  and  by  his  fisulure  the 
lord  reeerre  any  pMjuiyca,  Hiis 
is  a  forfeiture.  Bat"  if  tlie  lord 
be  not  daxmified,  then  this 
non-user  is  no  foiMtoe.  9.  By 
Refuser.  As  if  tlie  stewtfd  tied 
by  his  patent  to  keep  «MUt 
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bat  in  a  stewardship  for  life  the  appointment 
would  not  be  revoked  by  a  subsequent  sale  of 
the  manor,  and  this  because  of  the  casual  profits 
iotcid^it  to  the  office  (110),  which  could  not  be 
det^mined  but  with  the  existence  of  the  ma- 
nor (111). 

Should  the  steward  be  disturbed  in  his  office, 
his  remedy  is  by  an  action  on  the  case  (112). 


*  iqicm  a  dflmaml  or  request  to 
be  made  by  the  lord,  if  the 
lord  demandeth  or  requeflteih 
lum  to  keep  a  coturt^  and  he 
fiuletfa;  this  is  a  forfeiture^ 
tfaou^  the  lord  be  thad>y  no- 
tinng  damnified."  [N.B.  Non- 
user  of  Itself  wiiikout  some  spe- 
cial damage,  is  no  forfeiture  of 
private  offices.  Co.  Litt.  333.a.] 
In  the  case  of  an  attorney 
whose  stewardship  is  deter- 
mined, the  court  of  law  of  which 
he  is  admitted,  will  exercise  a 
summary  jurisdiction  to  compel 
him  to  deliver  up  the  court 
roUs  of  his  employer.  Ex  parte 
Corpus  Christi  College.  6  Taunt. 
105. 

(110)  Co.  Litt.  233.  b.  Harvy 
r.Newlyn,  Cro.  Eliz.  859.  Co. 
litt.  233.  b.  And  see  Vin. 
Abr.  '  Officer*  (0. 4.)  pi.  5  &  6. 
Br.  Graunts.  pi.  93,  134. 

(111)  Sir  Charles  Howard's 
case,  Cro.  Car.  60.  ''Two 
jointenaats  grant  the  steward^^ 


ship  thereof  to  one,  and  £90. 
per  annum  for  the  exercise  of 
it ;  if  the  one  dischaige  him, 
it  is  a  good  discharge,  as  to  the 
service,  but  yet  he  shall  have 
his  fee :  If  the  lord  of  a  manor 
grant  the  stewardshq>  thereof 
to  another,  taking  ^10.  per 
ann.  of  the  issues  and  profits 
of  his  court  there  for  his  fee, 
and  afterwards  the  lord  dis- 
chaigeth  the  steward,  the  same 
is  void  j  for  it  is  a  disadvantage 
to  the  steward,  for  he  cannot 
have  his  fee  if  no  courts  be 
holden ;  but  if  the  fee  be  li- 
mited to  issue  out  of  lands, 
there  such  dischaige  is  good  > 
for  there  the  steward  shall  have 
his  fee,  although  that  no  courts 
be  holden  there.  See  18  E.  4. 8. 
to  that  purpose.*'  By  Tanfield 
arg.  in  Goore  and  others  Y.DaW' 
beny,  2  Leo.  76. 

(112)  Ferrer  &  Johnson, 
Cro.  Eliz.  335.  Harvy  ^  New- 
lyn,  sap.  And  see  the  pleadings 


136    Office  6f  Power  of  the  Steward^  SfC.  [Part  I. 

The  office  of  a  bailiff  of  a  manor  is  clothed 
with  mach  less  important  trust  and  discre- 
tion (113),  and  I  am  not  aware  that  any  doubt 
is  entertained  of  the  power  of  the  lord  or  chief 
steward,  to  appoint  a  bailiff  by  parol  (114),  or  of 
the  appointment  being  good  when  made  by  the 
steward,  without  any  special  authority  for  that 
purpose. 


in  an  action  for  distnrbing  a 
deputy  steward,  where  the  chief 
steward  was  appointed  by  a 
Corporation.  Anon.  Nels.  Lex 
Man.  App.  pi.  34. 

(113)  3  Ed.  2.  Tit.  Avowry. 
2  Ed.  4. 4.  12  H.  7. 14.  21  H.7. 
Keilw.  1584>*  Gybson  v.  Searl, 


Cro.  Jac.  176.  But  it  shouM  * 
seem,  that  if  the  lord  of  a  manor 
be  beyond  the  sea,  the  writ  of 
right  is  to  be  directed  to  ihe 
bailiff  of  the  manor.  1  Leo.  223 
in  Blagrave  &  Wood*8  case. 

(114)  Blagrave  &>  Woody  snip. 
dtes  12  H.  7.  25,  26,  27. 
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CHAP.  IV. 

OF  THE  SURRENDER  AND  OTHER 
COPYHOLD  ASSURANCES, 

[reserving  the  subject  of  Surrender  to  Will,  and  of  Devise, 

ibr  distinct  consideration.] 

There  can  be  no  substitution  of  a  person  into 
the  tenancy,  but  by  a  surrender,  nor  is  such  sub- 
stitution compleat  until  admittance. 

So  if  two  copyholders  are  desirous  of  ex- 
changing their  copyhold  lands,  it  can  only  be 
eflfected  by  surrendering  to  the  use  of  each  other, 
and  each  being  admitted  under  such  respective 
surrenders  (1). 

The  word  "  surrender"  is  said  by  C.  J.  Coke 
to  be  vocahvlum  artis,  and  to  admit  of  no  quali- 
fied term  (2),  but  this  rule  does  not  extend  to 
the  lord,  for  between  a  tenant  and  him,  the  con- 
veyance need  not  be  according  to  the  custom, 
but  may  be  made  by  bargain  and  sale,  or  other 
less  formal  act  (3) ;  and  in  Blemmerhasset  v.  Hum- 

(1)  Kitch.  171.    Co.   Cop.  missioners  of  bankrupt^  ante, 

s.  36.  Tr.  83.  but  a  different  p.  100. 

mode  of  transferring  the  copy-  (9)  Co.  Cop.  s.  39.  Tr.  06. ; 

hold    interest,    is    sonietimes  and  see  6  Vin.  Cop.  (U.)  pi.  2. 

pointed  out  by  act  of  parlia-  .    (3)  Blemmerhasset  v.  Hum- 

ment,  as  in  the  case  of  a  con-  berstone.  Hut.  65.'-  S.  C.  Sir  W. 

veyance  of  copyholds  by  com-  Jones,  41.    Hasset  v.  Hanson, 
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berstane  (4),  Lord  Hobart  thought,  that  a  copy- 
holder declaring  himself  weary  of  his  copyhold, 
and  requesting  the  lord  to  take  it^  was  equal  to  a 
surrender. 

Mr.  Watkins  contends,  that  the  rule  does  not 
extend  even  to  a  return  of  the  copyhold  into  the 
lord's  hands,  for  the  purpose  of  being  conveyed 
to  a  stranger  (5),  unless  the  rights  of  a  third 
person  are  prejudiced,  as  was  the  case  in  Zinzan 
&  TcUmadge  or  Talmash  (6),  where  the  first  cestvi 
que  vie  was  allowed  by  the  custom  to  destroy  the 
whole  estate  by  surrendering  into  the  lord's  hands, 
and  it  was  held,  that  his  joining  with  the  lord  m 
levying  a  fine  of  the  lands,  did  not  operate  as  a 
surrender  within  the  custom.  When  the  act  is 
such  as  amounts  to  an  absolute  relinquishment 
of  the  estate  to  the  lord,  it  would  certainly  seem, 
that  the  above  rule  is  not  applicable,  although 
the  lord  subsequently  grants  the  estate  out  again 
to  the  nominee  of  the  copyholder ;  but  when  the 
lord  is  merely  the  conduit  pipe  of  assurance  to 
a  third  party,  it  may  be  doutful  whether  the  word 
*  surrender''  is  not  essential  to  conclude  the  inte- 
rest of  the  heir  at  law  (7). 

Win.  66-7.     Wakeford's  case,  pi.  273. :  sed  vide  1  Roll.  Abr. 

1  Leo.  lOS.   Gilb.  Ten.  £52*3.  502.  (L.) 

lb.  300-1.    lb.   311-12.     lb.  (6)  1  vol.  on  Cop.  56. 

Watk.  N.  115.  (6)  Polkxf.  564.    S.C.  Sir 

(4)  Hut.  65.  and  see  6  Vin.  T.  Raym.  402.    8.  C.  2  Show. 

Cop.  (Z.)  pi.  17.     Coleman  v.  130.     8.  C.    T.  Jones,    142. 

BediU,  1  And.  199.  S.  C.  called  S.C.  1  Frean.  263. 

CoiEman  v.  Porliitan,l  Leo.  191.  (7)  Caltii.  Read.  57,  S8-9. 
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The  case  of  J3e£^!<^  &  ^liamf,  3  Butet  80.  cHed 
in  Gilb.  Ten.  253-4,  and  quoted  by  Mr.  Wat- 
kins  (8)  to  proTe  that  a  copyhold  may  be  sur- 
rendered by  implication,  is  clearly  in  opposition 
to  the  dictum  of  Sir  Edward  Coke,  that  the  word 
*  surrender'  is  vocabuhan  artisy  but  this  case  is  by 
no  means  to  be  relied  on  as  an  authority,  even 
according  to  die  notice  taken  of  it  by  Chief  Baron 
Gilbert,  who  thus  expresses  himself:  "  Copy- 
"  holder  in  fee  comes  into  court,  and  there  ac- 
"  cepts  a  copy  to  himself  for  life,  remainder  to 
*'  his  wife  for  life,  remainder  to  his  son  for  life ; 
*'  this  is  tantamount  to  a  surrender  to  the  use  of 
**  himself,  &c.  but  he  hath  his  old  reversion  in  him ; 
for  there  is  no  ground  to  make  a  surrender  of 
that  by  construction,  because  he  has  made  no 
disposition  of  it.  But  as  this  case  is  in  RoUs  (9), 
^  it  is  said,  that  it  was  no  surrender ;  for  that  a 
copyhold  cannot  be  surrendered  by  a  surrender 
in  law,  but  only  by  actual  surrender ;  yet  as  it 
is  in  other  places  in  RoUs^  it  is,  as  in  JBtdstrode^ 
*'  held  to  be  a  surrender,  but  that  the  reversion 
^  was  still  in  the  copyholder." 


Mom  Surrenders  we  to  he  made,  amd  into  whose  hands. 
Surrenders  are  made  in  various  forms,  —  in 

6  Vin.  Cop.  (Z.)  pL  6^  lO^  15.  Adams)    1    Roll.    Rep.    %6. 

lb.  Cop.  <L.  a.)  pi.  1.    Kitch.  8  D'Anv.  183.  (L.)  pi.  1. 

U9, 170-1.  (9)  1  RoU.  Abr.  SOI.  (L.) 

(8)  1  vol.  on  Cop.  58.  and  {Shephard  &  Adams),  but  see 

flee  S.  C.   (called  Sou^hcot  &  M.  13  Jac.  B.  R.  cited  ib. 
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some  manors  by  a  rod,  in  others  by  a  straw, 
in  others  by  a  glove  ;  which  symbol  is  delivfered 
over  by  the  surrenderor  to  the  steward,  or  other 
person  taking  the  surrender,  in  the  name  of  seisin. 

A  surrender  must  be  taken  by  the  lord,  or  his 
steward,  or  the  deputy  steward  (10),  though,  by 
special  custom,  it  may  be  into  the  hands  of  two 
tenants  of  the  manor,  or  of  one  tenant,  or  into 
the  hands  of  the  bailiff  in  the  presence  of  two 
tenants,  or  into  the  hands  of  a  tenant  in  the  pre- 
sence of  other  persons  (11);  but  the  custom  must 
be  pleaded  (12), 

And  a  tenant  is  not  liable  to  an  action  for  re- 
fusing to  take  a  surrender  (13). 

The  heir  is  a  copyholder  to  many  purposes 
before  admittance,  and,  as  it  would  seem,  may 
take  a  surrender  (14). 

But,  as  the  copyhold  interest  ceases  on  attain- 


(10)  Dudfield  &  Andrews, 
Tukely  &  Hawkins,  Parker  & 
Kett,  ubi  sup.  And  a  surrender 
may  be  made  into  the  hands  of 
a  steward  to  his  own  use^  Erish 
V.  Rives,  Cro.  Eliz.  717.  1  New 
Abr.  473.    Gilb.  Ten.  277. 

(11)  Co.  Litt.  59.  a.  Kitch. 
201.  Page  V.  Smith,  3  Salk.l00. 
Beany  v.  Turner,  1  Lev.  893. 
S.  C.  (called  Turner  &  Benny,) 
I  Mod.  61.  S.  C.  (called  Tur- 
ner V.  Benson,)  2  Keb.  666,  and 
see  1  Watk.  on  Cop.  78.  n.  [2nd 


ed.]  where  he  notices  a  custom 
to  surrender^  &c.  in  the  pre- 
sence of ''  sufficient  witnesses^" 
though  not  tenants. 

(12)  Freeborn  v.  Purchase, 
Sty.  107.  All.  68-9.  Co.  Litt. 
59.  a.  but  see  Beany  &  Turner, 
or  Turner  &  Benny,  sup. 

(13)  Forde  v.  Hoskins,  I  Roll. 
Rep.  126. 

(14)  Munifas y, Baker, iKehs 
25.  4  Co.  22.  b.  Post,  tit, 
'  Admittance.' 
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der,  a  copyholder  cannot  take  a  surrender  after 
attainder,  even  though  he  is  pardoned  (15). 

Whether  a  Surrender  can  be  made  by  Attorney. 

A  doubt  has  existed  in  practice,  whether  a 
copyholder  could  surrender  by  power  of  attor- 
ney ; ,  and  this  doubt  has  received  some  sanction 
by  a  case  in  which  two  Judges  are  reported  to 
have  held,  against  the  opinion  of  a  third  Judge, 
that  a  surrender  by  attorney  was  not  good,  and 
that  if  the  copyholder  could  not  attend  in  person, 
the  lord  should  appoint  a  special  steward  to  tokfi 
the  surrender  (16). 

But,  I  apprehend,  that  there  can  be  no  good 
reason  assigned  for  this  distinction  between  free- 
hold and  copyhold  assurances,  and  that  in  all 
cases  such  acts  as  a  copyholder  can  do  himself, 
he  may  authorise  another  to  do  for  him,  at  least 
in  the  court  of  the  lord,  or  before  the  lord  or  his 
steward  out  of  court,  and  without  any  special 
custom  for  it  (17). 

And  yet  it  should  seem  that  a  surrender  which 
is  warranted  only  by  special  custom,  must  be 
made  in  person,  as  if  there  be .  a  custom  that  an 
infant  may  surrender  at  the  age  of  discretion  (18). 

(15)  Benison.  v.   Strode,  T.  Rep.  393.     I  D'Anv.  665.  Au- 
Jones,  189,  190.  thority  (A.)  marg.    2  D'Anv. 

(16)  See  1  Leo.  36.  ca.  45.  181.  (G.)  1  NewAbr.462.  (D.) 

(17)  Combes' s  case,  9  Co.  75.  Godb.  389.  and  see  1  Watk.  on 
Parker  &  Keck,  I  Conay.  85.  Cop.  67.  n.  (p). 

Warner  v.  Hargrave,  2  Roll.         (18)  Co.  Cop.  s.  34.  Tr.  78. 

Note. 
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It  k  certadnly  the  constant  practice  to  admit 
of  surrenders  by  power  of  attorney^  and,  in  such 
cases,  it  is  usual,  and  very  proper,  for  the  steward 
to  inrol  the  power,  which  should  be  copied  ver- 
batim at  the  end  of  the  court  roll  of  the  parti- 
cular day.  The  reader  will  find,  that  in  Hardy 
T«  Reeves (\9),  the  heir  of  the  mortgagee  gave  a 
power  of  attorney  to  be  admitted,  and  afterwards 
to  mrrender  to  a  person  who  purchased  subject 
to  the  equity  of  redemption :  and  that  in  the 
Attwney  General  t.  Vigor  and  others  (20)^  no 
question  was  made  on  the  ralidity  of  a  power 
of  attorney  to  be  admitted,  and  afterwards  to 
nmrender  to  the  use  of  the  will  of  the  copy- 
bolder* 

And  even  a  custom  for  a  copyholder  to  make 
letter  of  attorney  to  two  copyholders  to  surrender 
after  his  death,  has  been  held  to  be  good  (21). 

It  has,  however,  been  decided,  that  where  a 
custom  is  alleged,  that  a  surrender  must  be  in 
person,  the  purchaser  is  not  compellable  to 
accent  of  a  surrender  by  attorney,  Mitehel  v. 
A€ale(22):  neither  can  a  copyholder  be  compel- 
led to  surrender  by  attorney  (23). 

Deeds    of   in&nts    which    do         (20)  8  Ves.  Jun.  265. 
not  take  effect  by  delivery  of         (21)  Rohy  &  Twelves,  Sty. 

dieir  own  Imnds  are  void  ^  but  423.  and  see  WdUn  r.Bucknal, 

such  as  talce  effedr  by  deii-  ib.  291^  311. 
Tcry  of  thdr  own  hmids,  are         (22)  2  Ves.  679. 
voidable  only.    Berk.  s.  12^  13.         (23)  Symms  r.  Smtk,  Cro. 

Post,  N.  (24)  and  (47).  Car.  299.    S.  C.  Cknib.  44S. 
(19)  4  Ves.  Jun.  466. 
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In  Mitchel  &  Neale,  the  Chancellor  6aid,  that 
a  surrender  by  attorney  cannot  be  out  of  court, 
for  that  would  be  for  an  attorney  to  make  an  at- 
torney, which,  unless  there  is  a  special  power  in 
the  letter  of  attorney  for  that  purpose,  an  attor- 
ney cannot  do  :  but  this,  I  conceive,  must  mean 
where  the  surrender  is  into  the  hands  of  the 
lord,  by  the  hands  of  customary  tenants,  or  of 
the  bailiff  or  reeve,  pursuant  to  a  special  custom ; 
and  it  has  been  decided,  that  a  copyholder  can- 
not make  such  a  surrender  by  attorney,  unless  it 
is  expressly  authorised  by  the  custom  (24). 

It  is  also  settled  that  a  person  who  has  a  bare- 
authority,  as  an  executor  empowered  to  sell  land, 
cannot  surrender  by  attorney  (26). 

And  an  authority  by  special  custom,  though 
joined  with  an  interest,  cannot  be  executed  by 
attorney  (26). 

An  attorney  may  surrender  either  m  the  name 
of  his  principal  or  in  his  own  name  (27),  but  in 
the  latter  case  the  power  should  be  referred  to ; 


(24)  Comhes's  case,  sxtte, 
cites  Chapman's  case^  1  Roll. 
Abr.506.  Co.Cop.s.34.Tr.78. 
Co.  IdU.  59.  a.    Airte^  p.  141. 

(25)  Combea's  ease^  svqp. 
fVamer  &  Bargrav€i  ante.  Co. 
Cop.  8. 34.  Tr.  78.  And  this 
nde,  I  ooneeive^  exteaik  to 
persooB  who  derive  a  power 
over  Ihe  feeof  copyholds^  un- 
der an  act  of  parliament. 

(26)  As  if  there  be  a  special 


custom^  that  a  copyholder  far 
life  may  make  estate  for  20 
years^to  continue  after  his  death. 
Co.  Cop.  8.  34.  Tr.  78. 

(27)  Combes's  case,  sup. 
Parker  &  Kett,  I  Salk.  96. 
S.  C.  1  Ld.  Raym.  669.  S.  C. 
1  Corny.  83.  S.C.  12Mod.468. 
But  see  contr.2Ld.Raym.1419. 
which^  however,  is  not  consi- 
dered any  authority. 
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and  an  attorney  may  act  although  his  principal  is 
present  (28). 

According  to  the  authority  of  Lord  Coke  (29), 
an  infant  or  feme  covert,  and  almost  every  other 
person,  under  whatever  disability,  may  be  an 
attorney  to  surrender  for  another,  the  act  being 
merely  ministerial ;  but  a  power  of  attorney 
cannot  be  given  by  a  person  under  disability, 
unless  authorised  by  act  of  parliament,  as  under 
the  acts  of  9  Geo.  1.  c.  29.  and  47  Geo.  3.  sess.  2. 
c.  8.  (30) 

An  attorney  must  pursue  his  authority  strictly, 
according  to  his  appointment,  (which  must  be  by 
deed,)  and  consistent  with  the  custom  of  the 
manor  (31),  but  if  he  exceeds  his  authority,  the 
excess  only  will  be  void  (32). 

Of  the  Surrenderor  and  Surrenderee^  and  first  of 

m 

Baron  and  Feme. — A  surrender  by  a  feme 
copyholder  is  suspended  by  marriage  (33) ;  and 
after  marriage  her  surrender  is  void,  unless  she 
signifies  her  free  will  and  consent  under  a  private 
examination  by  the  lord  or  by  the  steward,  or 

(28)  Mitchel  &  Neale^  sup.  Rvppon  &  Dawding,  Amb.  627. 

(39)  Co.  Litt.  52.  a.    And  473.  marg.    And  I  apprehend 

see  Harg.  and  Butl.  ib.  n.  (2).  that  a  power  given  to  a  feme 

(30)  See  these  Acts  in  the  covert  during  the  first  marriage^ 
Appendix.  even  if  to  be  exercised  notwith- 

(31)  Combes' s    case,    ante,  standing  her  then^  or  any  fii- 
Co.  Litt.  52.  a.  ture  coverture^  would  be  sus- 

(32)  Co.  Cop.  s.  41.  Tr.  93.  pended  by  a  second  marriage. 

(33)  George  d.  Thombury  v. 
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his  deputy  (34)  i  and  by  special  custom  a  wife 
may  be  privately  examined  as  to  her  consent, 
before  two  tenants  (35). 

It  is  a  moot  point  whethet*  the  examination  of 
a  feme  covert  in  copyhold  cases,  stands  on  the 
sam^  footing  as  the  private  examination  under  a 
fine,  in  freehold  cases,  and  it  is  therefore  always 
desirable  to  enquire  into  the  usage  of  the  manor ; 
but  according  to  the  case  of  Smithson  &  Cage  (36) 
the  examination  of  a  feme  covert,  by  the  lord  of 
his  steward,  trould  be  good^  even  without  any 
special  custom  to  warrant  it. 
'  We  have  already  seen  that  a  custom  for  the 
wife  to  dispose  of  her  copyhold  estate  without  the 
asi^eht  of  her  husband,  could  not  be  support*" 
ed  (37). 

And  it  has  been  doubted,  whether  the  sur^ 
render  of  a  married  woman  alone,  Ivithout  her 
husband,  is  good,  though  he  should  be  present. 
Unless  warranted  by  immemorial  usage  (38). 

But  it  would  appear,  that  a  custom  for  the 
wife  alone  to  surrender,  with  the  assent  of  her 
husband,  is  good,  and  that  the  husband's  pte- 


(34)  Smthion  &  Cage,  Cto. 
Jac.  5^.  BUrdeVs  case^  Cro. 
Eliz.  48.  Burgess  &  Foster, 
1  Leo.  289. 

(35)  Eruhv.ttives,Cro.Eii±. 
T17.  Drk>er  d.  Berry  v.  Thomp- 
son  and  another^  4  Taunt.  994. 

(36)  Cro.  Jac.  5«e. 

(3r)  Stevens  d.  Wise  V.  Tyr- 
VOL.  I. 


tell,  2  Wilfl.  i.  Ante,  p.  39,  95. 
But  see  Compton  y.  Collinson 
and  others,  2  Bro.  Ch.  Rep.  377. 
S.C.  1  H.  Bl.334.  Belt's  Supp. 
to  Ves.  Sen.  121-2. 

(38)  TaylorViPhiUps,lVes. 
229.  Beits  Supp.  119,  253. 
.^id  see  Stevens  d.  Wise  v.  Tyr-* 
rell,  sup. 
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senoe,  or  hi»  covenwt  ip  a  deed  of  separatioa, 
that  she  might  dispose  of  her  estate,  would 
create  the  presumption  of  his  consent  (39) :  and, 
indeed,  it  was  held  in  Campton  &  Collinsan  (40), 
that  under  such  a  cpyenant,  copyhold  lands, 
which  had'  descended  to  tb^  wif(^,  might  be  sur- 
rendered by  her  without  her  husband's  joining, 
and  without  a  special  custom. 

And  it  should  seem  that  a  sunrender  by  hus- 
band and  wife  of  the  wife's  lands,  she  being 
priyately  examin^ed,  is  good,  by  custom,  even  if 
the  wife  i»  an  infant  (41)* 

It  is  very  common,  on  the  sale  of  copyhold 
estates,  where  the  wife  is  dowable  by  the  custom 
of  the  manor,  to  join  her  in  the  surrender  to  the 
purchaser;  but  this  is  totally  unnecessary,  it 
being  a  settled  principle,  that  the  freebench  of 
the  wi£9  ift  defeated  by  the  alienation  of  the  hus- 
band, or  Qv^n  his  contract  for  sale ;  unless,  in^ 
deed,  as  to  copyhold  estates  within  manors  where 
gavelkind  tenure  prevails,  and  there  it  is  essential 


(39)  Skipwith*8  csae,  3  Leo. 
81.  4  Leo.  148.  Godb.14,143. 
Mo.l^.  ca.  9f|S,  2  Broifia.218, 
And  see  S.  C.  %  D*Any,  430^ 
but  th^  cuatom  U  not  corr^y 
stated  there.  See  2  WOs,  1^  %, 
and  see  Cofwpton  v.  Collin$<mji 
ante  p.  145.     1  Atk.  6117. 

(40)  Sup<  And  see  Year 
Book,  17  Ed.  3.  58.  &  78. 
17  Ass.  pi.  17.    1  Roll.  Abr, 


846.  (N) .  Cbm,  Dig.  tit.  Bar. 
and  Feme,  (P.  1.)  Fitz.  Abr. 
cut  in  vita,  pi.  19. 31.  Co.  Litt. 
U2.  a,  132.  b.  133.  a.  Countess 
of  Portland  v.  Prodgers,  2  Vem. 
104.  Skipwith's  case,sap,  Mary 
PoTtingUm's  case,  10  Co.  43,  a. 
Co,  £nt.  576.  Daniel  v.  Uhley, 
W.  Jone^,  137.  Latch.  39, 134. 
(41)  Litt.  Rep.  274.  3  H. 
Bl  345. 
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that  the  wife  should  join  in  the  surrender,  and 
be  privately  examined  as  to  her  uncontrolled  asM 
sent,  the  same  as  on  a  surrender  of  her  awh 
customary  estate.  The  practice  of  joining  the 
wife  in  the  surrender  when  unnecessary,  is  very 
objectionable,  and  should  be  discountenanced 
by  stewards  of  manors,  as  it  is  putting  upon  the 
face  of  the  court  rolh  eonstmctrre  evidence 
of  a  custom,  which,  in  poinC  of  fact,  does  not 
exist. 

Though  copyholds  are  not  vdthin  the  statute 
of  uses,  they  nvay  be  surrendered  by  a  husband 
to  the  use  of  his  wife,  the  conveyance  being  not 
immediately  to  her,  but  mediately  by  the  lord 
into  whose  hands  the  surrender  is  made  (42): 
And  the  case  of  Driver  d.  Berry  v.  Thomp$(m(43) 
has  decided,  that  a  copyhold  estate  may  be  K- 
mited  by  the  husband  and  wife,  to  such  uses  as 
shall  be  appointed  by  the  will  of  the  wife,  and 
that  her  appointment  by  will  in  the  husband's  life- 
thne  is  good. 

The  reader  is  here  reminded  that  a  surrender 
by  the  husband,  of  copyhold  lands  belonging  to 
his  wife,  or  by  a  copyholder  of  lands  whereof  he 
i$  seised  for  a  customary  estate  tail,  doe^  not 
work  a  discontinuance  (44). 


(48)  Bunting  v.  Lepingwel,  Peacock  v.  Mtmck,  2  Ves.  191. 

4  Co.  29.  b.    to.  Cop.  s.  35.  Belt's  Supp.  323-4. 
Tr.  79.    Gilb.  Ten.  220.  (44)  Ante,  p.  69,  60. 

(43)  4  Taunt.  294.  And  see 
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An  Infant  is  not  bound  by  a  surrender,  except 
by  special  custom  (45)>  consequently  he  may  enter 
at  full  age,  and  is  not  put  to  his  plaint  in  nature 
of  a  dumfuit  infra  (etateniy  even  though  the  surren- 
deree ha»  been  admitted  (46) ;  yet  a  surrender  by 
an  in£ant,  if  it  is*  for  his  benefit,  is  voidable  only^ 
and  not  ipso  facto  void  (47);  therefore  an  infant 
may  surrender  a  copyhold  held  for  lives,  for  the 
purpose  of  effecting  a  renewal,^  subject  to  his 
right  of  avoiding  the  transaction  vrheii  of  age  ; 
it  should,,  however,  appear  on  the  face  of  the 
surrender,  that  such  renewal  is  beneficial  to  the 
infant  (48). — ^But  a  power  over  copyholds  can- 
not be  executed  by  an,  infant,  when  it  is  coupled 


(45>  Ante^  p.  14&  By  t£e 
enstoiQ  of  the  manor  of  Pa- 
fluigton  an  in&nt  of  12  years 
niay  surrender.  Lyde  v.  Somis^ 
ter,  Tr:  15.  Car.  Toth.  173. 
And  in  Nayler  &  Strode,  2  Ch. 
Rep.  S9^y  a  stirrender  of  a  co- 
pyhold by  an  in&nt  of  4'  or  & 
years  of  age  was  allowed. 

(46)  Gilb.  Ten.^Jt.'  Knight 
&  FooiTnan,  I  Leo.  95^.  S.G. 
^KmgU  &  Fortipan)  Cro.  Eliz. 
90.  Bullock Y.Dibley,Mo.S96. 
Poph.  31^;  Gootes  v,  Grane, 
Mo.  597. 

(47)  Z(mci&Par«on*,  SBiiiT. 
1794^  1804.  Co.  Litt.  51.  b. 
(.n.  3.)  Ashfield  v.  Jikfieli, 
W.,  Jones^  X$7.    Aod  Perkins, 


s.'12.  saysy  ''AH  gifb  grants 
or  deedfr^  made  by  air  utifant, 
which  do  not  take  efiect  by 

^  deHveiy  of  hi6  hand^  are 
TOid :  but  gifts^  grants  or 
deeds  made  by  an-  infant  by 
matter  in  deed^or  in  wtiting, 
which  take  e£Eect'  by  delivery 

*"'  of  His  own'  hand^  are  Yoid- 
able  by  liimiself^  and  his 
heirs^  and  by  tiiose  which 

"  shall  have  his  estate."    And 

see  ante^  p.  141-2. 

(48)  ^oueh  &  Parsons,  Hip. 

And  an  in&kit  trustee  may  be' 

compelled  to  surrender  copy- 

hol\ls  under  the  stat.  7  Annet,. 

c;  19'.    Ante,  p.  lOU 
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with  an  interest,  any  more  than  in  fineehold 
cases  (49). 

A  person  who  is  not  in  the  seisin,  as  a  contin- 
gent remainder-man,  or  the  heir  in  the  lifetime 
of  his  ancestor  even  although  he  should  survive 
the  ancestor,  cannot  surrender ;  for  a  surrender, 
which  passes  nothing  into  the  hands  of  the  lord, 

does  not  operate  by  way  of  estoppel ;  therefore, 
where  a  copyhold  was  devised  to  A.  for  life,  re- 
mainder to  B.  for  life,  and  afSter  his  decease  to 
such  of  the  testator's  nieces,  {daughters  of  A.)  as 
sheiild  be  then  living,  as  tenants  in  common  in  fee, 
and  the  six  nieces  were  admitted  in  reversion,  each 
to  an  undivided  sixth  part,  and  sold  and  surren- 
dered their  shares  to  B.,  (four  only  surviving  B., 
of  whom  three  afterwards  died ;)  the-  surviving 
niece,  and  the  heirs  of  the  other  jthree  who  sur- 
yived  3^  recovered  in  ejectment  against  the  de^ 
visee  of  the  purchaser  of  B.  (50). 


^49)  Hearle  v.  Greenbankj 
1  Ves.  299.    3  Atk.  695. 

As  to  powers  which  an  in^suit 
may  exercise^  see  Powell  on 
Powers^  43.  Sugden  on  Pow- 
ers, 136  et  seq. 

And  lor  the  effect  of  a  con- 
veyance by  commissioners  in 
bankruptcy,  with  respect  to 
powers  vested  in  the  bank- 
rupt, see  Sugden  on  Powers, 
154.  Note  also,  that  it  was 
decided  iki  Thorpe  t«  Good" 
M,  17  Ves.  ^jdS,  460.  tha^  a 


bankrupt  cannot  be  compelled 
by  decree  in  equity,  to  execute 
a  poww  for  4he  benefit  c^  his 
creditors. 

<M)  Doe  d.  BlachseU  and 
others  v.  Tornkim  et  ux,  1 1  East, 
185.  And  see  GoodtitUd.Faulk' 
Iter  and  others  v.  Morse,  3  T.  R. 
365.  (whidi  case  affords  much 
infonnation  on  lihe  doctrine  of 
estoppel,  as  apjdicable  to  free- 
hold tenure,  and  on  the  diver- 
sity between  a  rdease,  a  feoff- 
ment, and  a  warranty.)     Vid^ 
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But  the  reversioner,  and  vested  remainder-maa 
are  in  the  seisin  and  may  surrender  (51) ;  and 
although  a  copyholder  who  hais  leased  by  license 
of  the  lord,  is  not  strictly  speaking  a  reversioner, 
yet  his  copyhold  interest  may  pass  in  a  surrender 
by  the  name  of  a  reversion  (52). 

A  remainder-man  entering  upon  the  tenant  for 
life,  does  not  thereby  acquire  any  customary  es- 

■ 

tate,  whereof  to  malce  a  surrender;  but  the 
person  ousted  is  in  all  cases  the  tenant,  and  he 
or  his  heir  may  surrender,  and  not  the  person 
who  has  obtained  wrongful  possession  (53),  and 


also  Doe  &  Prestwidge,  4  Mau. 
&  Sel.  17S.    Doe  d.  IbboU  v. 
Cowling  etux,  6T.R.63.  Tay- 
lor V.  PbiUps,  1  Ves.  329,  230. 
(51)    Butler    &    Lightfoot, 
3  Leo.  239  3   4  ib.  9.    Heggor 
&  Felston,  4  Leo.  111.  Gfppyn 
V.  Bunneyy  Cro.  Eliz.  504.  S.  C. 
{Tiping  y.  Bunning)  Mo.  465. 
C(4dbii»v.CokiUii,Cfo.£Uz.662. 
.^tmceline   v.  Juneelme^    Cro. 
Jac.  31.    Bullen  &  Gi;g(^,  Cro. 
Eliz.  148.    S.  C,  1  Leo.  175. 
Church  V.  Mundf,  12  Veft.  426, 
431.  Co.  Liu.  266.  h.  N.  (1), 

(52)  Sufinnerton  y.  MiUer, 
Hob.  177.  S.  C.  Browiil.  178. 
But  See  Selby  y.  Becke,  Lht. 
Rep.  17  Seifyn'a  case,  5  Co. 
124.  b.    Cro.  £]]z.  585. 

(53)  Bird  &  Kirke,  I  Mod. 
199.  S.  C.  Gaft«r>  M7.  S.  C. 
<^alle4  Keear.Kifl^,)  2  Hod. 


32.  1  Watk.  on  Cop.  61.  2  ib. 
146.   But  1  apprekend  tbat  tbe 
person  ousted,  or  his  heir,  must 
enter  previous  to  making  any 
surrender.  Joynder  y.  Lambert, 
Cro.  Jac.  36.     Norrice  y.  Noft 
rice,  March,  23.  Selhy  &  Becke^ 
Litt.  Rep.  17.     Pit  y.  Moore, 
T.  Jones,  154.     1  Burr.  108. 
And  see  Nalsoti  y.  Retnington, 
Clayt.  1.  in  which  a  copyholder 
of  the  King's  who  was  put  out 
of  possession,  during  the  ouster^ 
made  a  surrender  to  I.  S.,  who 
was  lessor  of  the  plaintiff,  and 
it  was  held  that  nothing  passed 
by  the  surrender,  though  there 
was  AO,  disseisin,  tbe  freehold 
b^ing  in  the  King,  who  could 
i^ot  be  disseised;  but  that  by 
the  entry  of  the  eopyholder  hia 
estete  was  regained. 

P^.B.  The  r^t  of  entry  i^ 


/ 


as  such  disseisoi^  had  no  copyhold  intel^st  before 
admittance,  he  is  not  capable  of  a  release  from 
the  rightful  tenant,  especially  as  silch  releasi^ 
would  be  prejudicial  to  the  lot*d  (54).  * 

One  joint  tenant  may  release  or  suirendei*  td 
another,  which  will  operate  as  a  severance  of 
the  joint-tenancy,  and  the  releasee  of  surren-^ 
deree  will  be  in  by  his  companion,  and  not  by 
the  original  grant  (55);  arid  the  joint-tcfnancy 
will  be  destroyed  even  by  a  surrender  to  will  (66) ; 
or  to  a  stranger  on  condition  io  pei^forttl  the 
will  of  the  surrenderor  (57^),  though  such  dur- 
i^fender  is  dormant  and  revocable. 

A  surrenderee  of  copyholds  canliot  suirendef 
before  admittance,  even  thoiigh  the  silrrender  to 
him  is  presented,  nor  trill  his  admittance  subse-^ 
quent  to  his  surrender,  make  such  surrender 
valid  by  relation  (58) ;  for  though  any  act  of  laW 


not  toBed  by  a  descent  of  co- 
pyho\AB,  ante^  p.  59.  Neither 
i^  it  necessary  for  a  disseisee  of 
copyholds  to  t)e  admitted  on 
entry^  as  he  coxitinues  tenant. 
Co.  Cop.  s.  66.  Tr.  129.] 

(54)  W^aA:e/brd**  case,  1  Leo. 
JOS.  N.  (2)  to  Co.  Litt.  6?.  a. 
4  Co.  85.  b.  Moriimore'9  case, 
Hetl.  150.  Co.  Cop.  s.  36. 
Tf.  83. 

(55)  Kitch.  168.  Co.  Litt. 
59.  b.  Co.  Cop.  s.  35.  Tr.  79. 
Wase  &  Pretty,  Win.  3.  4  Mod. 
%4.  2  D'Anv.  205*  1  New. 
Abr.  470.    And  se^  Baddeleif. 


V.  Leppingwell,  2  Burr.  1543, 
Post,  tit.  ^Admittance  (Joints 
tenantj.* 

(56)  Post,  tit.   '  Surrender 
to  WiU.* 

(57)  Gale  v.  Gale,  2  Cox 
Ch.  C^.  136. 

(58)  Co.  Cop.  s.  39.  Tr.  87. 
Supp.  s.  4.  Sty.  146.  in  Barker 
V.  D^ham,  2  Bl.  Com.  368. 
Rawlinson  v.  Green,  Poph.  127. 
S.  C.  3  Bulst.  237,  240.  H^ilr 
son  V.  Weddell,  Yelv.  144.  S.  C. 
1  Prownl.  143.  Co.  Litt.  60.  a. 
n.  (2).  Boe  d.  Tofield  v.  To- 
JkU,  ILE^t,  2463    and  se^ 
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will  operate  upon  the  estate,  as  in  Benson  & 
Scott  (59),  and  other  cases,  where  the  admission 
has  been  held  to  have  relation  to  the  surrender, 
so  as  to  make  the  estate  pass  in  the  same  course 
of  descent,  and  to  give  the  same  right  to  dower 
and  curtesy,  as  if  the  admittance  and  surrender 
had  been  contemporanpoui^  acts ;  yet  it  cannot 
be  affected  by  any  act  of  the  party,  according  to 
the  distinction  in  Butler  &  Bakers  case  (60). 

And  as  a  surrenderee  has  no  interest  before 
admittance,  he  is  not  capable  of  forfeiting  the 
copyhold  by  committing  felony  or  other  act  (61) ; 
but  it  is  otherwise  as  to  an  heir,  who  is,  to  many 
purposes  at  least,  tenant  before  admittance  (62). 

The  above  case  of  Doe  &  Tqfield  has  decide^ 
(contrary  to  a  prevailing  notion  (j83),)  that  the 
steward's  acceptance  of  a  surreii^er  from  the 
first  surrenderee,  is  not  an  admittance  of  him  \ 
and  Lord  EUenborough  there  observed,  that  the 
authorities  on  that  point  in  Go.  Cop.  s.  39, 
Yelv.  144.  and  Pop.  127.  were  not  impeached 
by  the  passage  in  Roll.  Abr.  505.  X.  pi.  1.  or  the 
note  in  Co.  litt.  60.  a. ;  for  it  appeared,  ftoxa 
Cro.  £liz.  504.  and  662.  that  in  I^eeping  &  Bun^ 

Robimon   v.  Greves,  Bridgm.  (62)  Ante^  p.  140. 

Rep.  81.  Ford  v.  Hoskins,  Cro.  (63)     Elkm     v.     Wastall, 

Jac.  368.     S.  C.  2  Bulst.  336.  3  Bulst.  239.     6   Vin.   Cop. 

(59)  Ubi  sup.  (E.  b.)    1  vol.  Watk.  on  Cop. 

(60)  3  Co.  29.  a.          ,  60-1.  lb.  101.   Co.  Litt.  60.  a. 

(61)  Roe  d.  Jeffer'm  *  aL  v.  n.  (2).    GUb.  Ten.  283. 
Hicki  ^  al.  2Wils.  13.    And 

^ee  Co.  Cop.  s.  59.  Tr.  J37. 
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Tung^  (called  in  Cro.  Gyppyn  &  Suufiejf^)  the  first 
sorrenderee  was  a  remainder-man,  and  that  the 
tenant  for  life  had  been  admitted,  and  that 
Colchin  T.  Colchin  was  the  case  of  an  heir. 

Of  the  Effect  of  a  Surrender  of  Copyholds. 

When  a  copyholder  surrenders  for  a  valuable 
consideration,  the  land  is  bound,  both  at  law 
and  in  equity  (64),  and  he  is  prevented  from  sur- 
rendering to  any  other  person  (65) ;  but  the 
whole  legal  estate  remains  in  him  {Gid\  and  he 
has  a  right  to  retain  the  possession  subject  to  his 
accounting  for  the  mesne  profits,  if  the  surren- 
deree is  afterwards  admitted  (67),  and  if  the  sur- 


{64)  And  the  adnussion,  as 
we  shan  see  hereafter,  is  merely 
as  between  the  lord  and 
tenant:  on  these  grounds  it 
^  been  decided^  that  the 
admittaaoe  of  the  surrenderee 
need  not  be  memorialized  on 
a  sorrender  of  copyholds  for 
securing  an  annuity.  Doe  d. 
Na^lor  y.  Stephens,  1  Price 
Rq).  38. 

(65)  Kltch.  161.  Co.  Cop. 
8. 39.  Tr.  87-8.  Roe  d.  Noden 
▼.  Griffiths,  4  Burr.  1961. 
Vaughan  d.  Atkins  v.  Atkins, 
5  Burr.  2786-7.  Holdfast  d. 
Wootams  v.  Clapham,  I  T.  R. 
601.  Benson  &  Scott,  1  Salk. 
185.    S.  C.  3  Lev.  385.    S.  C. 


Skin.  406.  S.  C.  Holt^  160. 
S.C.  Comb.  233.  S.C.  4Mod 
251.  S.  C.  12  Mod.  49.  Cro. 
Car.  284. 

(66)  Kitch.  161.  Burgoyne 
V.  Spurting,  Cro.Car.  273, 283. 
S.  C.  W.  Jones,  306.  Baddeley 
V.  Leppingwell,  3  Burr.  1543. 
Fisher  &  mgg,  1  P.  W.  17. 
Doe  d.  Shewen  v.  Wroot  and 
others,  5  East,  132.  S.  C. 
1  Smith's  Rep.  363. 

(67)  2  Bl.  Com.  368.  C«. 
Cop.  8.  39.  Tr.  87.  Gilb.  Ten. 
263.  Roe  d.  Jeffereys  et  aL  v. 
Hicks  et  at.  2  Wils.  13.  Bur^ 
goyne  v.  Spurling,  sup.  Berry 
V.  Greene,  Cro.  Eliz.  349.  Fro^ 
set  or  Rostwell  v.  Welsh,  Cro. 
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renderor  die  thfe  estate  devolves  npon  his  cus- 
tomary heir  (68) ;  but  he  is  a  trustee  for  the  sutten- 
deree,  and  cannot  set  up  an  objection  against  his 
recovering  in  ejectment,  on  a  demise  laid  be- 
tween the  time  of  the  surrender  and  the  admit- 
tance, even  if  the  action  is  brought  before  ad- 
mittance, for  that  relates  back  to  the  period 
of  the  surrender  (69) ;  but  an  action  of  trespass 
would  be  maintainable  by  the  surrenderor,  and 
not  by  the  surrenderee  (70). 

A  surrender  is  not  affected  by  the  death  of 
the  surrenderor  (71),  or  df  the  person  by  Whose 
hands  the  surrender  is  made,  but  presentment  aiid 
admittance  afterwards  will  be  good ;  nor  does 
the  death  of  the  surrenderee  before  presentment 
of  the  surrender,  affect  the  right  of  the  heif  to 
be  admitted  (72). 

So  much  of  the  copyholder's  interest  as  is  not 


Jac.  403.  S.  C.  d  BulAt.  2114. 
S.C.  1  Hon.  Rep.  411.  S.C. 
Godb.  268.  Arnold  v.  George, 
Yelv.  16. 

(68)  Burgoyne  &  Spurting, 
frosel  &  Welsh,  Doe  &  fFroot, 
ubi  sup.  Doe  d.  Vemony.  Ver- 
non et  al,  7  £ast^  8. 

(69)  See  Benson  &  Scott, 
Holdfast  &  Clapham,  and 
Vaughan  &  Atkins,  ante  p.  153. 
Doe  d.  Bennington  v.  Hall,  16 
East,  203. 

(70)  Berry  v.  Greene,  Cro. 
miz.349.  But  if  the  surrenderee 


is  in  posfiession,  trespass  woiitd 
be  maintainable  by  him^  I  ap- 
prehend, and  not  by  the  silr* 
renderor. 

(71)  But  a  custom  requiring 
the  surrenderee  to  be  admitted 
in  the  lifetime  of  the  8uri*en- 
deror,  would  be  good.  Fenn 
d.  Richards  v.  Marriott,  "Willes, 
430.    Ante,  p.  30. 

(72)  Bunting  v.  Lepingwel, 
4  Co.  29.  b.  Kite  &  Queinton, 
4  Co.  25.  a.  Co.  Cop.  &.  40. 
Tr.  89.  Vaughan  &  Atkins; 
Frosel  &  Welsh,  sup. 
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expressed  in  the  surrender,  or  in  the  limitations 
by  his  will,  pursuant  to  a  surrender  to  the  uses 
thereof,  will  remain  in  him  of  his  old  estate,  and 
be  considered  as  his  reyersion  (73) :  theref<M^ 
after  a  surrender  by  a  copyholder  to  the  uses  of 
his  will,  he  may  surrender  to  any  person  he 
pleases  (74) ;  and  on  a  surrender  to  such  uses  as 
the  lord  shall  appoint,  if  the  lord  appoints  the 
use  to  I.  S.  for  life,  the  fee  (subject  to  the  life 
interest  of  I.  S.)  will  result  to  the  surren^ 
deror  (75). 

The  heir,  as  I  have  before  shewn  (76),  will 
take  by  descent  and  not  by  purchase,  when  the 
two  estates  meet  in  him ;  and  the  ultimate  limita^ 
tion  to  the  right  heirs  of  the  copyholder,  under 
a  surrender  to  uses,  is  within  this  rule,  whether 
or  not  the  copyholder  takes  a  particular  estate 
by  the  surrender  (77);  though  it  has  be^i  thought, 


(75)  BtmitHg  ▼.  LepU^wel, 
4  Co.  29.  b.  BuUen  &  Grant, 
Cro.Elk.  148.  S.C.  1  Leo.  174. 
Peiger's  ctae,  9  Co.  10r«  a. 
fUeh  V.  Hockley,  do.  Elii^  441. 
S.  C.  4  Co.  23.  a.  Brci§n  r. 
Dyer,  Holi,  165.  S.C.  11  Mod. 
98.  Thnutout  d.  Gower  r.  Cwi^ 
nmgham,  %  Sir  W.  Bl.  1046. 
Bjoe  d.  Noden  ▼.  QrifiU  et  oL 
4  Borr.  1952.  KehnM  r. 
Tucker,  Bmwnl.  ISl.  Vin. 
Abr.  Cop.  (S.  a.)  pi.  16.  Shep* 
herd  y.  Adam,  or  BelfiM  & 


Adanu,  or  Sauthtot  &  Adanug 
ante,  p.  139. 

(74)  FitckkH0ckley,Thruii- 
out  h  Cunningham,  nip.  Post, 
tit. '  Surtender  to  Wm.* 

(75)  IFror#  case,  Litt«  &q). 
26. 

(76)  Aate,  p.  55. 

(77)  R^  &  GnfiU,  Slip. 
Smith  v.  Trigg,  I  Stra,  487. 
Globoid  ▼.  FreeitMe,  3  Lev. 
406.  Ahhot  r.  Burton,  1  Salk. 
590.  HarriB  v.  Bkkop  of  Lin- 
coin,  2  P.  W.  138.    Gab.  Ten. 
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that  if  the  surrenderor  did  not  take  a  particular 
estate,  the  fee  would  not  result  to  him,  but  that 
his  heir  would  be  in  by  purchase  (78).  Indeed  a 
distinction  of  that  nature  once  existed  with  re- 
spect to  freehold  estates  (79),  but  it  was  long 
since  abolished,  and  both  in  freehold  and  copy- 
hold cases,  the  ultimate  limitation  to  the  right 
heirs  of  the  grantor,  or  surrenderor,  is  considered 
as  part  of  his  old  estate,  and  vested  in  him  as  a 
reversionary  interest  (80) ;  the  rule  being  that  a 
man  cannot  limit  an  estate  to  his  right  heirs  as 
purchasers  (81). 

Where  a  surrender  is  perfect  in  the  beginning, 
a  memorandum  which  would  make  the  whole 
void  will  be  rejected,  as  if  the  memorandum  be, 
that  the  surrender  is  not  to  be  in  force  till  after 
the  death  of  the  surrenderor  (82):  this  is  precisely 
the  principle  of  the  decision  in  Carter  &  Madg- 
wick  (83),  that  when  in  a  freehold  case,  the  ha- 

272.    Fearae^  C.  R.  S6  to  95.  (80)  Harrisv.BishopoflAn- 

And  to  defeat  the  tide  of  the  coin,  2  F.  W.  138.    And  see 

customary  heir>  it  must  be  dis-  Godbolt  &  Freestone,  Abbot  & 

tinctly  shewn  that  the  ultimate  BurUm,  ante  p.  155.    See  also 

remainder  passed  out  of  the  Fenmck  v.  Mitforth,    Mo.  284. 

surrenderor.     Roe    &  Griffits,  Feame,  C.  R.  66-7. 

ante  p.  155.  (81)  32  H.  8.  Br.Garde^  93. 

(78)  Allen h Palmer,  \ljeo.  Co. Litt.  22,  b. 

101 5  and  see  JRoe  d.  Ntghtin-  (82)  Seagood  v.  Hone  et  ux. 

gale  et  ux.  v.  Quartley,  1  T.  R.  Cro.  Car.  367.     S.  C.    Sir  W. 

634.     Cmnden  v.  Gierke,  Hob.  Jones,  342.    5  Mod.  267.  in 

31.    Dy.  134.  a.  pi.  7.  Leigh  v.  Brace.  Pogt,  tit.  '  Si^r- 

(79)  Dy.  134.  a.    Hob.  31.  render  in  futuro.* 

1  Watk.  on  Cop.  97-8.  (83)  3  Lev.  339. 
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bendum  is  repugnant  to  an  express  estate  limitedf 
by  the  premises,  the  habendum  shall  be  void. 

And  a  limitation:  that  is  good  in  its  nature, 
will  be  supported,  although  others  are  void  (84). 

Where  the  limitation  of  the  use  is  void,  the 
surrender  to  the  lord  will  be  deemed  void 
also  (85). 

But  it  would  seem  that  if  a  surrender  is  made 
generally  into  the  lord's  hands,  without  any  cir- 
cumstances explanatory  of  a  contrary  intention, 
the  surrender  will  operate  as  an  extinguishment 
of  the  copyholder's  interest  (86). 

Yet  M'e  shall  presently  see  that  this  maxim 
admits  of  an  exception,  as  an  estate  may  be  im- 
plied from  the  admittance,  when  the  surrender 
is  made  to  the  lord  in  such  unqualified  terms. 

If,  however,  any  estate  is  limited  by  the  sur- 
render, the  admittance,  in  whatever  manner  it 
may  be  made,  will  not  vary  or  qualify  the  uses 
of  the  surrender;  this,  indeed,  is  a  necessary 
consequence  of  the  rule,  that  a  surrenderee  is  in 
by  the  surrenderor,  and  not  by  the  lord  (87). 


(84)  Webster  v.  Allen,  Mo. 

677.  pi.  922. 

(d5)  Simpson's  csae,  Godb. 
265.  pi.  364.  Bambridge  v. 
JVHtton,  Mar.  177-  cited  Supp. 
Co.  Cop.  s.  l./Tr.  144.  But  see 
Mo.  352  in  Portman  &  mUis. 

(86)  Co.  Cop.  s.  35.  Tr.  80. 
Gilb.  Ten.  254.  lb.  (N.  117.) 
Ksher  v.  Wigg,  I  P.  W.  17. 


S.  C.  1  Ld.  Raym.  627.  S.  C. 
12  Mod.  296.  1  Watk.  on  Cop. 
92,  109. ',  but  see  1  Roll.  Rep. 
253.    Com.  Dig.  Cop.  (F.  8.) 

(87)  Co.Cop.  s.41.Tr.  91- 
Taverner  &  Cromwell,  4  Co. 

27.  b.  Westwick  v.  Wyer,  4  Co. 

28.  b.  Bunting  v.  Leping" 
^eU,  4  Co.  29.  b.  Bullock  & 
IMler,    Poph.   39.     3    Bucr. 
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Suppose,  therefore,  a  surrender  to  be  m«de  to 
A.  without  any  condition,  and  the  lord  admits  A. 
upon  a  condition,  the  condition  will  be  void ;  or 
if  it  is  to  A.  for  life,  either  expressly,  or  for  want 
of  any  words  of  limitation,  and  the  lord  admiti» 
in  fee,  a  life  interest  only  is  acquired  by  A.  uader 
such  surrender  and  admittance  (88). 

So  any  variance  in  the  person,  as  well  as  in 
the  estate,  between  the  admittance  and  the  sur-- 
render,  is  equally  virithm  the  sajne  rule ;  if  there* 
fore  the  surrender  is  to  1.  S.,  and  tiie  lord 

1543.  4  Burr.  1961.  5  Burr. 
97S6,  3  Leo.  910.  ca.  27'4» 
Ptudter  y.  CamhiU,  Cio.  Elk. 
361.  FUch  V.  Hockku,  Cio. 
Eliz.  449.  S.  C.  4  Co.  23.  a. 
Lane  v.  Pannelj^  1  Roll.  Rep. 
838,  317>  438.  Hether  &  Bow- 
man.  Sty.  46S.  Co.  Lltt,  S9.  b. 
but  It  kaa  beea  wsid,  that  a 
9VMndeMe,  when  admitted^  i» 
in  by  graut  from  the  lord. 
King  V.  Lord,  Cro.  Car.  204. 
S.  C.  W.  Jones,  229.  1  P.  W.  17. 
Lord  Rdym.  627.  3  Ves.  267^ 
1  Roll.  Abr.  627.  Btae  I. 
pl.  9,  in  Moore's  case,  and  see 
Yelv.  223,  uj  Brasier  v.  Beak. 
S.C.  1  Brownl.  149.  This, 
however,  is  clearly  erroneous, 
as  to  a  surrender  by  a  copy- 
bolder  of  inheritance.  Bird  & 
Kirke,  1  Mod.  200  -,  and  I  in- 
cline to  think,  that  there  is  no 
distinction  in  this  respect  as  to 


a  surrender  by  a  copyholder  for 
Bfe  only,  unless  the  surretider 
is  to  the  lord,  absolutely^  to 
thf  inteal  thathemayregmnti 
and  even  then  ^.  and  see 
2  Keb.  823  in  Grantham  v. 
Peebles  k  Copley ;  S.  C.  2  Saund. 
422.  but  see  Bullock  k  Dihler, 
Paph.  39.  I"  Wbem  a  blB  i» 
brcMJight  for  suneiider  of  a  cop^ 
hold  estate  AeU/orZtoe«jithe  lord 
must  be  made  a  party,  because 
when  the  surrender  is  made,- 
the  estate  is  in  the  lord,  and  he 
is  under  no  obligation  to  new 
grant  it}  contra  in  casas  of 
copyholds  of  inheritance,  for 
there  the  lord  need  not  be  a 
party.  Mich.  Vac.  1720  in 
Cane."  See  6  Via.  Cop.  Qi.  e.) 
pl.5.] 

(88)  Kitdi.  171.  Co.  Cop. 
a.  41.  Tr.  93.  Bunting  v.  Le^ 
pingweU,    4  Co.  29.  b. 
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I.  S.  and  I.  Nm  no  estate  is  acquired  by  I.  N. 
under  this  admittance,  but  the  whole  Yest$  in 
I-  S.  (89). 

And  an  adipittance  by  the  lord  which  is  wholly 
at  vanance  with  the  surrender,  will  be  void ;  as 
if  the  surrender  is  to  L  S.,  and  the  lord  admits 
L  N. ;  and  i&  such  a  case  I,  S.  might  afterwards 
be  admitted  according  to  the  effect  of  the  sur- 
render :  Again,  if  the  surrender  is  to  A«  with  the 
reservation  of  a  rent,  and  the  lord  admits  A. 
without  any  reservation  of  rent,  or  upon  the 
reservation  of  a  less  rent  than  id  mentioned  in 
the  surrender,  this  admittance  will  be  wholly 
void  (90). 

It  may  be  right  to  observe,  in  conclusion  of 
our  considerations  of  the  effect  of  a  copyhold 
surrender,  that  it  has  been  decided  that  a  frau- 
dulent surrender  of  copyholds,  is  not  an  act  of 
bankruptcy  (91). 


(89)  Co.  Cop.  s.  41.  Tr.  02. 
Westwick  V.  Wyer,  4  Co.  28.  b. 
And  gee  3  Leo.  810.  ea.  274. 

(90)  Co.  Cop.  8.  41.  TV.  93. 
3  Burr.  1543.    Allen  &  Nash, 

1  Brownl.  127-  Hether  &  Bow- 
man,  Sty.  4^.  It  was  said  by 
Glin,  C.  J.  in  Blunt  &  Clark, 

2  Sid.  61^  tbat  if  a  surrender 
be  to  the  use  of  I.  S.,  and  I.  N. 
is  admitted,  and  I.  S.  consents, 
this  is  a  good  admittance.  Sed 
qu.  and  see  6  Vin.  Cop.  (F.  b;) 


pL  16.  A  copyholds  may  swr* 
render  to  Utie  use  of  another, 
reflerying  rent^  with  condition 
of  re-entry  for  non  payment, 
and  may  acoordmgly  reenter 
on  defiudt  being  made.  "Lex 
Cust.  127.  cite9  4  H.  6.  11. 
21H.  6.  37.  But  see  Mo.  352 
in  Portman  &  Willis. 

(91)  Exparte  Cockskott, 
3  Bro.  Ch.  R.  505.  Cookes 
Bpt.  Laws,  99,  149.  And  see 
Mathews  v.  Feavcr,  1  Cox  Ch, 
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Of  the  Construction  of  Copyhold  Surrenders^ 

Surrenders  of  copyholds,  it  has  been  often^ 
and,  as  I  conceive,  correctly  observed,  are  go- 
verned by  the  same  rules  as  common  law  assu^ 
ranees  (92) ;  and  conformable  to  this  m4xim, 
upon  a  limitation  to  the  ancestor  for  life,  and  a' 
further  limitation  in  the  same  surrender  to  his 
right  heirs,  the  two  estates  will  unite,  as  in  Shel- 
ley's case  (93). 

It  must,  however,  be  recollected,  that  when* 
an  estate  for  life  is  limited  to  the  father  or  mother 
onlyy  and  the  subsequent  limitation  is  to  the 
heirs  of  both  their  bodies^  the  latter  limitation  w 
a-  contingent  remainder  to  the  heirs,  as  well  in 
copyhold  as  in  freehold  cases  (94). 


Ca.  278.  HasseUt  and  another 
V.  Simpson,  Doug.  89.  n.  1  Mon- 
taga's  Bpt.  Laws^  36. 

(98)  Fisher  v.  NichoUs, 
d  Salk.  100.  S.  C.  Holt,  163. 
Idle  y.  Coke,  2  Scdkr  680. 
S.  C.  8  Lord  Raym.  1144. 
S.  C.  1  P.  W.  70.  S.  C. 
11  Mod.  57.  S.  C.  Holt,  164. 
Usher  V.  Wigg,  1  Ld.  Ray.  630. 
S.C.  1  Sfllk.  391.  3  Salk.  806. 
S.C.  Corny.  88.  S.C. Holt^369. 
S.  C.  1  P.W.  14".  S.  C.  18  Mod. 
896.  Sutton  v.  Stone  and  others^ 
8  Atk.  101.  Lovell  v.  Lovell, 
3  Atk.  11.  Allen  v.  Patshall, 
Godb.  137.     Seagood  v.  Hone, 


Cro.  Car.  366.  S.  C.  W.  Joned> 
348.  1  Saund.  151.  in  Wade 
V.  Bache,  Wright  d.  Burrill  v. 
K&np,  3  T.  R.  473.  GOb.  Ten. 
868etseq.  Lilly's  Pr. Reg.  8nd 
part,  3S9r  Post, '  Uses  in  fu-' 
turo/  and  *  Fee  upon  a  fee.* 

(93)  1  Co.  93.  b.  And  see 
Allen  V,  Palmer,  1  Leo^  101. 
Feame's  Cont.  Rem.  383*. 

(94)  Lane  v.Pannel,  1  Roll. 
Rep.  838,  317,  438.  Frogmor- 
ton  d.  Robinson  v.  Wharrey^,- 
3  Wife.  185,  144.  S.  C.  8  Sir 
W.  Bl.  788.  3  Leo.  4,  ca.  10. 
Fearne's  Gont.  Rem.  8^6y 
458. 
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Again,  a  surrender  to  A.  B.  in  general  terms, 
withoat  words  of  limitation,  or  to  A.  B.  in  fee 
simple,  or  to  A.  B.  for  ever,  would  create  a  life 
interest  only  (95),  as  an  estate  cannot  aiise  by 
implication  in  a  surrender,  any  more  than  in 
a  deed  at  common  law  (96),  with,  perhaps, 
this  exception,  namely,  that  when  no  estate  is 
mentioned  in  the  surrender,  it  may  be  implied 
from  the  admittance  (97),  a  surrender  of  copy- 


(95)  Co.  Cop.  8.  49.  Secufl 
if  the  estate  is  surrendered  to 
Hbtt  use  of  the  will  of  the  sur- 
roideror^  and  he  by  his  will 
demises  the  land  to  A.  for  ever. 
AUen  V.  PaUhall,  Godb.  137. 
1  Hughes  Abr.  455. 

(96)  AUen  &,  Nash,  iBrownl, 
127«  Seagood  v.  Hone  et  ux. 
Cro.  Car.  367.  S.  C.  W.  Jones^ 
342.  Gilb.  Ten.  259.  1  Watk. 
on  Cop.  115.  But  an  estate 
may  arise  by  implication  in  a 
conveyanoe  to  uses  as  well  as 
in  a  will.  Pibus  &  Mitford, 
1  Vent.  372.    1  Cru.  Dig.  442. 

(97)  Kitch.  169.  Brovm  v. 
Foster,  Cro.  Eliz.  392.  Brooks 
T.  Brooks  &  Wright,  Cro.  Jac. 
434.  8.  C.  Poph.  126.  2  Roll. 
Abr.  67.  Grants  (K)  pi.  18. 
Watk.  on  Cop.  109, 113.  Gilb. 
Ten.  254-5.  But  I  have 
very  great  doubts  whether^  in 
the  absence  of  any  special  cus- 
tom^ a   fee   could  be  implied 

VOL.  I. 


from  the  admittance,  when  the 
surrender  is  made  by  the  copy- 
holder to  the  use  of  another  in 
general   terms,    or   so  as    to 
create  a  life  interest  only :  And 
I  am  inclined  to  think  that  the 
implicatbn  which  the  law  al- 
lows from  the  admittance,  is 
confined  to  a  surrender  made 
generally  into  the  lord's  hands, 
and  which  admittance  is  deemed 
sufficient  to  rebut  the  presump- 
tion of  an  intention  to  extin- 
guish the    copyhold    interest, 
vide  Co.  Cop.  s.  41.    Tr.  93. 

ante  p.  157. 

Mr.  Watkins  was  of  opinion 
that  a  copyhold  might  be  sur- 
rendered by  implication,  for 
which  [1  Vol.  on  Cop.  p.  58.] 
he  cites  Gilb.  Ten.  254,  who 
says  '*  Copyholder  in  fee  comes 
into  court,  and  there  accepts  a 
copy  to  himself  for  life,  re- 
mainder to  his  wife  for  life, 
remainder  to  his  son  for  life  3 

M 
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holds  allowing  of  an  averment  in  cases  of  incer^ 
tainty,  when  not  opposed  by  any  settled  principle 
of  law ;  and  clearly  also  with  this  qualification, 
viz.  that  by  custom  a  surrender,  in  whatever  form^ 
may  create  a  fee,  or  any  less  estate  (98). 

Having  shewn  that  the  strict  rules  which  regu- 
late  the  construction  of  limitations  in  deeds  of 
conveyance  of  freehold  property^  are  applicable 
to  copyholds,  I  propose^  (previously  to  a  discus- 
sion of  the  question  whether  surrenders  of  copy- 
holds are,  as  a  general  principle,  governed  by 
the  same  rules  as  common  law  assurances,)  to 
enter  upon  a  brief  consideration  of  the  instances 
of  exception  to  which  I  have  just  adverted ;  and — 

First,  as  to  an  averment  in  cases  of  incertaint}'' 
in  the  description  of  the  surrenderee. 

A  surrender,  it  is  said,  will  be  good  although 
the  surrenderee  is  not  accurately  described,  and 
an  uncertainty  in  a  surrender  may  be  helped  by 
averment,  but  when  U  \b  so  very  general  and  un- 
certain,, as  not  to  disclose  the  intention,  it  will 
necessarily  be  deemed  void  (99).     Lord  Coke 

this  is  tantamount  ta  a  surreo-  said  to  be  no  surrender^  ante 

der  to  the  use  of  himself^  &c.  p.  139. 

but  he  hath  his  old  reversion  in         (98)  Kitch.  201.  Thettenmell 

hims'*"    The  authority  for  this  v.  Bunney  cited  in  Wame  & 

is  BeyUld  &  Adams,  3  Bulst.  Sawyer,  1  Roll.  Rep  48 )  and 

80.  S.  C.  (Southcot  &  Adams,)  see  Brown  ▼.  Foster,  Cro.  Eliz. 

1  Roll.  Rep.  256.  ButseeS.C.  392. 

(called    Shephard    &   Adams)  (99)  5  Co.  68.  b.     Cab  v. 

2  D'Anv.  183.  (L)  pi.  1.  and  ^^cr^on,  Cro.  Jac.  374.  6  Via. 
1  Roll.  Abr.  501^  where  it  was 
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tells  us  (100),  that  it  is  not  necessary  upon  sur- 
renders  of  copyholds,  that  the  name  of  the  party 
to  whose  use  the  surrender  is  made,  be  precisely 
set  down ;  but  that  if  by  any  manner  of  circum- 
stance the  grantee  may  be  certainly  known,  it  is 
sufficient.  And  therefore  that  a  surrender  made 
to  the  lord  archbishop  of  Canterbury,  or  the  lord 
mayor  of  London,  or  the  high  sheriff  of  Norfolk, 
without  mentioning  either  their  christian  name  or 
surname,  is  good  enough,  and  certain  enough, 
because  they  are  certainly  known  by  this  name, 
without  farther  addition.  So,  he  adds,  (101),  if 
I  surrender  to  the  use  of  the  next  of  my  blood, 
to  the  use  of  my  wife,  to  the  use  of  my  brother  or 
sister,  having  but  one  brother  or  sister,  these  sur- 
renders are  good  without  any  additions,  because 
the  grantee  may  certainly  be  known  by  these 
words :  Again,  if  I  surrender  to  the  use  of  my 
son  W.  having  more  sons  than  one  of  that  name ; 
yet  by  an  averment  this  incertainty  may  be 
helped  (102). 

But  that  if  I  surrender  to  the  use  of  my  cousin, 
or  my  friend,  this  is  so  general,  and  so  incertain, 
that  no  subsequent  manifestation  of  my  intention 

Cop.  (K.  a)  pi.  5.  marg.  Gilb.  case^  29  Eliz.  cited  in  Cob  & 

Ten.   263.     Calth.  Read.   31.  ^e^^fon,  sup.)  but  in  some  cases 

1  Watk.  on  Cop.  107-8.  ante  parol  evidence  will  be  received 

p.'  1 19.  to  explain  even  a  deed.  Harding 

(100)  Co.  Cop.  8.35.  Tr.  80.  v.   Suffolk,    I   Ch.  Rep.  l38. 

(101)  lb,  and  see  Cob   v.     3Wils.276.  IT.R.301. 4Cru. 
Beterson,  sup.     Kitch.  161.  Dig.  303.  et  seq. 

(102)  See  contra^  Winhmore's 

M  i 
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can  any  way  strengthen  it : — ^And  if  three  sur- 

_  « 

render  to  the  use  of  three  or  four  of  St.  Dunstan's 
parish,  not  naming  the  parishioners,  this  surrender 
is  utterly  void..  So  if  1  surrender  in  the  disjunc- 
tive, to  the  use  of  J.  L.  or  J.N.  this  is  insufficient 
for  the  incertainty  (103). 

It  may  here  also  be  proper  to  notice  the  case 
of  Roe  d.  Hucknall  &  others  v.  Foster  (104),  which 
was  a  surrender  by  I.  L..  of  a  copyhold  in  his  own 
occupation,,  to  the  use  of  J.  L.  and  I.  L..  his  son, 
for  their  lives,  and  the  life  of  the  survivor,^  re- 
mainder to  the  heirs  of  the  body  of  the  said  I.  L. 
son  of  J.  L.,  remainder  to  the  right  heirs  of  the 
said  I.  Ia  ;  and  the  Court  held,  that  it  vested  the 
remainder  in  fee  by  construction,  in  the  heirs  of 
I.  L.  the  surrenderor,  and  not  in  I.  L.  the  sen 
of  J.  L. 

And  secondly  f  with  regard  to  the  influence  of 
particular  customs  over  copyhold  surrenders,  we 
find,  that  in  the  case  of  Bunting  \.  JLeping- 
well  (105)  it  was  adjudged,  that  the  word«  *  siln  et 
suisy'  or  *  sibi  et  signatis^^  or  the  like,  may  by  cus- 
tom create  an  inheritance. 

And  in  many  manors  the  words  *  sequels  in 
righty  are  substituted  for  the  word  *  heirs.^ 

In  the  manor  of  Inkberrow,  in  Worcestershire* 
the  grant  is  to  '  him  and  his^  which  by  the  custom 
creates  an  estate  for  the  term  of  the  life  of  the 
copyholder,  and  the  life  of  any  wife  he  may  leave 

(103)  Co.  Cop.  s.  35.  Tr.  81.  (105)  4  Co.  29.  b.  and  see 

(104)  9  East,  405.  Winch.  I.  Anon, 
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at  his  death,  and  the  life  of  his  eldest  son ;  and, 
for  want  of  a  son,  his  eldest  daughter  living  at 
the  decease  of  the  survivor  of  the  copyholder  and 
his  wife,  and  twelve  calendar  months  after  the 
death  of  such  eldest  son  or  daughter,  (usually 
denominated  the  dead  man's  year :)  And  in  that 
manor  there  are  also  copyholds  for  lives ;  [and 
see  1  Leo.  56]. 

There  are  also  many  manors  in  which  the  grant 
is  made  to  several ;  and  by  tlie  custom,  the  first 
person  named  takes  the  whole  for  his  life,  and  so 
every  one  in  succession  (106). 

In  noticing  the  exceptions  to  the  rule  that 
copyhold  surrenders  are  to  be  construed  in  the 
same  manner  as  conveyances  at  common  law,  it 
will  be  proper .  to  mention,  that  a  surrender  of 
copyholds  is  not  allowed  to  work  a  vrrong(107), 
but  shall  pass  only  such  estate  as  the  surrenderor 
may  lawfully  convey ;  therefore  should  A.  a  copy- 
holder for  hi«  life,  with  remainder  over  to  another, 
surrender  to  B.  for  the  life  of  B.,  it  will  operate  as 
a  surrender  only  for  the  life  of  A.  even  if  a  custom 
can  be  shewn  in  favour  of  such  a  surrender  (108) ; 

(106)  Fisher  &  fVigg,  1  Lord  Co.  Cop.  s.  34.  Tr.  76.  vide  also 

Raym.  627,  1  P.W.  17  j    and  Anon.  2  Freem,  118.  Portman 

$ee  2  Vera.  264.  ante  (n.  98),  v.  JVUlis,  Cro.  Eliz.  386.  S.  C. 

but  the  cestui   que  vies  in    a  Mo.  352.  1  Watk.  on  Cop.  98-9. 

grant  of  copyholds  do  not  take  In    King  v.  Lord,    Cro.  Car. 

beneficially,  without  a  special  204.  S.  C.  (called  King  &  Lo^ 

custom,  ante  p.  119.  der,)   W.  Jones,  229,  upon  a 

.    (107)  Ante  p.  59,  60.    Dy.  surrender  by  a  copyholder  for 

264^  a.  RoswelVs  case.  life  to  the  use  of  another  gene- 

(108)  Mo.  8.   ca.  27.   Gilb.  rally,  though  the  lord  granted 

Tea.  257,  451-3.  N.    And  see  to  the  surrenderee  for  bis  life. 
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and  if  the  lord  were  to  admit  B.  for  his  own  life, 
it  could  only  be  good  as  a  fresh  grant  (109) ;  but 
it  has  been  decided  that  if  a  person  is  admitted 
upon  a  mistaken  claim,  no  new  title  being  in  con- 
templation of  the  parties,  such  admission  sihall 
not  operate  as  a  new  and  substantive  grant  from 
the  lord  (110). 


I  shall  now  proceed  to  a  discussion  of  the  po- 
sition, that  surrenders  of  copyholds  are  governed 
by  the  same  principles  as  common  law  assurances; 
and  in  the  first  place,  no  little  respect  is  due  to 
the  abundant  dicta  in  affirmance  of  the  rule,  even 
supposing  that  any  one  or  more  cases,  where  a 
limitation  of  estate  was  alone  the  subject  of  con- 
sideration, and  no  special  custom  existed,  had 
created  an  exception  to  it. 

The  case  of  Fisher  &  Wigg  (111),  has  been 


yet  it  was  held,  that  the  estate 
of  the  first  copyholder  was  de- 
termined by  the  surrender,  and 
that  he  had  no  reversion.  6  Vin. 
Cop.  (P.5.)pl-3.  And  see  itfbre 
V.  Fitt,  1  Freem.  245-6,  ante, 
p.  157.  n.  87.  It  should  indeed 
seem,  that  a  surrender  by  a 
copyholder  for  life  to  the  use  of 
another  generally,  where  the 
custom  warrants  only  estates 
for  lives,  .is  but  changing  the 
life.  Kerhy  or  Kirk's  case, 
1  Freem.  192.  S.  C.  (called 
Bird  &  Kirke,)  1  Mod.  200. 


(109)  Gflb.  Ten.  452-3. 
N.  120. 

(110)  ZmchS>LForse,7East. 
186. 5  and  see  Right  d.  Dean  & 
Ch.  of  Wells  Y,  Bawden  &  others, 
3  East.  260.  Post,  at  the  end  of 
tit. '  Admittance.' 

(111)  IP.W.  14.  1  Lord 
Raym.622.  1  Salk.391.  SSalk. 
206.  Holt,  369.  1  Corny.  88. 
12  Mod.  296.  1  Eq.  Ca.  Abr. 
291.  And  see  Wade  Y.Bache, 
Sid.  360.  2  Keb.341,  1  Saund. 
149,  Lex.  Man.  179.  lb.  ^p- 
peodix,  pi.  35.  by  which  case  it 
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supposed  to  have  fully  established  this  exception, 
if  not  to  have  wholly  denied  the  existence  of  the 
rale  in  question:  the  case  was  as  follows.     A 
copyholder  in  fee  had  issue  four  sons,  and  two 
daughters,  and  surrendered  his  copyhold  to  the 
use  of  his  Mrife  for  life,  and  after  her  death,  to  the 
use  of  his  three  younger  sons  and  two  daughters, 
equalfy  to  be  divided^  and  their  respective  heirs  and 
assigns  for  ever.    The  question  was,  whether  the 
sons  and  daughters  took  as  tenants  in  common 
or  as  joint  tenants.     Gould  J.  was  in  favour  of  a 
tenancy  in  common.     He  observed,  that  in  the 
construction  of  deeds  this  rule  was  to  be  attended 
to,  viz.  to  make  all  parts  of  them  take  effect,  ac- 
cording to  the  intent  of  the  parties,  so  as  it  be 
not  contrary  to  the  rules  of  law,  and  that  it  would 
not  be  inconsistent  with  any  rule  of  law,  to  con- 
strue this  a  tenancy  in  common ;  the  words  upon 
which  the  court  were  to  judge,  being  not  words 
of  limitation  or  creation  of  an  estate,  but  of  quali- 
fication and  correction.    That  no  precise  words 
were  jequisite  to  make  a  tenancy  in  common, 
and  that  the  words  *  equally  to  be  divided '  ap- 
plied to  the  quality  of  the  estate,  and  not  to  the 
limitation  of  it.     That  the  intention  of  the  sur- 
renderor was  to  make  a  provision  for  his  younger 
children  and  their  heirs ;  which  would  not  take 


seem,  that  a  surrender  to  the  Umitation  for  life.    And 

hy  a  copyholder  ia  remainder  in  compare  this  with  Cholmley's 

fee^totheuseof  the  immediate  case,  2  Co.  50,    MUbome  v. 

tenant  for  life,  for  his  life,  with  Dashbume.  Cro.  Eliz.  393,  and 

remiiinder  over,  is  VG|}d  only  as  Lqfield*s  case,  10  Co.  107. 
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effect,  if  it  were  a  joint  estate.  That  surrenders 
of  copyhold  land  to  uses  ought  to  have  the  same 
favourable  construction  as  wills,  and  were  not  to 
be  tied  up  to  the  strict  rules  of  common  law,  but 
should  be  expounded  according  to  the  intention  of 
the  party.  That  as  to  the  intention  of  the  party, 
the  words  in  a  deed  were  capable  of  the  same 
construction  as  in  a  will.  That  the  words  *  equally 
to  be  divided,'  mad^  a  tenancy  in  common  in  a 
will,  beyond  dispute ;  and  that  the  present  was 
the  case  of  an  use,  which  had  the  like  construc- 
tion as  a  will.  That  in  Smith  v.  Johnson  Paschn, 
32  Car.  2.  B.R.  a  feoffment  was  made  to  two  and 
their  heirs,  equally  to  be  divided,  and  there 
Scroggs  and  Dolben  were  of  opinion  that  the  feof- 
fees were  tenants  in  common,  and  not  joint 
tenants,  but  Jones  differed. 

In  the  present  case  Turton  J.  agreed  with  Mr. 
J.  Gould ;  but  Holt  C.  J.  contra,  observed,  that 
copyhold  lands  did  not  differ  in  construction  of 
law  from  freehold  lands,  and  that  surrenders  of  co- 
pyholds were  governed  by  the  same  rules  as  con- 
veyances at  common  law.  That  the  opinion  in 
Poph.  126,  which  his  brothers  relied  on,  viz.  that  a 
surrender  was  to  be  construed  as  a  will,  was  of  no 
authority;  for  it  was  amongst  the  additional  cases, 
and  not  reported  by  Popham ;  and  that  there  was  no 
mention  made  of  it  in  the  report  of  the  same  case 
in  Cro.  Jac.  434.  Tliat  by  the  surrender  the  sons 
and  daughters  were  joint- tenants,  for  the  words 
*  equally  to  be  divided,'  signified  no  more  than 
the  law  would  have  implied  without  them,  and 
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therefore  they  could  have  no  operation.  I  Inst. 
186.  a.  That  the  word  equally  did  not  alter  the 
manner  of  taking  the  profits,  there  being  no  dif- 
ference in  that  respect  between  joint-tenants  and 
tenants  in  common.  That  there  was  a  difference 
between  wills  and  conveyances  at  law,  and  that 
words  in  the  one  should  have  a  different  con- 
struction from  what  they  would  have  in  the  other. 
That  it  was  after  some  time  and  debate,  that  the 
words  '  equally  to  be  divided'  obtained  to  make 
a  tenancy  in  common ;  and  that  the  doubt  pro- 
ceeded from  those  words  not  viaking  a  tenancy  in 
common  at  common  law^  for  if  they  had,  there  could 
then  have  been  no  doubt  upon  a  will.  That  it  had 
been  the  constant  opinion  both  at  the  bar  and  on  the 
bench,  that  those  words  tvould  not  make  a  tenancy 
in  common  in  a  deed.  That  nobody  was  satisfied 
with  the  judgment  in  the  case  of  Smith  &  John- 
soHy  and  afterwards  the  rule  for  judgment  was  dis- 
charged, and  an  *  ulterius  conciV  awarded,  and  then 
the  party  died ;  so  that  no  judgment  was  given. 

The  court,  however,  in  the  principal  case  de- 
cided in  favour  of  a  tenancy  in  common  (112). 

The  above  case  of  Fis/ier  &  Wigg  must  cer- 
tainly be  considered  as  a  settled  authority  for 

(112)  Note.  InPi&tM&JIfi/-  tenants    in    common."     Note 

ford,  1  Vent.  376,   Twisden  J.  also,  it  has  been  said  that  the 

said,  *'  A  deed  differs  greatly  decision  in  FUher  &  Wigg  was 

from  a  will,  for  if  a  man  sur-  afterwards  reversed.  See  5Mn^er 

renders  copyhold  land  to  two,  v.  Philipps,  M.  1730.     1  Eq. 

equally  to  be  divided,  they  are  Ca.  Abr.  291 ;  but  this  wotdd 

joint-tenants  5  but  such  a  de-  seem  to  be  an    error.    Vide 

vise  wonld  have  made  them  IP.W.97.  (n.  1.)  lWils.341. 
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con8truing  the  words  '  equally  to  be  divided/  as 
a  tenancy  in  common,  in  a  surrender  of  copy- 
holds,  equally  as  in  a  will ;  and  it  is  as  clearly 
settled,  that  the  same  words  will  make  a  te- 
nancy in  common,  in  a  conveyance  deriving  its 
effect  from  the  statute  of  uses  (113). 

I  am  not  aware  of  any  case  in  which  the  effect 
of  those  words  in  a  common  law  deed,  has  been 
judicially  considered,  since  the  courts  have 
ceased  to  favour  the  construction  of  a  joint-* 
tenancy,  except  the  above  case  of  Smith  &  John-- 
son,  in  which  the  point  was  not  fully  decided; 
but  should  it  be  held  at  any  future  period,  that 
those  words  are  not  to  have  the  same  operation  in 
a  common  law  conveyance,  as  in  a  conveyance 
to  uses,  (a  distinction  which  certainly  appears  to 
have  prevailed  formerly,  see  Sty.  211,  in  Hurd  & 
LenthcUl,  1  P.  W.  20.  Cro.  Eliz.  695,  in  Leweft 
V.  CoXy  1  Salk.  390,  in  Ward  v.  Everard,)  then 
indeed,  but  not  till  then,  I  shall  be  ready  to 
admit,  either  that  the  case  of  Fisher  &  Wigg  was 
wrongly  decided,  or  that  it  has  impugned  the 
rule  we  are  now  discussing. 

It  does,  however,  appear  to  me,  that  the 
case  of  Fisher  &  Wigg  was  rightly  decided, 
though  some  of  the  observations  of  the  judges 
who  decided  it,  are  at  variance  with  the  principle 
upon  which  my  opinion  is  founded,  namely,  that 

(113)  Anon.    2  Vent.  365.  Denn    d.    Gaskin   v.    Gaskin, 

I   Lord   Raym.   626.     Good-  Cowp.  660.    Rigden  v.  Valier, 

iiilc  d.  Hood  V.  Stokes,  1  Wils.  2  Ves.  252.    Stratton  v.  Best, 

Ml.  S.C.  Sayer,  67  5  and  see  2  lire.  Ch.  Rep^23r.9. 


Ch.  IV.]  Of  the  Surrender.  171 

there  is  no  distinction  between  a  conveyance  at 
common  law,  and  a  conveyance  nnder  the  statute 
of  uses,  nor  between  a  conveyance  of  the  one 
description  or  the  other,  and  a  surrender  of  copy- 
holds, either  as  to  strict  words  of  limitation,  or  in 
giving  effect  to  an  evident  intention,  but  that  the 
same  latitude  of  construction  is  admissible  in 
either  form  of  assurance;  and  as  the  words 
*  equally  to  be  divided,'  are  not  words  of  limi- 
tation, but  of  modification  or  qualification  only, 
and  are  held  in  a  will  to  shew  an  intention  of 
creating  a  tenancy  in  common,  so  they  are  to  have 
that  effect  in  every  description  of  conveyance, 
whether  of  freehold  or  copyhold  property. 

Since  the  case  of  Rigdenk.  Fa/ter(114),  all 
idea  of  a  different  rule  of  construction  between  a 
surrender  of  copyholds,  and  a  conveyance  to 
uses,  or  deed  of  covenant  to  stand  seised,  has 
been  completely  abolished. — ^That  case  was  as 
follows :  G.  £.  by  deed-poll,  in  consideration  of 
natural  love  and  affection  to  his  wife  and  chil- 
dren, did  give,  grant,  and  confirm,  to  his  two 
daughters,  all  the  rents  and  profits  of  two  mes- 
suages and  certain  lands  during  the  life  of  his 
wife,  equally  to  be  divided  between  them,  pay- 
ing £5.  per  annum  to  his  wife ;  and  after  the  de- 
cease of  his  wife,  his  two  daughters  to  have  the 
same  messuages  and  lands  to  them  and  their 
heirs  for  ever,  equally  to  be  divided  between 

(114)  2 Ves.252,Belf  sSupp.      (n.  113).  and  see  2  Keb. 341  in 
335.    S.  C.    3  Atk.  731.  ante      Wade  t.  Balch  [or  Bache]. 
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them. — ^The  wife  survived  the  husband,  and  after- 
Wards  died;  then  one  of  the  daughters  died, 
leaving  children,  who  filed  this  bill  as  co-heirs  of 
their  mother,  tenant  in  common  with  her  sister 
under  the  above  settlement  and  disposition,  for 
an  account  of  the  rents  and  profits  of  a  moiety  of 
the  estate,  for  a  partition,  and  to  have  certain 
deeds  and  writings  produced  and  secured.  The 
question  was,  whether  the  two  daughters  of  G.  E. 
took  as  joint- tenants,  or  as  tenants  in  common. 
Lord  Hardwicke,  in  deciding  in  favour  of  a 
tenancy  in  common,  observed,  that  there  was  no 
solemn  determination  that  the  words,  "  equally 
to  be  divided,"  would  not  make  a  tenancy  m 
common  in  a  deed,  though  it  had  been  said  over 
and  over  again  that  those  words  were  sufficient 
in  a  will,  but  not  in  a  deed.  That  the  case  of 
Fisher  &  Wigg,  which  was  relied  on  as  a  judg- 
ment of  B.  R.  that  those  words  in  a  surrender  of 
copyholds  would  make  a  tenancy  in  common,  had 
been  objected  to  as  a  doubtful  authority,  and 
was  said  to  have  been  reversed.  That  on  search 
he  (Lord  Hardwicke)  could  not  find  it  to  be  so, 
or  that  a  writ  of  error  was  brought,  (115).  That 
another  case  was  cited,  which  passed  as  an  au- 
thority by  the  judges  in  that  case,  viz.  2  Vent.  365, 
which,  if  rightly  reported,  was  in  point.  That  he 
had  caused  the  register's  books  to  be  searched, 
and  could  not  find  any  decree  entered  to  warrant 
the  report ;  but  that  it  was  cited  by  Gould  J.  and 

(115)  Ante,  p.  169. 
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it  was  taken  that  there  was  such  a  case;  and 
that  it  might  be  so,  though  not  entered,  for  the 
parties  frequently  acquiesced,  and  there  was 
often  ground  to  proceed  no  farther.  That  there 
was  another  authority  (such  as  it  was)  of  Smith  & 
Johnson;  which  if  rightly  stated,  was  on  feoff- 
ment, and  was  not  disputed  by  Holt.  That  no 
one  had  more  reverence  for  the  opinion  of 
Holt  Ch.  J.  than  he  had,  yet  he  thought  the  ar- 
guments of  the  other  judges  more  foimded  on 
the  nature  and  reason  of  the  thing,  and  that 
Grould's  argument  had  great  weight,  and  was  not 
to  him  (Lord  Hardwicke)  satisfactorily  answered. 
That  the  case  was  indeed  on  a  surrender  of  copy- 
hold lands  in  the  lord^s  court;  and  the  judges 
who  allied  to  make  it  a  tenancy  in  common^ 
held,  that  such  a  surrender  was  not  to  be  con- 
strued in  the  strictness  of  the  thing,  but  like 
a  will.  That  Holt  contended,  it  was  to  be  con- 
strued as  a  deed,  and  that  in  one  thing  he  was 
certainly  right,  viz.  that  a  surrender  of  copyhold 
lands  to  uses  was  not  to  be  considered  on  the 
foot  of  a  use  or  trust,  for  they  were  not  within 
the  statute  of  uses ;  therefore  such  surrender  was 
only  a  direction  to  the  lord  whom  to  admit,  and^ 
when  admitted  the  surrenderee  was  in  by  grant 
of  the  lord,  not  of  the  surrenderor  (116);  so  that 
it  was  of  a  particular  nature,  not  as  a  use  or  trust 
on  the  statute.  But  that  the  arguments  of  the 
judges,  if  of  weight  in  that  case,  held  full  as 
strong  in  a  covenant  to  stand  seised^  as  that 

(116)  But  see  ante,  pw  157. 
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(though  he  was  not  quite  sure  whether  it  was 
meant  as  a  deed  or  a  will)  would  be  constraed  ; 
the  use  till  the  event  happened  remaining  in  the 
grantor,  being  sufficient  to  support  the  uses  de- 
clared in  the  deed.  That  it  was  objected,  that 
there  was  no  warrant  to  construe  a  deed  to  uses, 
as  to  the  limitations  and  words  of  it,  in  a  greater 
latitude  than  a  conveyance  by  way  of  feoffinent, 
or  other  conveyance  at  common  law,  and  if  con- 
strued in  a  different  manner  would  cause  great 
confusion ;  which  his  lordship  held  to  be  true  in 
general,  for  the  statute  joining  the  estate  and  the 
use  together,  it  became  one  entire  conveyance  by 
force  of  the  statute,  and  the  words  were  to  be 
construed  the  same  way,  but  that  this  was  to  be 
taken  with  some  restriction.  That  as  to  the  words 
of  limitation  in  a  deed,  they  were  to  be  sure  to 
be  construed  in  that  manner,  viz.  in  the  same 
sense ;  but  that  where  they  were  words  of  regu- 
lation or  modification  of  the  estate,  as  the  words 
equally  to  be  divided  were,  and  not  words  of  limi- 
tation, he  (Lord  Hardwicke)  thought  there  was 
no  harm  in  giving  them  greater  latitude  in  deeds 
On  the  statute  of  uses,  which  were  trusts  at  com- 
mon law,  than  on  feoffments,  which  were  strict 
conveyances  at  common  law.  His  lordship'a 
opinion  therefore  was,  that  the  plaintiffs  were 
entitled  to  have  a  decree  for  the  division  of  the 
estate,  and  a  decree  was  made  accordingly. 

In  the  case  of  Denn  d.  Gaskin  v.  Gaskin  (117), 
which  arose  out  of  a  devise  of  a  freehold  mes- 

(117)  Cowp.  660. 
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suage  to  three  persons  equally j  and  in. which 
the  court  of  B.  R.  held  that  the  devisees  took  an 
estate  for  life,  as  tenants  in  common.  Lord  Mansfield 
said  that  the  word  equally  as  well  as  the  words 
equally  to  be  divided  implied  a  division,  whereas 
if  the  devisees  were  to  take  as  joint  tenants,  there 
would  be  no  division*  That  he  remembered 
aiguing  a  case  before  Lord  Hardwicke  in  sup- 
port of  the  opinion  of  Mn  Justice  Gould  in 
P.  W.  14,  and  against  the  opinion  of  Lord  Holt ; 
and  there  Lord  Hardwicke  thought  with  Mr.  Jus- 
tice Grould.  That  it  was  certainly  the  better  opi- 
nion, more  liberal,  and  better  founded  in  law. 
And  Mr.  Justice  Aston,  following  Lord  Mans- 
field, observed,  that  the  words  ^  equally  to  be 
divided'  had  been  determined  to  be  a  tenancy  in 
common  in  a  deed.  The  court,  in  this  last  case, 
did  not  even  hint  at  any  distinction  between  a 
conveyance  to  uses,  and  a  feofiment  at  common 
law  in  the  effect  of  the  words  "  equally  to  be 
divided." 

And  in  Tapner  d.  Peckham  &  others  v.  Merlott 
&  Prtor(118)  the  Court  of  Common  Pleas  held 

(118)  Willes,  177'  And  see  same  rule  of  constniction  ap- 

3  T.  R.  765,  in  Doe  &  Morgan,  plied toboth.Videalso!2  Baniew. 

wliere  Lord  Kenyon  said,  tiiat  &  Aid.  130,  in  Doe  d.  LUtle- 

aeon  after  the  statute  of  uses  dolev.  S^mai(f^etal.and2Loni 

an  attempt  was  made  to  intro-  Raym.  1151,  in  Idle  v.  Cooke, 

duce  a  different  construction  on  But  see  1  Ves.  167>  (n.  f.)  in 

deeds  to  uses  finom  that  which  Stones  v.  Heurtl^.  1  P.  W.  14. 

was  put  on  common  law  ccm-  (n.  1.)  in  fisher  &  Wigg.  and 

▼ejFances,  but  that  the  attempt  2  Bio.  Ch.  Rep. ^7-8,  in  Strat- 

&iled  of  success^  and  that  the  ton  &  Best, 
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most  distinctly,  that  there  were  no  good  grounds 
for  construing  a  conveyance  to  uses  in  a  different 
manner  from  other  conveyances.  In  that  case 
upon  a  trial  in  ejectment  for  the  manor  of  Keynor, 
in  Sussex,  one  of  the  questions  reserved  for  the 
opinion  of  the  Court  was,  what  estate  J.  F.  took 
under  a  settlement  whereby  the  premises  were 
limited  by  Sir  T.  M.  on  the  marriage  of  his 
daughter  E.  M.  with  J.  F.  to  the  use  of  himself 
and  his  heirs  until  the  marriage,  afterwards  to  the 
use  of  J,  F.  and  his  assigns  Jor  99  years^  if  he 
should  so  long  live,  sans  waste,  then  to  trustees 
dming  his  life  to  preserve  contingent  remainders, 
and  after  his  death  to  the  use  of  E.  M.  for  her 
life  for  her  jointure,  remainder  to  the  first  and 
every  other  son  of  the  marriage  [successively]  in 
tail  general,  remainder  to  every  after  bom  son 
[successively]  in  tail  general,  remainder  to  the 
first  and  every  other  daughter  of  the  marriage 
[successively]  in  tail  general,  remainder  to  every 
after  bom  daughter  [successively  in  tail  general], 
and  for  default  of  such  issue,  to  the  use  and  behoof 
qf  the  heirs  and  assigns  of  the  said  J,  F.for  ever. 

The  marriage  took  effect,  and  J.  F.  entered 
and  was  in  possession  during  his  life,  and  died 
without  issue  born  in  his  lifetime  or  after  his 
death.  His  wife  afterwards  entered  and  died 
seised.  J.  F.  by  his  will  devised  his  estates  ge- 
nerally to  his  uncle  I.  M.  in  fee,  who  survived 
J.  F.  and  devised  to  his  son  and  heir  J.  M.,  the 
defendant,  in  fee,  his  reversionary  estate  called 
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Keynor  Farm.  I.  M.  died  before  E.  M.,  and 
upon  her  death  J,  M.  entered  and  levied  a  fine. 
The  lessors  of  the  plaintiff  were  the  heirs  at  law 
of  J.  F.  No  evidence  was  given  at  the  trial  of  an 
actual  entry  to  avoid  the  fine.  Lord  C.  J.  Willes, 
after  stating  that  the  court  were  all  clearly  against 
the  plaintiff  on  this  latter  point,  observed,  as  to  the 
principal  question,  that  J.F.  had  only  an  dstate  for 
99  years  in  him  at  the  time  of  the  devise  to  I.  M. 
(Co.  Litt.  319.)  That  if  J.  F.  had  had  a  life  estate 
he  would  have  taken  a  fee-simple  because  of  the 
ultimate  remainder  limited  to  his  heirs. 

That  this  general  rule  seemed  to  be  agreed  on 
all  sides,  but  two  answers  were  endeavoujred  to 
be  given  to  it ;  1st,  that  the  word  assigns  plainly 
shewed  that  it  was  intended  that  the  inheritance 
should  vest  in  J.  F.;  2dly,  that  this  being  a  con- 
veyance made  by  way  of  use,  must  be  construed 
in  a  differ^t  manner  from  a  conveyance  of  a 
legal  estate,  and  that,  as  in  a  vnll,  the  words 
must  be'  construed  according  to  the  intent  of  the 
parties.  And  after  expressing  an  inclination  of 
opinion  that  the  word  assigns^  though  it  did  not 
alter  the  estate  of  J.  F.,  yet  it  might  give  him  a 
power  of  disposing  of  the  premises  by  will.  Lord 
C.J. Willes  thus  concludes:  "As  to  what  was 
"  insisted  upon  that  a  conveyance  to  uses  is  to 
"  be  construed  as  a  will  and  in  a  different  manner 
"  firom  other  conveyances,  we  are  all  clearly  of  a 
"  contrary  Opinion.  For  since  the  statute  of 
"  uses  an  lise  is  turned  into  a  legal  estate  to  all 

VOL.  I.  N 
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*'  mtentr  and  purposes ;  it  must  be  conyeyed 
**  exactly  ia  the  sai»e  manner  suid  l>y  the  same 
''  WMds ;  and  if  it  were  otiierwise^  as  most  con- 
*^  Tey slices  are  now  made  by  the  way  of  uaie, 
*^  endless  C(mfii£don  would  ensue.  A  ease  indeed 
^'  was  cited,  aond  much  relied  (»,  to  estaMish 
''  thk  doctrine.  That  was  the  case  of  Leigh  y. 
'*  Srac0f  reported  in  Cartheur  343^,  and  &  ilfod. 
''  266,  (a);  in  the  idrst  book  said  t4>  have  bee^ 
''  adjudged  in  B.  R.  Hil.  6  W.  and  in  the  ktst 
''  M.  8  W.  The  words  of  that  deed  were  thitt; 
'^  an  estate  was  vested  in  trustees  in  fee  to  the 
**  use  oi  the  grantcnr  for  life,  then  to  the  use  of 
*'  Thomas  Brace  his  son  and  his  beks»  and  for 
<'  d^wlt  of  issue  of  the  body  of  the  said  Thonms 
*'  Brace  then  to  the  use  of  the  heirs  of  the  grantar. 

4 

''  The  special  verdict  is  set  forth  in  fi  Mod.f  uid 
*^  I  have  compared  it  with  a  copy  of  the  recoyi^ 
<^  which  has  been  brought  to  me ;  and  in  that 
''case  the  court  did  certainly  determine  that 
''  Thomas  Brace  the  son  took  only  an  estate  tail ; 
>*'  but  in  5  Mod.^  wh^re  the  case  is  more  laigely 
''  and  more  particularly  reported  than  in  Cartham^ 
''  there  is  not  one  word  said  of  aay  diflEbrence 
''  between  a  conveyance  by  way  of  use  and  any 
"  other  conveyance :  But  the  resolution  (appear^ 
'^  ing  there)  is  founded  upon  other  determinatiaiis 
''  in  respect  to  legal  conveyances;  as  the  casein 
'^  Co.  litt.  21.  a^  where  it  is  held  that  if  a  mail 
''  make  a  feoffinent  to  another  and  his  heiiB^  bar 
*'  bendum  to  him  and  tiie  heirs  of  his  body^  he 
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^  filMill  banre  an  eitete  tail ;  and  a  case  (f&t  of  Ihe 
'^  87  lib.  Am^  Id,  long  before  the  stattite  of  rti6s, 
'*  was  eited  for  that  paiiioiro.  Afttfthet  case  was 
'«  cited  from  19  Heft.  &  74<,  that  if  a  feoffitient  be 
^  nude  to  a  man  and  bis  heir»,  and  if  be  die 
''  withoat  heirs  of  hii^  body,  rentaind^  orer,  tihid 
is  an  estate  taiL  They  cottsidered  fhttefor^ 
tbe  words  m  lliia  deed  as  one  setitenee,  and 
"  the  latter  aa  explanatory  of  the  former.  And 
"  they  cited  likewise  Beck's  case,  reported  in 
^<  Litt.  d44,  where  a  feoffioient  was  made  to  ihe 
*'  first  scm  and  hk  heirs,  and  for  defanlt  of  su^b 
^^  latne  ramainder  over.  Bat  the  court,  as^  a|i^ 
**  pears  by  tbe  report  in  6  Mod.,  said^  not  one 
^'  word  about  the  statute  of  uses,  bdt  said  tbey 
*^  WOttld  consider  it  just  in  the  same  maMier  at 
'^  if  a  gift  were  nxade  to  a  man  and  his  heirj^ 
m.,  to  the  heirs  of  fais  body,  it  is  indeed  s^^ 
in  Catthew^  where  the  case  is  rery  shortly  re^ 
'^  l^orted^  that  tiie  court  laid  a  great  stresa  npOA 
'^  its  bdng  a  conveyance  by  way  of  nae,  whiob 
^^  coBveyaneea  they  said  bad  been  alwayi^  eon« 
^  sftrued  as  wiila^  said  that  they  vre^  not  tied  upr 
^'  tD  the  strict  forms  of  oonreyanee^  at  ^nn»^n 
^^  law,  and  that  it  was  so  adjudged  om  ih&  safiM 
dead  in  B.  C*  on  a  s^eciai  verdict.  I  own  &s4t 
Carthem  is  in  general  a  very  good  and  a  very 
^^  fitidilid  reporter;  but  I  fancy  he  was  mistaken 
*^  here,  because  I  cannot  think  that  thecourt  would 
*^  give  so  absurd  a  reasofi  for  their  judgment^ 
'^  especially  sin<^  tivere  is  not  a  word  said  of  it 
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^'  m'5  Mod.  J  where  the  case  and  the  argumenti^ 
"  upon  it  are  very  particularly  reported.  How- 
"  ever  if  this  had  been  as  Carthew  reports,  yet  it 
^^  is  a  single  case,  it  is  contrary  to  reason  and 
^^  common  experience,  and  such  a  determination 
^^  would  make  such  a  confusion  in  all  the  pro- 
**  perty  of  the  people  of  this  kingdom,  that  I  own 
*'  I  should  have  no  regard  to  it,  but  think  that 
"  the  contrary  ought  to  be  declared  to  be  the 
"  law." 

Indeed  it  is  quite  clear  that  the  intention  will 
prevail  in  all  cases,  as  well  in  deeds  and  surren- 
ders, as  in  wills,  unless  the  limitation  be  contrary 
to  any  settled  rule  of  law;  so  the  word  "or" 
may  be  read  **  and"  in  order  to  give  effect  to  an 
evident  intention,  Wright  d.  JBurrilly.  Kemp(^\&)i 
In  that  case  a  surrender  was  made  by  A.  to  him- 
self for  life,  remainder  to  his  wife  for  her  widow- 
hood, and  upon  her  marriage  after  his  death,  to 
her  son  W.  for  life ;  and  after  the  decease  of  W. 
to  the  issue  of  his  body,  provided  that  if  W. 
should  die  in  the  lifetime  of  the  surrenderor,  or 
virithout  issue,  the  estate  should  go  to  the  right 
heirs  of  the  surrenderor:  A.  the  surrenderor 
survived  his  wife,  and  W.  also  died  in  the 
lifetime  of  A.  leaving  issue ;  and  the  court 
held  that  the  issue  were  well  intitled  to  the 
estate,  but  avoided  giving  any  opinion  as  to  the 

(119)    3  T.  R.  470.     Vide  Framlingham  v.  Brand,  3  Atk. 

also  Swell V,  Garret y  Mo.  423.  390.  Doek^Smeddk^^Bssmcw. 

Price   &  Hunt,   PoUexf.   645.  &  Aid.  126. 
Barker  v.  Sturetees,  2  Str.  1175. 
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.•extent  of  their  interest  under  the  above  limitation. 
Lord  Kenyon  there  obserred,  that  there  was  no 
doubt  but  that  a  surrender  was  considered  as  a  com- 
mon law  conveyance,  and  was  not  intitled  to  the 
«ame  favourable  construction  as  a  will  (120) ;  and 
that  in  deeds  certain  legal  phrases  must  be  used,  in 
order  to  create  certain  estates,  as  heirs  to  create 
a  fee,  and  heirs  of  the  body  to  create  an  estate 
tail ;  but  beyond  that  he  would  say  with  Lord 
Hardwicke  that  there  was  no  magic  in  particular 
words  further  than  as  they  shew  the  intention  of 
the  parties.  That  in  order  to  give  effect  to  the  in- 
tention of  the  surrenderor,  the  court  must  say,  that 
when  he  used  the  word  or^  he  meant  and.  And 
that  there  was  no  case  in  which  any  difference  had 
been  made  as  to  the  point  in  question  between 
a  will  and  a  deed,  when  the  court  were  consi- 
dering how  the  intention  of  the  parties  could  be 
effected  (121). 


(120)  In  Smithson  v.  Cage^ 
Cro.  Jac.  526,  the  court  of 
B.  R.  held^  that  lands  apper- 
taining' to  a  messuage,  ilid  not 
pass  by  a  surrender  of  the  mes- 
suage cum  pertinentiis,  but 
only  the  house  with  the  cur- 
tilages, and  that  there  was  no 
distinction  in  this  respect  be- 
tween a  copyhold  and  freehold. 
Add  see  Archer  &  Bennett, 
1  Lev.  131.  Fisher  on  Cop.  153. 
sed  vide  the  distinction  in  the 
case  of  a  devise.  Doe  d.  Lem^ 


priere  v.  Martin,  2  Sir  W.  Bl. 
1148.  Vide  also  Blackhall  v. 
Thursby,  Het.  2.  6  Vin.  Cop. 
(S.a.)pl.  21. 

(121)  And  see  fVindham^s 
case,  6  Co.  7.  2  Bro.  Ch.  R. 
237.  Idle  V.  Cooke,  ubi  sup. 
2  Comy,  540.  The  following 
Note  I  have  found  in  the  mar- 
gin [Sec.  50.  p.  143.]  of  a 
valuable  interleaved  copy  of 
Lord  Coke's  Copyholder,  pub- 
lished in  1650;  which  book 
appears   to  have  been   in  the 
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It  }g  a  gefteral  rule  of  comtractiDai,  botk  im 
fireebold  and  copyhold  cases,  that  wh^e  tiien  is 
a  ^uJiciaQt  certainty  before,  by  way  of  descrip* 
tkm  of  th6  thing  granted  or  fiurrendei^ed,  as  by 
giving  to  a  close  a  particular  name,  &c.  there  a 
subsequent  mistake^  as  in  the  tenants  name,  or 
19  the  number  of  acres  or  rent,  shall  not  mjnm 
the  s^rant  or  surrender ;  but  that  where  a  parti* 
cular  description  is  added  to  9l  general  one,  it  shall 
restrain  the  genial  words*  So  where  a  copy^ 
holder  siurendered  ^  all  lus  copyhold  cottage 
with  a  craft  at^idningj  &c.  all  which  premises 
were  then  in  hi$  own  poesesdony  to  the  uses  of  his 
will,  and  devised  to  his  wife  ^  all  his  copyhold 
cottage  and  premises  then  in  his  own  possession,^ 
for  her  lifet,  and  the  surrenderor,  at  the  date  of 


poaseaaion  of  Mr.  Mauritius 
Johnson^  of  the  Inner  Temple^ 
in  1713,  by  whom,  probably, 
the  note  was  made.  '^  It  was 
a^eed  by  the  court  in  the 
ca^e  of  Holtnes  &  Meynd 
''  (Mich.  S3  Car.  2.  B.R.then 
a  trial  at  bar)  obiter,  that  if 
«  copyhold  be  surrendered  to 
^  the  use  of  two  sons  in  taU> 
"  and  that  if  one  die  without 
^  issue,  the  other  shall  be  his 
*'  heir,  and  if  both  die  without 
*'  issue^  then  to  the  use  of  ano- 
'\ther  iu  fee,  and  afterwards 
"  €)Ti'^  ot  them  dies  withput 
"  iisuej  the  survivor  shall  have 


€< 


€€ 
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« 
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"the  entirety.  N.B.  Justice 
"  Dolbin  shewed  a  case,  stQed 
''  Johnson  &  Smart's  case,  in 
a  very  ^r  MS.  being  a  sur- 
render of  copyhold  lands  ja 
the  manor  of  Louringloii, 
much  to  this  purpose.  Aad 
"  whereas  Rolle  in  his  Ahr- 
"  (2Abr.  fo.  416.)  tit.  Renaw- 
''  der,  hath  such  a  oase  under 
such  namesy  as  on  a  devise  l^ 
will;  the  court  agreed  til)8|t 
''  the  case  in  Rolls  Abr.  was 
erroneous^  t^<&iK,  wd  th^ 
the  true  case  was  acoocdi]^ 
"  to  Dolbin's  MS," 


u 
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« 
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tilie  surrender  and  of  his  will,  only  in  fbet  occupied 
th^  cottage  and  garden  behind  it ;  it  was  lield^ 
that  the  croft  passed ;  the  description  of  all  the 
premises  as  in  the  possession  of  the  copyholder, 
bejng  a  mere  mistake,  and  the  words  both  in  the 
surrender  and  wUl,  being  sufficient  to  comprise 
the  croft  (122). 

And  in  Moe  d.  CenoUy  v.  Vernon  &  Vyse(l^\ 
where  A.,  seised  of  customary  tenements,  some 
hdd  at  fines  certain  and  others  at  fines  arbitrary, 
or,  as  they  are  tormed  in  the  manor,  customary 
tcoiMEients  compounded  and  <imcompounded^  sur* 
rendered  out  of  court,  ^  all  fajs  messii^^;)es,  &c., 
which  be  held  by  copy  of  court  roll,  being  of 
the  yearly  rent  to  the  lord,  of  4/.  10^.  8^.  and 
eampoHnded/or,'  (which  rent  exceeded  the  amount  ' 
payable  for  the  compounded  tenements ;)  and  by 
bjs  will  devised  his  copyhold  messuages  in  Mid- 
dl^ex,  and  all  his  freehold  manors,  messuages, 
&c.  in  Great  Britain,  to  uses  under  which  the 
lessor  of  the  plaintifi*  claimed,  and  by  a  residuary 
clause,  devised  all  other  his  manors,  &c.  either 
freehold  or  copyhold,  on  an  event  which  hap- 
pened, to  his  three  daughters  and  their  heirs, 
equally  as  tenants  in  common ;  the  question  re- 
served for  the  opinion  of  the  court  was,  whether 
the  uneompounded  tenements  passed  to  the  lessor 
of  the  plaintifi^  by  the  devise  of  all  freehold  ma- 

(19,9)  Goedrighl  d.  Lamib  v.     Gtucotgneund  oihen  v.  Barker, 
Pears,  11  East^  58.  3  Aik.  9.     fViUm  v.  Mount, 

(123)  5  East,  51 3  and  see     3  Ves.  195. 
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norSy  &c.  pr  by  implication  from  the  whole  of 
tjie  will ;  or  whether  they  passed  to  the  daugh- 
ters by  the  residuary  devise ;  and  the  court  held 
that  the  words  *  and  camp<mndedfor^'  operated  by 
way  of  restriction,  and  confined  the  surrender 
to  that  description  of  copyholds ;  and  that  the 
words  *  yearly  valuer  &fc'  did  not  qualify  the  re- 
striction: It  was  also  adjudged,  that  the  testator 
used  the  word  ^freehold,'  as  referrible  only  to 
lyhat  \vere,  according  to  common  understanding, 
freehold  l^^nds,  and  that  the  lands  in  question, 
which  were  generally  reputed  copyholds,  passed 
to  the  daughters  by  the  residuary  devise. 

And  a  general  description  both  in  the  sur- 
render and  admission  may  be  qualified  by  the 
established  usage  of  the  manor.  So  in  Stammers 
V.  Dixon  (124)  it  was  held,  that  although  the 
terms  of  the  surrenders  and  admissions  were  suf- 
ficiently comprehensive  to  pass  the  soil^  yet  that 
by  received  usage,  the  grants  might  be  restrained 
to,  and  only  pass,  the  fore  crop. 


We  are  now  to  consider  whether  an  estate  to 
commence  in  futuro^  or  a  fee  upon  a  fee^  can  be 
limited  in  a  surrender  of  copyholds,  as  in  a  con- 
veyance to  uses  since  the  statute  27  Hen.  8,  or 

(124)  7  East,  200.  And  one  other  beneficial  enjoyment  as 

person  may  have  the  prima  ton-  freehold.    lb.    See  also   ante, 

sura  as  copyhold,  and  another  p.  123. 
may  have  the  soil,  and  every 
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as  in  a  will,  or  as  in  the  case  of  trust  estates ;  and 
if  the  opinion  of  those  gentlemen  who  advocate 
the  affirmative  of  the  position  (125),  be  correct, 
then  indeed  we  should  have  to  acknowledge  a 
still  further  exception  to  the  rule,  that  a  surrender 
of  copyholds  is  to  receive  the  same  construction 
as  a  conveyance  at  common  law;  or  rather  I 
should  be  disposed  to  consider  the  concession, 
as  an  unqualified  denial  of  the  rule  altogether: 
but  it  does  appear  to  me  that  the  contrary  opi- 
nion, and  which  I  believe  to  be  the  more  ge- 
neral one  (126),  is  supported  both  by  principle 
and  authority. 

First  of  an  Estate  to  commence  In  Futuro, 

An  examination  of  the  cases  bearing  on  the 
point  under  consideration,  and  as  nearly  as  pos- 
sible in  chronological  order,  may  best  serve  to 
lead  us  to  a  right  conclusion. 

Clampes  case,  in  replevin,  as  reported  by 
Groke  (127)  was  this.     The  defendant  avowed 


( 125)  In  a  question  on  which  a 
judicial  authority  is  so  anxiously 
looked  for^  it  cannot  be  stated 
too  early^  that  the  opinion  of 
the  late  Mr.  Feame  was  some- 
what fiivourable  to  limitations 
of  this  nature^  in  surrenders  of 
copyholds.  See  his  Treatise  on 
Cent.  Rem.  p.  416-17  3  and 
that  Mr.  Sanders  has  escpressed 
a  very  decided  opinion  in  fa- 


vour of  such  limitations  in  a 
recent  tract  entitled,  '  Sur- 
renders of  Copyhold  Property 
considered,  with  reference  to 
future  and  springing  uses.* 

(126)  Mr.Watkins  concurred 
in  the  opinion  entertained  by 
the  author.  See  1  Vol.  Watk. 
on  Copyholds,  p.  197  et  seq. 

(127)  Cro.  Eliz.  29.  This 
case  is  thus  shortly  reported  in 
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lor  damage  feasant  m  (be  land,  bemg  oopybold 
and  parcel  of  the  manor  of  C.  and  of  the  natiire  of 
Borough  Engtish,  and  demised  to  J.  B.  and  Mar*- 
garet  his  wife  and  their  heirs,  by  copy  of  court 
rolls,  by  the  name  of  a  Mese^  containing  12  acres 
odf  laad,  and  that  J.  fi.  died,  and  said  Ma,igaret 
married  J.  Clampe,  and  they  had  issue  the  plam- 
tiff,  their  eldest  son,  and  the  avowant  their 
youngest  son;  thajt  afterwards  Margaret  died 
seised  and  the  land  descended  to  the  avowant, 
as  youngeirt  son  and  heir  by  the  custom,  vrho 
entered  and  took  the  cattle  damage  feasant. 
The  plaintiff  by  replication  confessed  the  above 
premises,  but  said  that  J.  Clampe  and  Margaret 
surrendered  said  land  per  namen  of  the  reversion 
after  the  death  of  said  J.  C.  and  M.  to  the  use  of 
the  plaintiff  and  his  heirs^  who  was  admitted 
accordingly;  and  that  M.  died  and  J.  C.  did  sur* 
vive ;  that  afterwards  J.  C*  died,  and  the  plaintiff 
entered  absque  hoCy  that  the  said  land  did  descend 
to  the  defendant,  as  pmme  son,  &c.  And  upon 
this  replication,  it  was  demurred  in  law.  Coke 
for  the  avowant  prayed  judgment.  IRrst,  for  the 
matter  in  law,  the  plaintiff's  plea  was  not  suffi- 
cient ;  for  he  pleaded  a  surrender  of  the  land  by 
the  nam^  of  a  remrjmm  (128),  after  the  death  of 

4  Leo.  8.    "  A  copyholder  in  (iSS)    See    Drewelts   case 

*^  possession    surrendered    the  cited  per  Harvey  J.  in  Selby  Sc 

"  reversion  of  his  land  post  Beck,  Litt.  Rep.  18,  which  he 

'^  mortem  suam  to  the  lord  to  states  to  be  this :  Afeme  copy- 

''  aa  use,  €cc.   It  was  ai^udged,  holder  in  fee  came  to  the  court 

"  that  thereby  nothing  passed.*' .  and  offered  to  surrender  to  J^  S. 
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tbe  baron  and  feme ;  and  by  that  pretence,  there 
^PTOiiM  foe  a  particular  estate  left  in  the  feme,  and 
also  in  the  baron ;  whereas  the  baron  had  nothing 
before,  nrhidi  could  not  be,  for  the  suirender 
was  YiAdu  For  when  one  is  seised  infee,  he  cannot 
Ijf  mmf  mmtter  in  fact  gi$^  away  the  inheritance  after 
bis  deaths  and  so  leave  a  particuUar  estate  in  himself; 
bat  peradventure  it  might  be  done  by  matter  of 
record,  and  of  that  opinion  was  the  court, 
38  H.  6.  8  H«  7.  And  it  was  absurd  that  by  a 
mere  grant,  ^e  baron  should  have  an  estate  for 
life,  who  had  nothing  before.  Secondly,  he  said, 
tiiere  was  an  apparent  fault  in  the  pleading,  tor 
the  aFOwant  pleaded  that  Margaret  died  seised, 
and  the  land  descended  to  him,  and  the  plaintiff 
in  his  replicatum  traversed  the  descent,  and  not 
Ae  dying  seised,  14  H.  8.  23.  At  the  end  of  the 
Term  the  avowant  had  judgment.  Hie  reporter 
adds  a  note,  that  it  was  moved  that  1k^  12  acres 
could  not  pus  by  the  name  of  a  mesSy  but  that 
ike  court  gave  no  regard  to  it. 

The  case  of  Allen  &  Nash{l29)  is  thus  reported 
by  Brownl.  Special  verdict  in  ejectment  upon«ur- 
r^ader  of  copyhold  land,  to  the  use  of  the  second 
son  for  life,  after  the  death  of  the  tenant  and  his 


and  his  heinij  but  "sbe  deeiied 
to  letaia  an  estate  fiur  lifc  to 
herself  J  and  the  stsn^ranl  ea- 
Unij  thait  she  suvreiidered  the 
reversion  of  her  Gop)4)old  to 
J.S.  after  her  dealhi  and  it 


wtsa^udgeda 

badgvant. 

bc- 

oause  there  was  not  angr 

re- 

version. 

(129)    Hil. 

5  Jae.    C. 

B. 
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heirs,  and  it  was  adjudgied  not  to  be  good  in  a  sur* 
render ;  for  though  it  be  g6od  in  a  will>  yet  im- 
plication is  not  good  in  a  surrender,  and  in  copy- 
hold cases  a  surrender  to  the  use,  Sfc.  this  is  no 
use  but  an  explanation  how  the  land  shall  go. 

But  the  report  of  Allen  &  Nash  in  Noy  (130)  is 
as  follows.  In  ejectment  it  was  resolved,  that 
if  a  copyholder  surrenders  according  to  the  cus- 
tom to  the  use  of  N.  after  the  death  of  the  sur- 
renderor, that  is  good,  notwithstanding  that  one 
cannot  preserve  the  same  estate  to  himself,  far 
the  estate  is  in  the  lord;  and  the  surrenderor  dur- 
ing his  life  shall  take  the  profits,  and  afterwards 
the  lord  ought  to  admit  B.  [N.],  according  to  the 
direction  of  the  said  surrender. 

In  Dunnal  v.  Giles  (131),  which  was  the  case 
of  a  devise  of  a  term  of  years  to  one  for  life,  with 
remainder  over  to  another,  and  which  was. held 
to  be  a  good  devise,  it  is  said  "  If  a  man  hath  a 
"  rent  in,  esse^  you  cannot  grant  that  in  reversion 
"  after  your  death;  but  if  I  surrender  to  the, use 
"  of  one  after  my  decease,  [this]  is  not  good,  by 
"  his  [the]  opinion  oi  Warhurton  &  HanieV 

The  case  of  Simpson  &  Sothem,  or  Southwoody 

(130)  P.  152^  and  see  Bent-  ^'  here  omitted.  The  meaning 
ley  V.  Delamor,  1  Freem.  268,  ''  manifestly  is,  that  the  mischief 
where  it  is  said,  "A  sur-  '^  of  futiire  limitations,  in  corn- 
render  in  futuro  is-  good;  and  "  mbn  law  conveyances,  does 


« 


the  mischief  for  the  freehold  ''not  apply  to  copyholds,  the 

"  remains  in  the  lord."    Mr.  ''freehold  in   the  latter   casse 

Sanders  in  his  tract  on  Surren-  "  remaining  in  the  lord." 
ders  says,    "Some  words  are  (131)  Brownl.  41. 
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B.  R.  13  Jac.  as  reported  by  Godbolt  (132)  was 
this.  R.  S.  a  copyholder  in  fee,  jacens  in  ex- 
trefmsy  made  a  surrender  of  his  copyhold.  Ha- 
bendum [k  tempore  mortis  of  the  surrenderor]  to 
his  child  in  ventre  sa  mere,  and  his  heirs,  and  if 
such  child  died  before  his  full  age  or  marriage,  then 
to  J.  S.  and  his  heirs.  The  child  was  bom  and  died 
within  two  months,  upon  which  J.S.  was  admitted ; 
and  a  woman,  as  heir  general  to  the  devisor  and 
to  the  infant,  was  also  admitted,  and  entered  into 
the  land,  against  whom  J.  S.  brought  trespass ; 
and  it  was  adjudged  against  the  plaintiff.  Two 
points  were  resolved  in  this  case.  1st,  That  a 
surrender  cannot  begin  at  a  day  to  come,  no  more 
than  a  livery,  as  it  was  adjudged  23  £liz.  in  that 
court  in  Clark's  [qu.  Clamp's']  case.  2dly,  That 
the  remainder  to  J.  S.  could  not  be  good,  because 
it  was  to  commence  upon  a  condition  precedent, 
which  was  never  performed :  And  therefore  the 
surrender  into  the  hands  of  the  lord  was  void,  for 
the  lord  doth  not  take  but  as  an  instrument  to 
convey  the  same  to  another.  And  it  was  there- 
for^  said,  that,  if  a  copyholder,  in  fee  doth  sur- 
render unto  the  use  of  himself  and  his  heirs,  be- 
cause that  the  limitation  of  the  use  is  void  to  him 
who  had  it  before,  the  surrender  to  the  lord  is 
void  (133). 

According  to  the  report  of  this  case  in  Cro. 
Jac.  (134),  the  resolutions  of  the  court  were  as 

(132)    P.  264,    and    there  (134)    P.   376,    and    there 

called  Simpson's  case.  called  Sympson  &  Sothern.  And 

(133)  Ante,  p.  157.  see   S.  C.    (called   Simpson   & 
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luUowB.  l&ti  That  a  sttrFeader  HabendEm  aft^ 
death  to  the  use  of  another  and  his  heinr,  is  mereli]r 
Yokl,  for  a  copyholder  ia  £Be  caanot  sarrender 
habendum  after  Us  death,  no  hkhto  tha^  a  te&Mit 
in  fee  can  conve j  his  lands,  haJ^eadum  alter  h&l 
death,  ior  thexk  he  diould  lear^  a  partictdar 
eatate  in  faims^  winch  is  af  amst  the  rules  of 


rr 


€t 


€€ 


S(m$hfM>ody,  I  Roll.  Rq>.  109« 
lSr>253.2RoU.Al)r.791,794-5. 
Seealso  S.C.  2Bulst.272>  where 
the  judgment  of  the  court  is 
fttitted  to  fattte  been  tikis  ac- 
premed.  ^*  Hore  in  tfaas  prrndpii 
'^  caflethe  surrender  is  Aotgoodj 
'^  it  is  like  unto  an  attornment : 
''  if  the  one  or  the  other  dies 
^  1>efore  SfCtorhment^  it  vrS&,  not 
the»  lie  ^oQ^y  for  thertf  oogfat 
to  bee  perfection  of  the  lAdflg 
la  the  life  o£  tiie  parties^ 
''  here  in  this  case^  the  very 
''  foundation  of  all  is  bad  j  here 
'^  it  is  to  an  inf^t  in  ventre  sa 
**  rofftC'j  thisrij^noCgoodbyaoi 
**  inbnediate  sttnender/^ 

The  abote  case  of  Simpsom 
&  Sothent  is  cited  from  2  Bulat. 
274,  in  Lex  Cust.  p.  128,  where 
it  is  added,  ^'  this  case  falls  upon 
a  rule  in  law>  that  one  cannot 
poas  a  oopjIiflU  castafe  to  be^ 
gin  from  a  day  to  come>  nor 
yet  upon  a  contingency,  no 
more  than  a  freehold  at  cc^m- 
mon  law."    And  see  Mr.  Wat- 


kins*  observatkHW  oa  this 
1  vol.  on  Cop.  203  et  sec^  vide 
also  Belt's  Supp.  to  Ves.  Sen. 
p.  119,  in  Taylor  v.  PhiUps, 

Lord  Chief  Baron  Gilbert^ 
(Ten.  260),  obsertci^  '^  If  a 
siurr^tder  be  to  the  use  of  J«S. 
habendum  after  the  death  of 
the  surrenderor  for  life,  this  is 
a  void  surrender,  being  but  one 
enixrt  BmitatiOB;  bttt  if  Oe 
8ttireiid«r  trece  td  hink  giak^^ 
saJly,  hakmd.  afkv  the  ddttk 
of  J.R.  qnsere^  if  the  habemd, 
be  void  or  not  ?  **  the  meaning 
of  which  clearly  is,  that  where 
nn  estate  is  expressed  hr  'At 
habendum,  ttid  no  ettaftd  i4 
linuted  hy  tfao  premises^  theft  if 
the  limitation  by  the  habendum 
is  void,  the  whole  is  void ;  but 
when  an  estate  is  well  limited 
by  the  premises,  the  luibanlnm 
if  Ttpagnmt  is  V€M,  bnl  the 
pievicHis  limitation  remaaaB 
good.  Ante>  p.  156-7>  and  see 
Hogg  &  Cross,  Cro.  l^Jh.  2S4. 
Post,  tit.  '  Fee  upon  a  Fee/ 
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law :  And  there  is  not  any  difference  betwixt  a 
copybold  and  freehold,  as  to  that  purpose.  Coke 
Cited  Clamp^s  case,  that  such  a  surrender  was 
Toid^  2dly,  That  the  surrender  to  the  use  of 
J.  S.  sold  his  heirs,  if  it  happens  that  his  child  ia 
▼entre  sa  mere  die  within  age,  is  merely  void ; 
for  he  cannot  make  such  a  conditional  surrender 
to  c^ierate  in  futare ;  jiklgment  for  the  defendant* 
MMswoHKs  ease  is  thus  reported  by  Clay-* 
tai(13€)^  A  copyhoUer  had  made  a  surrender 
m  fee  of  his  copyhold  in  possessiao,  after  Im 
death,  and  it  was  holden  good  by  custom  of  the 
nwbor,  which  was  Wakefield ;  otherwise  U  is  by 

In  Seagood  &  Honey  (136)  a  copyholder 
mvr^tdered  to  the  use  of  F.  R.  and  J.  hit  son 
and  the  longest  liver  of  them,  and  for  want  of 
issue  of  J.  R.  the  lands  to  remain  to  the  younger 
8MI  of  Mary  Seagood ;  the  surrender  not  to  stand 
asid  be  in  JvU  force  until  efter  the  death  of  the  sur** 
.  render^r.  The  first  question  was  upon  this  latter 
clauiie,  viz.  whether  the  surrender  were  good, 
and  that  clause  void.  It  was  resolved  that  the 
aiurpender  was  good,  and  that  clause  (being  re- 
pugnant to  the  premises)  should  be  rejected  as 
void  and  idle.  The  second  question  was,  whe^ 
ther  J.  R<r  took  an  estate  for  life  only,  or  an  estate 
to  him  and  the  heirs  of  his  body ;  and  it  was 
resolved  that  he  had  but  an  estate  for  life,  and 

(135)  P.  21.  (136)  Cro.  Car.  367.   S.  C. 

W.  Joncf,  343,  ante,  p.  156-7. 
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no  higher  estate  by  implication,  for  although  it 
might  be  oodarged  by  implication  in  a  devise,  yet 
it  should  not  be  so  in  a  surrender  or  conveyance. 

The  case  of  Bmher  &  Taylor^  B.  R.  10  Car.  in 
ejectment  (137)  was  as  follows :  Two  coparceners 
copyholders  in  possession,  the  one  surrendered  his 
reoersion  in  the  moiety,  after  his  death ;  Cur.  The 
smrender  is  void,  and  the  same  is  all  one,  as  well 
in  the  case  of  copyhold,  as  of  freehold :  so  was 
it  adjudged  26  Eliz.  in  Plat's  case ;  and  so  also 
was  it  adjudged  in  this  court,  3  Car.  in  Simp- 
son's case. 

Bambridge  v.  Whittim  &  Wife^  Hil.  17  Car. 
B.il.  in  ejectment,  is  thus  reported  by  March(138). 
Upon  net  guilty  pleaded  a  special  verdict  was 
fowid,  and  the  case  was  this :  A  copyhold  tenant 
in>  fee  doth  surrender  into  the  hands  of  two  te- 
nants, unto  the  use  of  J.  W.  immediately  after  his 
cbeath,  and  whether  it  be  a  good  surrender  or  no, 
was  tiie  question.  Harris :  that  the  surrender  is 
void.  Estates  of  copyholds  ought  to  be  directed 
by  the  rule  of  law,  as  is  said  in  4  Rep.  22.  b. 
9  Rep.  79.  &  4  Rep.  30.  And  as  in  a  grant,  a 
grant  to  one  in  ventre  sa  mere  is  void,  so  also  in  a 
will  or  devise,  and  as  it  is  resolved  in  Dyer,  303, 
p.  50.  So  it  hath  been  adjudged  that  the  sur- 
render to  the  use  of  an  infant  in  ventre  sa  mere 
is  void :  And  as  at  common  law  a  freehold  cannot 
begin  infutwro,  so  neither  a  copyhold,  for  so  the 
surrenderor  should  ^  have  a  particular  estate  in 

(137)  Godb.  451.  (138)  P.  177,  ca.  236. 
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him  without  a  donor  or  lessor^  which  by  the  rule 
of  law  cannot  be :  and  he  took  a  difference  be<- 
twixt  a  devise  by  will,  and  a  grant  executed ;  in 
a  devise  it  may  be  good,  but  not  in  a  grant  exe- 
cuted :  and  here  he  took  a  difference  where  the 
grant  is  by  one  entire  clause  or  sentence,  and 
where  it  is  by  several  clauses,  32  £.  1.  Taile,  21. 
Dyer,  272.  p.  30.  Com.  620.  b.  3  Rep.  10.  Daw- 
tie's  case,  and  2  Rep.  Doddrngtcn^s  case.   For  in- 
stance, he  would  put  only  the  case  in  Dyer  and  the 
comment.    A  termor  grants  his  term  habendum 
after  his  death,  there  the  habendum  only  is  void, 
and  the  grant  good ;  but  if  he  grant  his  term  after 
his  death,  there  the  whole  grant  is  void,  because 
it  is  but  one  sentence :  So  he  said,  in  this  ca^e,  be- 
cause it  is  but  one  clause,  the  whole  grant  is  void. 
Another  difference  (he  added)  is,  where  the  dis- 
tinct clause  is  repugnant  and  where  not ;  where  it 
is  repugnant  there  it  is  void,  and  the  grant  good, 
quia  utile  per  inutile  nan  vitiatur.    But  in  this 
case,  it  is  one  entire  sentence ;  M.  13.  or  23  Jac. 
in  this  court.  Rot.  679.  Sympson  &  SouihwelVs 
case,  the  very  case  with  the  principal  one.    There 
was  a  surrender  of  d,  copy-tenant  to  the  use  of  an 
infant  in  ventre  sa  mere  after  the  death  of  the  sur- 
renderor, and  there  it  was  resolved  by  all  the 
Judges  except  Dodderidge,  that  the  surrender 
was  void ;  First,  because  it  was  to  the  use  of  an, 
infant  in  ventre  sa  mere^  and  Secondly,  becau^n; ' 
it  was  to  begin  infuturOf  which  is  contrary  to  the 
rule  in  law :  And  copy-tenants,  as  it  was  there 

VOL.   I.  o 
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said,  ought  to  be  guided  by  the  rules  of  law :  but 
Dodderidge  doubted  of  it,  and  he  agreed  the  case 
at  common  law,  that  a  freehold  could  not  com- 
mence in  futurby  but  he  doubted  of  a  copyhold ; 
and  he  put  the  case  of  surrender  to  the  use  of  a 
will :  But  he  said  that  judgment  was  afterwards 
given  by  Coke  Chief  Justice,  in  the  name  of  all 
the  other  Judges,  that  the  surrender  was  void,  and 
therefore  Quiid  querens  nihil  capiat  per  billam^ 
wherefore  he  concluded  that  the  surrender  was 
void,  and  prayed  the  judgment  of  the  comt. 


It  is  scarcely  necessary,  I  submit,  to  do  more 
than  to  state  the  above  authorities,  in  order  to 
satisfy  the  reader,  that  there  is  every  reason  to 
suppose,  that,  vrhenevei;  the  point  now  under  our 
consideration  shall  call  for  a  decision,  it  will  be 
rulied,  that  an  estate  in  futwo  cannot  be  treated 
in  a  surrender  of  copyholds,  any  more  than  in  a 
conveyance  of  freeholds  at  common  law. 

It  may,  however,  be  proper  to  remark,  as  far 
as  the  report  by  Noy  of  the  case  of  Allen  &  Nash 
is  unfavourable  to  this  conclusion,  that  ho  im- 
portance can  be  attached  to  an  authority  so  very 
loosely  worded  as  that  is,  particularly  when  the 
very  same  case  is  differiehtly  reported  in  another 
book,  and  evidently  in  a  way  much  more  io  be 
relied  upon.  The  suppfosed  decision  in  Nby  ii^ 
also  rendered  very  quiestionable  by  the  reason 
given  for  it,  namely,  that  the  estate  is  in  the 
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lord"  (139).  The  freehold  interest  certainly  is  in 
the  lord,  but  we  have  already  seen,  that  no  estate 
passes  to  him  by  a  surrender  in  which  any  nse  is 
declared  (140) ;  and  though  the  freehold  interest 
in  the  lord,  is  capable  of  supporting  a  contingent 
remainder  in  copyholds,  as  we  shall  see  here- 
after, yet  that  peculiar  quality  of  the  Iord*s  rever- 
sionary estate,  cannot  be  urged  as  a  reasonable 
ground  for  any  distinction  between  freeholds  and 
copyholds,  in  the  effect  of  a  limitation  in  futuro. 
It  is  true  that  so  much  of  the  copyholder's 
interest  as  is  not  disposed  of  by  a  surrender,  re- 
mains in  him  of  his  old  estate,  and  therefore  the 
reason  greatly  relied  upon  in  support  of  the 
maxim,  that  an  estate  in  futuro  cannot  be  limited 
of  a  freehold  at  common  law,  namely,  that  if 
allowed  a  vacancy  would  be  created  in  the 
tenure,  certainly  does  not  apply  to  copyholds ; 
but  it  is  to  be  recollected,  tliat  the  admittance'  of 
a  surrenderee  has  relation  to  the  date  of  the  sur* 
render,  and  it  would  therefore  ^be  very  incon- 
sistent, even  on  a  principle  of  teimre,  to  sanction 
a  limitation  which  must  of  necessity  presuppose 
a  continuing  estate  in  the  surrenderor ;  and,  with 

(139)  Vide  also  the  case  of  citing  Bamhridge  and  Whitton 

'Beritley  ^  Deldmor,  1  Freem.  (ubi  sup.)^  that  a  copyholder 

268,  antet,  p.  18S$  in  which  the  cannot  surrender  an  -estate  to 

same  maxim  is  stated  as  fiivonr-  another,  and  leave  a  particular 

able  to  a  liitiitation  in  fiituro.  estate  in  himself,  it  is  added, 

but  in  so  vague  a  way  as  to  be  *'  therefore  Noy,  p.  153  is  not 

of  little  or  no  authority.    And  law." 
see  Lex.  Cust.  p.  117,  where  in  (140)  Ante,  p,  157. 

o  2 
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reference  to  the  original  nature  of  a  copyholder's 
interest,  .it  would  be  equally  inconsistent  to  invest 
him  with  tli^  power  of  creating  an  estate,  which 
could  not  be  limited  by  a  person  possessing  a 
freehold  interest ;  and  even  allowing  all  possible 
weight  to  the  above  distinction^  in  principle,  be- 
tween freehold  and  copyhold  assurances,  still  as 
there  ought  to  be  some  fixed  standard  for  the 
guidance  of  the  courts,  in  the  construction  of  limi- 
tations in  copyhold  surrenders,  and  as  there  is  no 
perfect  accordance  between  a  surrender  of  copy- 
holds, and  a  conveyance  of  freeholds,  either  before 
or  since  the  statute  of  uses,  it  surely  is  not  reason- 
able to  ui^e  the  absence  of  the  probable  grounds 
of  a  decision  in  a  freehold  case^  as  the  necessary 
inducement  of  a  contrary  decision  in  a  copyhold 
c^e,  and  in  contrav^ition  of  the  very  general^  if 
not  uniform,  practice  of  adhering^  in  the  construe* 
tion  of  limitations  in  surrenders,  of  copyhold  pro- 
perty, to  the  rules  applicable  to  cpmmon  law 
assurances,  especially  as  such  practice .  is  not 
attended  with  the  least  inconvenience  ;  for  it  is 
observable,  that  all  such  springmg  and  executory 
limitations  and  powers^  as  are  frequently  intro- 
duced into  settlements  of  freehold  property,  may 
b^  created  of  copyholds  through  the  medium  of 
trusts,  and  which,,  should  it  be  required,  might 
be  enforced  in  a  court  of  equity^ 

I  am  aware  that  Lord  Coke  has  said  that  '^  in 
customary  grants  upon  surrenders  the  law  is  not 
80  strict  as  in  grsmts  at  the  cotnmon  law,  for  iia 
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grants  at  the  common  law,  if  the  grantee  be  not 
in  rerum  naturdy  and  able  to  take  by  virtue  of  the 
grant  presently  upon  thie  grant  made,  it  is  merely 
void :  But  in  custoniary  grants  upon  surrenders 
the  law  is  otherwise :  for  though  at  the  time  of 
the  surrender  the  grantee  is  not  in  esse^  or  not 
capable  of  a  surrender ;  yet  if  he  be  in  esse  and 
capable  at  the  time  of  the  admittance,  that  is  suf- 
ficient: and  therefore  if  I  surrender  to  the  use  of 
him  iTiat  skcSl  he  heir  to  J.  S.y  or  to  the  use  of 
J.  S*s  next  child,  or  to  the  use  of  J.  S's  next  wife ; 
though  at  the  time  of  the  surrender  J.  8.  had  no 
heir,  *ctild,  or  wife,  yet  if  afterwards  he  hath  a 
child,  or  taketh  a  wife,  his  heir,  his  child,  or  his 
wife,  may  come  into  the  court,  and  compel  the 
loril  lx>  admit  accordihg  to  the  surrender.   So  if  I 
surrender  to  the  use  of  him  that  shall  come  next 
into  St^.  *Paurs  after  such*  an  hour :  whose  fortune 
soever  it  is  to  6omie  first,  the  lord  must  admit 
him,  anid  I  shall  tieV^r  avoid  it.    The  same  law 
is,  it  I  siurrender  to  the  use  of  him  that  J.  S.  shall 
nominate',  or'that  I  myself  shall  nominate  to  the 
lord  at  the  next  mieeting.    The  reason  of  the  law 
is  this  :'  A  ifiurrender  iB  a  thing  executory,  which 
is  executed 'by  the  subsequent  admittance,  and 
nothing  at  all  is  invested  in  the  grantee  before  the 
lord  hath  admitted  him  according  to  the  sur- 
render ;  and  therefore  if  at  the  time  of  the  admit- 
tance the  grantee  be  in  rerum  naturdy  and  able  to 
take,  that  will  serve.  Besides  in  customary  grants 
the  intent  of  the  grantor  is  more  respected  than 
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it  should  be  by  the  strict  rules  of  the  law :  whieh 
appeareth  by  this,  that  if  a  surrender  be  made  of 
a  copyhold  to  the  use  of  a  last  will,  and  the  sur- 
renderor deviseth  it  unto  two,  the  one  is  admitted 
according  to  the  purport  of  the  will,  this  shall 

inure  to  both."  (141) 
Some  of  the  above  ppsitions  of  Lord  Coke  are 

perfectly  reconcileable  witjb  settled  principles 
and  authorities,  as  we  shall  see  hereafter  in  dis- 
cussing the  subject  of  springing  uses  and  powers, 
and  it  is  clear  that  a  devise  .of  copyholds,  though 
operating  as  an  appointment  of  the  use  pursuant 
to  the  surrender,  is  hot  more  fettered  by  the  strict 
rules  of  limitation  applicable  to  conveyances  both 
of  freehold  and  copyhold  property,  than  a  devise 
olf  freeholds,  but  the  same  latitude  of  construction 
is  allowable  in  both  instances. 

It  does  not  appear  to  nie,  however,  that  Lord 
Coke  meant  to  contend,  at  leaat  ^  a  general  rule, 
that  a  use  in  fiituro  could  be  created  in  an  imme- 
diate surrender  of  copyholds ;  the  direct  conh'ary 
opinion,  indeed,  is  manifested  by  the  following 
conclusion  of  the  section  of  bis  Copyholder,  from^ 
which  the  above  passages  are  cited,  viz.  .  **  But 
*^  though  the  surrender  be  a  thing  executory  and 
"  the  intent  of  the  grantor  so  much  favoured ;  yet 
"  if  a  copyholder  vrill  surrender  to  th^  use  of  the 
"  right  heirs  of  J.  S.  he  being  alive,  this  is  void, 
"  because  it  cannot  take  effect  according  to  the 
"  intent  of  the  grantor;  for  he  would  have  the 

(141)  Co.  Cop.  s.  35.  Tr.  fel-g. 
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"  grant  to  be  exec\ited  presently,  which  cannot 
*'  be,  in  regard  th^i  J.  S.  can  have  no  heir  till 
<<  after  his  desjkth."  (14^) 


Secondly,  k^  a  F££  ppi»^  a  Fee. 

I  propose  now  to  examine  the  authorities  for 
and  stgainst  the  position,  that  ?ifee  may  be  limited 
on  a  foe  in  a  sun\ender  of  copyholds,  and  I  think 
it  right  to  pursue  the  same  plan,  as  in  discussing 
the  previous  and  nearly  allied  question,  of  a  limi- 
tation commencing  in  futuro. 

As  the  cases  of  JBrian  k.  Cawsm(14S)^  and 
Wellock  &  jHamawrf(144),  were  both  cases  of  de- 
vise, it  would  have  appeared  to  me  quite  unne- 

* 

cessary  to  have  taken  any  notice  of  them  in  this 
place,  had  they  not  been  ui^ed  as  authorities  in 
favour  of  a  iimitation  of  a  fee  upon  a  fee,  in  a  sur- 
render of  copyholds. 

The  former  case  was  a  devise  of  distinct  pro- 
perty to  three  brothers,  and  if  they  lived  till  they 
were  of  age,  and  should  have  issue,  then  the  pro- 
perty was  devised  to  them  respectively  and  their 
respective  heirs ;  and  the  will  contained  a  devise 
over  to  the  other  brothers  or  brother,  in  like  manner, 
if  either  or  any  of  them  should  die  without  issue. 

The '  brothers  were  admitted  according  to  the 

(149)  Seefiirther^tolioai-  (144)  Cro.  Eliz.  204.  S.C, 

tations  in  futuro^  post^  tit. '  Fee  (called  Wellcoke  v.  Hammond), 

upon  a  Fee.'  cited  3  Co.  20.  b. 

(143)  3  Leo.  115. 
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intent  of  the  will,  and  one  of  tbem  died  under 
ageahd  withoirt  fesilev  "wlief  eupon  the  two  Bxa- 
viving  bh»ther8<|vme  admitted  to  fajs  part;'Oneof. 
tiio^e  ^D>  ^fafie  of  >  -age*  dndi  had:  ^ias^e,  t  and  wr- 
reiid«redaIl(}»isiiiitei^t't«fth0>thnrd  brottier  and 
hi»'beins,  ^hoiwto;  admitted  accordingly,  and 
attained. 2 ti,  Mdi  aftec\*arda  died  idl^out Ji^sue ; 
andit^v^as^reSDltrndt^thotiAo^eatat^tail  w^si  created 
by  the  will,  but  that  thdifeeiaimpte  Te^ti^d  hi.  the 
devise^g'tivlieci  tht^y^oalne  of'.lage^ad  had  isiMe, 
soai^4he^pemdMeqf^thedeviiew^t»mi4^i 

ImWMach  &  JStmnxndy  i  T.  W^ .  ,a  c^ifpyholdsr 
in  fe^iei^iand^of^ttie  i|ajti|^rai of  Borough  £x2^lish, 
havings  issue  four' so&m. and  one  da^ght§r»  (car» 
according  to  Lord  Ooke's  statement:  of  ithe  *oa9e» 
three' so!i^  and  one  daughter,) :Siirrendened  to.t^ 
use  of  h«)  wdll,  and  devised  to  lofifli  wife: fo^  life, 
with  temaitider  |jO  J.^  hiB  leMest  v0on»*  pfvif^g  4Q^* 
to  each^ofihie  J)Pothers,iaiidto.)ii^  sifiAei?,  wif^ia 
two  ytear^'afibeii  tfaeimfe^  death.  Tho.mfe  fm- 
ter^  and  dicid,  ai>4f  then  J.^oiteved)  and  O]iutt0d 
to  pay  the  legacies  within  the  two  years,  but  j^d 
them  within  ftve,  ^6  yopn^est^oii  4i^d  irith- 
put  issae;  JifSforreuifBed  to  wilU]ad4  di^Mlsed  to 
bis  wif(&,  ^ho  ^  his  de»dij<9ala9te(|y  ifmd  m^mfid 
the  deffenttaTBrt:*  il^btoL.iRtf^  B»s.!^btmSe§ft  >bro^W 
and /^  ^titered  I;  Jbhb^de^andantiiOiist^iiliiiXLiaAd 
hebrittgl^  tr^«]^3«i''  TherqafstiQn^&aifitkf^  ^olry 
pf  'Bj'^A^e^e>:Aa«f^ll  ^The^ooawtt  Aeldw  Ait»*itbe 
word  ^  j^i^'i^owsEerfnnUipitatioQ^  H^imiom  teon- 
dition,4p^,iJ[,JJJ^^^eJa,conditio^  it  ^y^?,  extjin. 
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guished  in  the  heir,  and  there  was  no  remedy  for 
the  money,  but  being  a  limitation,  the  law  would 
construe  it,  that  upon  the  nonpayment  of  the 
money,  hjs  estate  should  cease,  and  then  the  law 
should  Clurry  it  to  the  heir  by  the  custom,  without 
any  limitation  over.  The  court  added,  ^'  and  in  a 
^^  devise  it  may  weU  be^  that  an  estate  in  fee  shall 
'^  cease  in  ene  and  shaU  be  *ira»utferred  to  anotkerJ"^ 
Judgment  for  the  plaintiff. 

The  case  of  Pauiter  v.  >  CornhiU  and  others^  is 
thus  reported  in  Cro.  Eliz.  (145).     It  was  moved 
whereas  the  surrender  was  to  the  use  of  one  in 
fee,  upon  condition  to  pay  £100  to  a  stranger, 
and  that  if  he  failed,  it  should  be  to  the  use  of  a 
stranger  in  fee;  whether  that  were  a  good  limi* 
tation  "to  the  stranger,  so  as  there  should  be  a 
fee  dependant  upon  a  fee.    The  court  spake  not 
much  hereto,  but  willed  to  have  it  specially  faund ; 
yet  Beamoi^  conceived  it  to  be  good  enough, 
for  it  should  be  as  an  use  limited  upon  a  feoff* 
ment,  and  these  uses  should  rise  out  of  the  first 
surrender. 

In  the  Lex  Cust^tmaria  (146)  it  is  said,  that  a  fee 
may  be  limited  upon  a  fee,  upon  a  collateral  cour 
tingent  in  copyhold  estates :  As  if  a  man  sur- 
render a  copyhold  in  fee,  to  the  use  of  J.  S.and 
his  heirs  -^ho  iff  an  infant,  and  if  J.  S.  dies  before 
the  age  of  twenty-one  years  or  marriage,  then  he 
surr^ders  this  to  the  use  of  J.  D.  in  fee.  This  is 
a  good  ^eftaain/der  to.  D.  upon  the  contingent. 

(145)  P.  3^1/  (146)  P.  120,  but  see  ib.  12S. 
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The  authority  given  for  this  is  the  cusi^  of  t^imp- 
son  &  Southwaodj  2  Roll.  Abr.791.  M.  13  Jac.  B.R. 
(Ante  p.  190.) 

The  case  of  JBentky  v.  D^aman  ie  repoirted  by 
Freeman  (147)  thus.  A  copyholder  surrendered 
to  the  lord,  to  the  intent  that  the  Igrd  should 
admit  A*  whom  he  intended  to  marry,  after  mar** 
liage;  until  marriage  to  the  use  of  himself  and 
his  heirs,  and  after  marriage  to  the  use  of  himself 
and  A.  in  tail.  The  question  was,  whether  the 
limitation  of  the  estate  upon  the  limitation  of  the 
fee  precedent,  were  good  or  not.  The  ca^es 
cited  were,  Rolle,  263,  1  Leo.  280.  2  Cro.  376, 
Godb.  274.  Per.  tot.  Cur.  It  is  good  enough  to 
limit  a  remainder  upop  a  contingent  fee  in  copy* 
holds,  as  in  case  of  mortgages  of  copyholds.  A 
surrender  in  futuro  is  good,  aikl  the  mischief  (148), 
for  the  freehold  remains  in  the  lord. 

The  case  of  Edwards  v..  Hdmnumd,  C,  B. 
35  Car.  2,  is  thus  reported  by  Levipz  (149).  A 
copyholder  of  land,  Borough  English,  surren- 
ders to  the  use  of  himself  for  life,  and  after  to 
the  use  of  hii^  eldest  son  and  his  heirs,  if  he  live 
to  the  age  of  twenty  one  years ;  provided  and  upon 
condition  that  if  he  die  before  twenty-one,  that 
then  it  shall  remain  to  the  surrenderor  apd  his 
heirs. 

(147)  C.  B.  1  Freem.  967^S,  his  intended  marriage^  and  then 

vide  also  Roe  d.  Noden  v.  Grif-  to  the  use  of  himself  for  life^ 

Jits  &  others,  4  Burr.  1952,  &c.  Andsee2W.BLRep.1046, 

where  a  copyholder  surrendered  in  Thrustout  &  Cunningham, 
to  the  use  of  himself  his  heirs  (148)  Ante,  p.  IS8.  (n.  ISO.) 

and  assigns  till  solemnization  of         (149)  3  Lev.  132. 
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The  surrenderor  died,  the  youngest  son  en- 
tered, and  the  eldest  son  being  seventeen  brought 
an  ejectment ;  the  sole  question  was,  whether  the 
devise  to  the  eldest  son  be  upon  condition  pre- 
cedenty  or  if  the  condition  be  subsequent?  SciL 
that  tile  estate  in  fee  Should  vest  immediately 
upon  the  death  of  the  father,  to  be  divested  if  he 
die  before  twenty-^one.  The  court  held,  that  though 
by  the  first  words,  this  may  seem  to  be  a  condi- 
tion precedent^  yet  taking  all  the  words  together, 
this  was  not  a  condition  precedent,  but  a  present 
demse  to  the  eldest  son,  subject  to  and  defeasible 
by  this  condition  subsequent ^  SciL  his  not  attain- 
ing the  age  of  twenty-one :  And  they  resembled 
this  to  the  case  of  Spring  &  CcBSar^  reported  by 
Jones  Just,  and  abridged  by  Roll.  1  Abr.  415. 
A  fine  to  the  use  of  B.  and  his  heirs,  if  C.  pay  him 
not  20^.  upon  10  Sept.  and  if  C.  does  pay,  to  the 
use  of  B.  for  life,  remainder  to  C.  and  his  heirs, 
where  the  word  Si  does  not  create  a  condition 
precedent,  but  the  estate  in  fee  vests  presently  in 
B.,  to  be  divested  by  payment  afterwards;  so 
here. 

Stacker  &  Wifk  v.  Edwards ^  reported  by 
Shower  (150)  appears  to  be  the  same  case  as 
Edwards  &  Hammond {\5\)\  but  it  is  thus  dif- 

(150)  ?  Sho.  398.  ca.  365.  Edwards    v.    Hammond    was 

(151)  The  following  note  as  searched  for  and  produced  by 
to  th53  case  ia  given  in  Brom-  desire  of  the  court,  from  which 
Jield  V.  Crowder,  I  N.R.  324.  it  appeared,  that  the  premises  in 

'^  The  record  of  the  case  of     question  were  customary  lands 
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f^reritly  stated. — A  surrender  of  a  copyhold  tene- 
ment was  made  to  the  use  of  himself  [the  surren' 
deror]  for  life,  and  after  to  the  use  of  John  his 
youngest  son,  and  the  heirs  of  his  bodjfy  if  he  attain 
to  the  age  of  eighteen  years,  and  if  he  die  b^fora 
he  attain  to  that  age  without  issue  male,  then  to 
his  [the  surrenderor's]  right  heirs. 

The  question  was,  whether  this 'was  a  emUingent 
remainder  J  or  whether  it  should  attach  imme- 
diately upon  the  death  of  tenant  for  life?  And 


held  of  the  manor  of  South 
Bufstead,  in  Essex,   in  which 
there  was  a  custom  that  the 
youngest  son   should  hiherit^ 
and  that  the  widow    of  the 
tetiant  in  fee  should  have  her 
free  bench;    that  John  Ham-' 
v^ond  the  elder  surrendered  the 
reversion  of  the  premises  in 
question^  dependant  on  his  mo« 
ther -s  freebench^  to  the  use  of 
himself  for  life^  and  after  his 
decease^  to   the  use  of  John 
Hammond  the    younger^    (his 
eldest  son)  '''and  his  heirs  and 
assigns  for  ever,  if  it  shaU  hap- 
pen   that  the  aforesaid  John 
Hammond    the  younger  shall 
live  until  the  aforesaid  John 
Hammond    attain  the  age  of 
twenty  and  one  years  j  provided 
always  and  under  the  condition 
nevertheless^  tiiat  if  it  shall  hap- 
})Gn  that   the    aforesaid  John 
Hammond    the    younger   shall 


die  before  he  attain  the  age  of 
twenty  and  one  years,**  then  to 
remain  to  the  use  of  /oAn  JBTani* 
monA  the  elder  and  his  beirs  ^ 
that  the  mother  died  in  the  life- 
time of  the  surrenderor;  that 
the    surrenderor   died  leaving 
issue  the  said  John  the  younger^ 
his  eldest  son,  and  TkotMu  his 
youngest  son ;  that  John  Ham-^ 
numd    the    younger  was    ad- 
mitted according  to  the  sur- 
render 3  that  the  defendant  Ann 
Hammond,  was  the  widow  of 
the  youngest  son,  who  entered 
on  the  death  of  his  &ther,  and 
tliaX  John  Hammond  the  younger 
(the  eldest  son)  being  then  fif- 
teen,   brought    an    ejectment 
against  Ann  Hammond,  Yds  bro- 
ther's widow;   that  judgment 
was  given  for  him  upon  special 
verdict  in  the  Common  Pleas^ 
and  afterwards  a  writ  of  error 
brought.** 
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it  was  held,  that  it  attached  immediately,  because 
of  the  intention  of  the  party ;  and  held  to  be  the 
same  with  Sir  JuUus  desar's  case,  in  Jones,  389* 


The  above  authorities,  I  would  submit,  are  far 
from  favouring  an  opinion  that  the  doctrine  of 
springing,  shifting,  and  executory  uses,  applies 
to*  a  surrender  of  copyholds. 

The  case  of  Brian  &  Cawsen  was  wholly  a 
question  of  devise,  and  furnishes  do  argument 
whatever  in  support  of  an  analogy  between  limi* 
tations  in  a  surrender  of  copyholds,  and  in  It  con- 
veyance of  freeholds  since  the  statute  of  27  Hen.  8* 
And  the  case  of  Wdlock  &  Uanumdy  as  far  as  it 
may  be  thought  to  bear  on  the  present  question, 
is  an  authority,  that  a  fee  upon  a  fee  can  be  limited 
of  copyhold  property,  by  way  of  devise  enhf. 

In  Pamlter  &  ConMUj  the  court,  with  the  ex- 
ception of  Beamond  J.,  carefully  abstained  from 
giving  any  opinion  on  the  present  point,,  and  it 
does  not  appear  that  it  was  further  ul'ged,  from 
which  it  may  be  concluded,  that  the  parties  we^ 
well  satisfied,  that  the  decision  would  have  beeb 
against  the  analogy  contended  for. 

With  respect  to  the  position  in  the  Lex  Cus- 
tumaria,  that  a  fee  may  be  limited  upon  a  fee  on 
a  collateral  contingency  in  copyhold  estates^s  I 
shall  only  observe,  that  as  far  as  the  position  is 
intelligible,  it  is  supported  only  by  a  single  au- 
thority, and  which  is  abridged  by  RoUe  with  a 
dubitiUurt  2  vol.  791 ;  and  see  ib.  794-5,  where 
it  is  said  to  have  been  adjudged,  that  the  ulterior 
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8taM^  q£  27  Vh^  B;  wd,  w  {^articular  inatances 
o£,  flttcb  diaMimMta4«t  ixoticcf ,  tb^.  mecessilg^  .^f 
there  tMsinif  in  eipc^  ccmmiaii  law  com^j9Xifiis^ 
both  a  puiito]:  aad  grantee;  and  t|be  rale^  t^at  iu 
feofimeots  and  grants,  a  party  not  nam^d  ia.  the 
presu9e&  shall  not  take  by  the  habendum ;  and 
also  the  notion,  that  the  words  \efmlfyJ^o,he^i' 
vi^\  would  not  cr^e  a  tenancyin.conitaipn  in 
a  coflponflin  law  deed.-— J!^.  Sudi^FS.  then  .c^iin^ 
tends,  that  uses  limited  on  a  sur^ni^er  ojf  copy- 
holds,, are  moce  to  l^e-asstoHlated  to>  usies  .^^ifinng 
out  ol  the  seisin  «£  a  feojOTee,  lender  .a  l^offin^nt 
since  the  stat.  o£  Hen*,S«^  aqid,  indeed,  that  there 
is  no  substantial  difitinctipn  between  them.    J9e 
fuilher  wcfy^  j^atthela^  estate  isjOK^tyeatftd 
in  tile  copjiiholder,  bntiur  t])te  Ji^d,;  ai^d  that  the 
copyholdi^r  is  tenant  at.wili  ta.^t|ij^  l^irdys^tb  a 
bei^Hfieifll  interest  cq-osiAeiisiYe.^ith^U^^  ^e.by 
custom  pi^y,.  and  ths^t  the  legaji  fee  sp  yeste^  ifi 
the  lofd;  i^ill  s^poxt.^d  giv^  ejBhctXo  ^fij^a^fp^ 
springing  yigj^s  of  tJi/^/oayptyhold  iiM:i^];^t.er^i^Q)- 
ther  point  jenforced  by  i^lr^j^^ndejrs  is,  thatffOiK^rs 
of  revocation  and  s^poii^tipent  of  n^w  uses  are 
aj^iqalib  to  fiettlf q^ente.  eSf  cQpyb^d  e«tatep;— 
And.froniulliqs^  lirfaaoises  .tha^ 
has  . jirawn  a  candusipnt  ^t^Ai^4Q^»-8DX|ngingr 
and  eirecaitory^nsef  ^  mflj.be  Jimite4  upo^ ,  a  sur- 
render  ot .  QOftyholds^  ^  ^^[qially  ,as,,  in^  feoffii^ents 
deriving  thek  effect  from  the  statute  ^of  uses,. 

1  havp  already  endeavoured  to  shew,  that  the 
greater  weight  of  authority  is  in  favour  of  a  sur- 
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8t4teiiiafer*oF*copjBdiag,  Jttiif'a'^bonvgfancfe  of 
friteKofds;  ^ei^^eftJ^y  "or  Mfce' tfce  kSttite  of 
use^^  anftj^it'lioi^eVfe*  to^^tHfe' rui'e'tKat'  ihe  iirni- 
totion^ Tn  a''8iirren<!et1ii%'tt  sbin^  "d»;  be 

explamSa^Hy thfe'SdEitt&ice,  aiid'  l^'thW  further 
irt«iwrtB«'^di«8''i^liM^ti\)A''fcaf  be'sul^lied 

aigfentiktf-  tti^-'tt'feWif  V:6&iihdn'  law 'iTeeil 'there 

nrtisl  W*  W^'"i-  ^tdf  ^a  gttiiitee ; '  for  it  is 

quite  clear*  thkf  a^'Miirr^aitferrfdesittdt  Create  a 

seisin  iii'  the  W»  y'^^^^fy  thfe  ttse^aeclared ; 

'  aiid' alt^oii^  il'&- e<]fajffly  cl^^  ^srt'tt^ 

in  the  Idi-d^  by  M  fiAiWeniiferi  'jifid  iha^'^hig  sur- 

rend^^ree'ti'  in  tiot  fc^rHim,  but  tiy'  the  stiite^deiror, 

yet,  in  C(Mt6iii]p(lii«b«'8Maw,  ^  suWehdfef^l'^after 

-adinitt&c^^  fe^^^npbi  a'Ke^'grarif 'fc^fe'^the 

iottTClMO;  ^  ft  nlay  th^fetbi^i ■'be  ttiieA'lliat  in 

every  sutt-eatti^  of  (k^yhi^Ms;  there  ¥^feally 

both  a-griritdt  arid  i^^n^ee,  !h  exact'  iitAffitt^de'tb 

a  commott tSw coiivfey'aiic'6. "     **"'  «»«>•.' 

It  is  tru^'Mt'it  aif^offiheht'dna  gwttit^t? com- 
mon ls(w;  i^a*H^  iiot  nime(^  in  i&e  jpi^misesrcbufd 
i»t  taJc^l  b)r  i&«  ii^t^dtinlv  iidd  ^1^^^^ 
suppbs^d  ilh^^itf '  k  'teefldmjf '  irb^tKSrds,  k 

party  riot  naffi'e^f  iiftlii^  pi'enifee*^;  inay  talte  under 
the  habencBim  V '  biit  mis'  cbsiihction  between  a 
deed  and  a  surrender,  does  not  exist  in  a  general 

(158)  See  Roe  &  Loveless,  2Bamew.  &  Aid,  466-7» 

VOL.  I.  :p 
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holds.  yh^  siich  .|f!^t  M,|»pt^cgj^ll|^  J>y  ,|jy 

A.  and  B.,  notbing  inU  X^l  jj»^*<li8if). 

I?  .my  obsfrra^ofw  P^tjiecpi^  of  ^1^  & 

Cro.  Jac.  563. '  ,v,  7|r2(r>  Cnt.  J^563. 1  WajL 

(l6i)SeelIibrdRaym.«27.     onfcop.U3,  114. 

ante,  p.  lSi'-&. 
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ta  foe  divided/  would  probably  be  held  te  create  a 
teuaicy  in  eoinraoiiy  even  in  a  commoh  law  con- 
veyance, and  if  so,  the  supposed  distinction,  in 
the  operation  of  such  words,  between  a  deed  of 
that  nature,  and  a  conveyance  deriving  its  effect 
und^r  the  statute  of  uses,  does  not  assist  the 
su^ument,  tiiat  future  and  springing  uses  are  ap- 
pKi^abl^  to  an  immediate  surrender  of  co'pyholds. 
With  reference  to  Mr.  Sanders^s  position  that 
the  legal  estate  is  not  vested  in  the  copyholder, 
but'  in  tbe  lord,  and  that  »uch  eiri:ate  in  the  lord 
win  (support  feture  and  Springing  uses  of  the  co- 
pyhold intereist,  it  h  proper  to  remind  the  reader, 
that  tfie  legal  customary  fee  is  clearly  in  the 
copyholder,  and  that  he  may  maintain  eject- 
ment (169),  and  have  trespass  against  the  lord 
biMlelf,  IsihcMiiti  be  preisume  to  dit^turb  his  posses- 
sioft  (46*)  ;^^  iliid  even  indict  him  (IftS):  '^' 

.  «  '•   -    •  ... 

(16S}  IfoiA,  tit. '  Admittitfice'  \%7y  339^    I  VMk^  oil  Cop. 

aad  *  A^tMHi  of  £jects(ienf .'  45.  ^  But  thi9  is  oiiiy  since  co- 

(164 J  *'Tcttaai  by  the  cus-  '  pyfaolders  ceased  to  be  mere 

*'  toaaniii^  nil^  faifaflri^uf*  to  tenantfi  at  w^. 

have  Mfr1imi4ieis6iiki^ttf die  Ifhe  tttale  of  a  <!^op^lder, 

cusle^Q^  <^  hc^  iwbi^  hftA;  a . .  pri^r  to  the  pfoisA  of^lts  assum- 

'^  fve€tiold  at  t|^  commoniaw.**  iiigthatj^emiQner\jtq\«i]|:y)^hich 

Per  Dadby  Ch.J.  C.B.  M.7-  time  and  custom  have  establish- 

£.  4.  \9i    ^  if  tMiat  bf  euft-  ed^  ha^  beeh^  ah^  fkdt  inaptly, 

''  tom^yajria^  hi^  sentioea  be  compoi!^  to  a' tuse  of  a  freehold 

^^'<jeated%  tiMf  io^  he^  lAiall'  at  etmimdn  'kmfi^^Wc&ti^  his 

''  hMSfH  aaroctpoti  of  treispiKS  reading  on  the  Stattif^  of  Uses, 


€€ 
€€ 


PerBribnCh.J.  [p.  18.]  says,  ^*  For  the  inc^- 

C.  B.  H.  21.  E.  4.  80.  Co.  Litt.  '*  tion  and  progression  of  uses^ 

60.  b.  Co.Cop.  8.  9.  Gilb.Ten.  "I   have   for  a  precedent   in 

(165)  Sec  p.  213.  P  i 


212 


Of  tlf^  Surrender. 


[Pabt  1. 


It  is  ;^l8o  qlfis^r  iji^  tb^ ,  reirersion^ry  fne^old 
interest  in  cppj^hpjbj  Iftn^s.is^wpted  in  the  lord 


<c 


« 


f€ 


<C 


« 


« 


*'  them  searched  bliier  laWs, 
''  becsttse  sftates  ^d  commbh- 
'' wealths  fcUTe  cOfAlnbil  «wii- 
dents:)  md I ^l^fii  thedril 
law^  that'tiial  v^fek4i  eometh 
^'  nearest  in  name  to  Ihe  use^  is 
nothing  like  in  matter^  which 
is  mmfructus :  Ibr  luusfruc- 
*'  tus  4r  dominium  is  with  ihem> 
''  as  with  tts^  ^aitkvlBur  taafitticy 
'^  and  inheritance.     B«t*  tint 
'^  which    tesemUeth  the   use 
most  is  Jidei  commissie,  and 
theii^fore  you  shall  find  in 
"  Ju^sHnian,  iib\  2.  that  they 
^'  had  a  form  ih  testattienfts;  to 
glTeii^ierittocetoone  to  the 
use  of  ano&er^  Haredem  con- 
stituo  Caittm;  rogo  dutem  te, 
Caie,  ut  hareditatem  restittuu 
*'  Scio,    And  the  text  of  the 
"  ci^UiaiK^thi  ihiit  for  a  great 
''  time  if  the  heir  did  not  as  he 
was  required^  eestuy  que  use 
had  no  remedy  at  aH^  until 
''  about  the  tiine  of  Augustus 
CtBsar  there  grew  in  custom 
a  flattering  form  of  trusty  for 
theypenhedltthm':  ttogote 
per  siiilMfm^Augusii,  or  per 
forluntifht-JifaguMi,  flrc/ Where- 
*'.upon    A«^g;ttllius'    look    the 
"  breach  of  trust  to  sound  in 
"^derogation  of  himself,    and 
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"  made  a  rescript  to  the  pr<f  for 
'*  to  give  remedy  in  such  bases  j 
"  t^hereiipbn  t^ithi^  the  *space  ' 
'^  6f^  it-  hundred  yeais,  "fliese 
truists  dtii'Spriiig  and  speed 
so  &8tj  as  th^y  were  foreed 
to  have  H  particular  Chan- 
cdlof  only  for  uses,  who  was 
**  cauied '  pr<BM  Jtdkl  cbmmis' 
*'  iarks)  and*  not  toihg^  after, 
'^ihe-ihconvehiehce  bf  them 
bein^  foimd,   they  resorted 
uiito  a  remedy  much   like 
unto  this  statute,  for  by  two 
"  decrees  of  senate,  'ddl^d  le- 
**  natU9^C(m»nltUni  TrAetUamim  •■ 
'^  ^  Pegcuianum,    they  made 
"  cestuff  (pie  use  to  be  heir  in 
"  substance,     t    have   sought 
** 'likewise,*  whether  there   be 
any  thing  whidimaketh  with 
them  in  our  law,  &fid  'I  find . 
'^  that  Perlamr,  chief  baron,  in 
''the  argument  of  ClMleigks 
'*  case,'compareth  them  to  eo-  • 
'*  pyhalders,anid  aptly  ibr  many 
*'  respi^cts. 

"  First,  becaui6  as  iin  tise 
''  s^meth  to  be  ah  heredi- 
'*  ladaenrVth^  Court  of  Chan- 
*'  eery,  so  the  copyhold  seem- 
"  eth  to  belan  hereditament  in 
*'  thel6rd*s  court/  ' 

"  Secondly;  this  conoeit  of 
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distinct  frdm  the  customary  interest  (166),  and 
thint'SVK^li  reversionary  freehoM  iiiiitles  the  lord 


limitatipn  ^h  been  trouble- 
some in. copyholders  as  well 
as.  in  uses: •for  it  Balh'  been 
of>te;4j^q^e#mBd«.;w|t«*  . 

tenanciQi.  by  the  courtesyj 
intaOsj  discontinuances^  and 
recoverieu  of  oopyl^olds^  in 
tber  n^tore  of  inbeiita^oes,  nt  < 

f'tl^9^«>lQIpfO||)Ia|¥|,  «l^.9tltt 

"  the, ji%m.ent9jip(?,weig^ied, 
"  that  yon  must  have  particular 
customs  in  copyholds,  as  well 
as  par^calaf  reasons  of  con« 
scioife  in  use^  and  the  limi- 
tatioD  is^nGleid, 
"  An^  .thj^y«  because  they 
both  grew,  to  strength  and 
credit  by  degrees:  for  the 
copyholder  first  had  no  re* 
mi^  at  all  ligamst  the  lord, 
a^w^  Bfi^  ^s^xy  ^^ 
"  Aft^rjfvBrds  it,  gp^w  to  have  , 
"  remedj)^  ia  chaaqeiy^  and  ftf- 
"  tefwarcb  against  their  lords 
by  tiespasQ  at  the  common 
law;  aad  now,  lastly^  the* 
law,  is  tiiken  by  iKMne,  that 
tbey  hsve.r^me^y  by.  ^ec-- 
Hone  JtmuB,  with  a.  specipl 
custom,  of  ^leasi^g.  So  no 
dodbt  in,  usqs;  at  the  first 
"  the  Chanoe^y .  made  question 
'^  to  give  remedy,  until  uses 
*'  grew  more  general,  and  the 
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Chancery  more  eminent ;  and 
then  they  grew  to  have  re- 
medy in  eoiMcieaee  r  britthey 
€fNi)^o«Tqr'«€M&iar(»ny  man*- 
^,<kf^vefliadBr-  «t  Ike  com- 
'*  mi^n  l«w^  neither  ftgainst  the 
**  feofiEee, nor ogainsi strangers; 
''  but  the  remedy  against  the 
*'  feoflee  y^ea  kit  to  tiie  sub- 
^\.  iMfiiaiainlttefQiQQdf  against 
'S^tmgers  tothe  fe«Spe." 

$ut  as  »  U90  in  .«  freehold 
case  is  by  the  statute  of 
27  Hen.  8.  turned  into  a  I^al 
estate,  'SO  the  use  in  a  surrender 
of:  c(^yhoUs>  since  jthe  estate 
of  a  cDpyb>lder  beeaaepe  aliens 
able  and  descendeth  uncon- 
trolled by  the  lord,  is  turned 
into  a  customary  legal  estate, 
under  whuch  a  demise  by  a  co- 
pjjholder,  .thoi^  void  against 
tbe  ^]oi4*.is.,good  to  maintain 
the  dec]ar«^tion  in  ejectment. 

(165)  Gilb.Ten.  157,  329. 
1  Watk.  on  Cop.  45 .  St.  21  Jac. 
c.  15-  1  H?iwk,  P.  e.  ch.  64. 
8«  15,>  J6, 17.    , 

(I6a)  But  they  aw  not  dis- 
tinct .interests  as.'t6  aU  pur- 
poses, for  the  possoMJoP  of  the 
oc^holder  is  r^gaiidfld  as  the 
lord's  poissessioii,  aw!  wMl  cause 
apofcessio/m^rixin  him..  Watk; 
on  Desc.  c.  1.  s.  1.  p.  51, 


\ 
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to  enter  in  case  of  aay  forfeiture  by  the  pairtkniar 
copyhold  teBant  (1G7) ;  and  this  is  the  ti«e  veit- 
son  why  the  lord's  interest  will  l^upport  a  con- 
tingent remainder,  under  a  surrender  of  copy- 
holds ;  but  it  does  not  by  any  iaea»s  fi^oiii^  tbat 
such  freehold  interest  in  the  Ibpd,  shovdd  xj^peatftte 
as  a  seisin,  (Analogous  to  the  seisin  of  afebfiee  to 
uses)  to  give  effect,  either  to  a  springing  use,  or 
to  a  limitation  in  futuro,  of  the  cof>yhold  interest, 
when  no  prior  use  is  crested;  for  x^ther  in  the 
instance  of  a  fee  liiiiited  upon  a  fee,  or  of  a  limi- 
tation of  the  fee  in  futuro,  could  the  lord  enter, 
without  being  considered  as  a  trespasser,  except, 
indeed)  for  a  forfeiture  of  the  whole  copyhold 
interest,  which,^  so  far  from  supportii^t  the  sptring- 
ing  or  fBtmre  use,  wduld  of  necessity  d^fi^t  it 
altogether. 

I  cannot  myself  see  any  analogy  between  a 
conyeyiMguqe  to  uses  of  fireiehold  property,  and  a 
surreii4e¥ -^of  cqpyholds,  with  r^fesentte:  to.  tiie 
gepeml  jdoc^dne^  of  powers;  It  oertatidy  ^s  not  to 
be  denied  tilHit  a  |K>wekr  of  a|>pointineiit  or  ncnni- 
natiop,  to  be  executed  either  by  deed  or^  .will> 
may  be  created  l?y  a  xropyJudd  i^uixendecCltSS^ 
and  that  such  a  power  vmy  be  giv^ft  to  a  w^, 

im%l  Aii  ik  <i&  to  ho  Kk^d-     4xM1m^^  petm^B  itnlKfed   lift  je- 

retain  -  fwiMii  nwijini  'i^dnrnig^nliie  '.r:3^6^<^9tte£&WetS  Jk^Wtep- 
eontJUmiaBe  yrf  olfae  iMi<liiiil|i      herd,  Cn>.  Jac.  19^.  6jfifol|p^>& 


estate,  and  tliat  sndi  IbrfMtte    iBii$tW0>9>Vmf.  ^^^. 
would  not  afifect'  the  intereet  ^ 


air  e^eeiflftfft!  1«1^  I^Aii^'  My.  Jisiice*  l^afthi'  at ' 

{m>  t\mi^^ilKit!^,  timi^th'iSi^  opinion  of  tfie' 
Ooti#t  ofsRm  oi*itli'e=»fl»R>^ii|-  casfe;  -  H.  L'. 

tiaWHft  b;sl»«^«ai: >pKi#t<ii mstt^riyA:/  siiri^ii^red 'tiib' 
saiai»)t««tbc^^tfse'o#ytas«lf«JliAMb  assign^llir'lijre, 
y^ilM  nmu0ift!tiimn3it&  b^6<<(i/r''S»^  pcJrsOns;  and 
fi^mdii '«il«il^«a&^'h^(8tl§t%it%'-d6ed  or  ^V 
si||^d1n^<s  pr^e^e  of'tfe^  wiibeefs^Sj  dii*ect, 
y^m  r8iisy«li#€^f}ill  iMkdlCbf  ^p^tttiiiejiit  or 

ctMMlP«tf  MH  ulaAlrii'   -  llr  lilitrib^^ill^tj^  "^ft^  a ' 
a«Bfgiil>.ii  yJIk  «liy°>«Sdl^i>t}lf^'js)to'6nd^'a''triemo- 


I    Dt'  ii    ■■-'•>'>■'!   Vl'"T    "•■•'/'•• 


tu6)  GlvAxv.iU^^^iCiw!  (iriySutfl  hat^e  con^tter- 

4  Taunt.  2dl )  aad.MO  Aocosfc  ,  bora^BUabfe/ta  .-ftctapt-v  sar- 

V.  JHfonA,  ft  Ve8<  Idi..  Belt's  ^eSm^'orsatii^'A  power  of  ap- 

SiWlfp)S^^!    -  poiktaDoit^  IblK  iexeohted  by 

B^.M.  €d;Copis.«iL(^S£.  (ITS)  7T.R;  103. 
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made  for  t^ecuring  tiiB  xepaymeiit  of  ^lOOOfaiid 
intereat  due  from  H.I^.  ^J.  B.,  and  th^t  after 
paym^  tliereof,    the  premines  were  torTeTwt 
to  and  fpUbow.the  na^^  of  the  ficst  abiM^^Raen- 
tioned  surrender ;  and  J.  B«  wa#  therf upon  adr 
mitted  tenant.  .  Afterwards  J.  3.  djddf  a4^d«Uie . 
premises  descended  to  his  infant '^son  ii|id<rus- 
tomary  heir  J,  J^,  •  The  mortgage  xmmf  *  was 
p^id  by  IL  JL«  to  the  ex^u^c  of  J<B^  the  iai^er^, 
J.  B.  the  infant;  appe^ed  «peraon«Hy.  befefe  the 
lord  of  the  tm;kn9r  o\\t  of  comt,  apd.wfis  admitted 
tenant,  and  impiediately  afteniiracd8,>  hy.  virtue  of 
an^  order  of  the  Court  of  Chcoicery,  siiOni^ndered 
to  the  us^  of  th^  said  fi.  L.  his  jh^rs-^aad  ^aaigns,  , 
according  to  4he  custom  of  the  maaor,  who.  at  a 
subsequent  court  wa8|  ^mi^tedi  accordiagly*' and  . 
afterwards  died  rin|«(i|at^t     S^Qm.  one.  of  the 
plaintifiH»  was  4be  pftteni^l  heir  of  H.:li.,  and  the 
defendsMit  wsv^-  h»»  ma^epifl^l  rh^r^    Th^  i|uestion 
was,  wjieth^.  on  the>[|eath  of  U*  I^  th^  |Nrcpu9i»a  * 
descendedto  hisjtns^emal  or  paternal  heir.:  The  . 
Counsel;  tifs  the  delesi^^  <>l^l<s^fir^}  ti^  |he  Qnly  ^ 
ground,  on  .which.  h^v^MiU  fW*  thcr  dltfenidiiat'^ 
title  wasi^  tilwrt/tha  leg^rftpi^e  rasM^l«d7i^rH.;Ii. 
notwithstanding  the^sw^^mf}^  to^  J*?  B.«  the  mort- 
gagee, <$lrho^h«(|i«ii(;e9^tlpt^(^'^nftew  ^^Bm 
at  the^^jiii|0<)fisnthna«iv&ii[!^  - 
estatefor  lifei  with  a  pdwer  of  appointment  by  ' 
deed#^qrj  witf^attefeit^  h^y  ttafe€_wite€»se« ;  an^  n^gt 
such  appouit|sien[t  hi^y^i^  h«ieit  n^^ 
estate  was  not  divested  from  him  by^tb^  sur^i  x 
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render  io  fee  to  J*  B.  the  father^  unices  it  could  ' 
opevMe  Q]K>A  the  aversion' in  fee  in  "^cffanh  of 
a[^intiii6iit«^  The  defendant/  thereftiF^,  ^  heir 
ex  f^Yte  iMtetndi,  was  entitled,  accoMMng'  to  the 
easier  of  MSat  t.  Burt&n,  Salk.  990:  Lord 
Kenyctti^  Cv  Jv  ^*  If  it  ifere  material  to  decide 
that  point  itf^  tliis  ^asev  I  shonid  think/  that  an 
appointiMttt  bpH.  li.  by  Seed  wmiM  have  been 
good»  th0ngh<4ic^  cjsecated  in  the  pre^^Dce  of 
three  wktam^e^f^'iBix^ '^  6f  M^it- 

nesMS:  oii^i«»a|lipli#d'  <!»  Mi  ^appoiiltinent  by  \rill. 
Biit  k^iinmiatt^dkl  t^  i^ietiKid^i^  thcK^^point  hfere. 
The  gntrender  in-ftivour  of  J.  B.-the  ^mortgagee 
was.npt  itkertly  i4%n^(dqvAU%\e^ '  but  of  the  legai 
estate ;  J.  B.  vm»  admitted  ihf^  mid^  it,  ^hd  his 
heir  at  laur  mrrendef ^d  mM,  h,  in  fbe.  -Thh  thoa 
is  like  a  fenfinient  a^nd  I«f«6ffiil«nt^<17S),  \Thiv  li, 
it  has  hk»n  long  mtJdod^fhfi^s^^  tht  ii)i%  ^f  de- 
scent; and  ieonseqneiitly  tbe^leilsOr  <)^^^e  if^lain* 
tiffvidberis  theiheir  ^x  p?ati  p^tern&>  is  ^nlitled  tQ 
recover."^""     '-  "^"^^  - '   ■      ^-   :  m  -'■ :      •  <  1  . 

It  is  clear  ^erefore^  tfa^t-  ^d*  H.L;  m^de  an 
uppointm^t  o^^^hei  eiiteteMaicy  fee  skkpleW  the 
estate  imi}U6«ti0Atto  a  i^mng^,  puiisiiiant  to  the 
above  power,  such  iftppoinlmeirt  W^uld/  in  the 
opinran  of  Lord^iL^nyoti^  hai^  tl^[>lac^d  Ihle  fee 
linntedlM'd^iwIt^  «|^  tfie^leiiis 

Thantfie  of  !RM^«^Btt^M(4^  Wi^^.t0um^^, 
l\^&49fitfin^nmtwtdi^  att  autlioifriyinbt  lotAy  in 

(173)  Ante,  p.  56.'    •  Xi74)  sWils.ase. 
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faiFour  of  » ]M>wer  of  appoiBilintaA^ii'^  mMHsMet 
of  c^piybrids,  aild(ailiBiitatioBraviM-iR^cf0fa#A«Mit 
of  any  eawt^iseiof  the  poNirbn  btt  aliMr^oftaiAillfi^ 
teiioit  of  olie  fee  u|)oiltaiioAer  oft  a  iMBBtitlgem!^. 
It  y/tBiS  au^  eje^tmenl&i^r  oopJfacM^ Ikidlpiiefi: 
in  Norfolk,  and  the  fellontirig  c^ase^wta^  ittMrrt^d 
for  tiie  opiM^of  tiie<?oiirt^€.  B.«-^.  fik  tuiiitnM; 
a  copjrholdte  tR-fitoy  ^hirriiKlei^  id  <Kmrt^tlf  <i^^ 
«9e  <^  fattr^son^  J:  8;'alMl^BliZQb€Mh(failFivriCikddil^^ 
their  livee,  and  thet  life  of  the  loufgert  lir€r  cH 
ikemf  and'  after  the*  deeease  of  the  jMrviYOV^^  of 
them,  to  their  diild  orcUldren^  siM^ericr^iiaie^^ 
in^  such  proportklni.ftc.  and  for  s^xeh  Mtato^  &e« 
as  the  .partaf|h<ir  thei  i9iir?ivor  'AmvSAhytvtkyiMr- 
remkrr  ori  MrfMdtfrjr  ther^l>f^  aoMk  acdoidiags;  to 
the  custom  of  theimanw,  or  bgrhtaov^Uefet^ast' 
MTiU  ,aiid  testam^it^  diieat;  dadase^  iiiBit^i  tf#  ap 
pQQit^  and  forMratiteif  <eiid^dincfcioni  &cv  tiiaaitto: 
allr  aiMi.e¥0iytii&  chiki  alMk^cyidrenr  of  tfaelraBd> 
i,  9.  s  and  £lizabetiir  his  -  wife,-  oUc^.  AMr^  bmr$^ . 
equally  t6  be  divided  between  th^n  as  tehaBftow^ 
comKMHir sud  Bot as  ifKM:-4tariMrts;  omdfwfMnt 
qf  smkisw^iih^sariUhik^xi^^  ef  ifaliv^said 

J.  &  for«Qyer.    J.  Ss  ^mA  Ettgahif^fe^his  yif«  utirte- 
at  the  samie  court  ndiiiiWed  Awtaats^ .  itor.*h#ld^  a<r> 
cofdjug  to  thSi  uses  alorsMiid,^  aM>X  &i -iinwc^- 
dJiate^yMalt^wadFds^  -qot^MiiilelKdt  Jtfafer  preisii^  tto 
the  tiaes  of  his  will;  ^v        v:.   -^ 

£iiaabeth  §^..  diqid,  :i»iidcJ^6.'faer^t(tbaM>'^^<> 
survived  her^  by  his  yfilX:4mk^^,  his>  daaghtnr 
S.  S.  and  her  heirs  for  ever  when  she  attained 


/ 


the  age^  of  twonty-CMM  years;  all  fast  noesstiiGgM^, 
lands,  tenements,  and  hereditaments,  in4t.  ttfehre-^ 
Mid,  mkI  i£  sli»e  died  before  sfale  dbeald  attain 
tWeHty^ioie,  then  be  devised  the  said  bereidi^ 
taawtfotfl  unto  his  sitter  Ann  Dtmty  Ike:  infe  ef 
ThMatis  Dunt,  of  H.  ^ifomsaid^  and  ker  heirs;  fet 
ei^,  isuhjeet  to  Ifae  fbUowingi  coadbtidn,  "rim.  ik 
cas^  his.suM  sulteip  Anft  shoukL  at  any;  time  i!i4i6a 
«he  lv«is  possessed  of  the  said  mesMagas  aaiA 
laads^  taake  sale  thereof  to  any.  persm  or  peiv 
sons,  then  Us  w«Ii  wte  that  the*  said  Ann  ^ida 
sister^  did  pay  to^  his  bffo4;ber  dievsmn  of  ^659,  out 
of  ttiie  money  arising  by  suieh.  sale.  J.  8v  dmA 
and  hSb  OTtiff  oae  diild,  his  dau^ter  £L.&,  by; 
hisasid  wife fihsabeth^  who  cm  herfaifaer'^ deaHi 
todc  pMsesttOm  ol  the  premises^  and  diod  seiaed^ 
in  17#i5!,  an  infant. — 'Mtry>  the  in^  of  Themais 
BucKlcm,  (the  kessoi:  of  thephmtiff )  waa  the  coman 
aii4  heir  of  $.S«  the  iaAmt,  and  ThomasiDa&t, 
tfa$  defendant,  was  husband  of  Am  Dunt  die 
»ater  aad*  devisee  of  the  testator  J;  S^.  The  quea^ 
tipn  fi>r  ^leopinipair  of  tiEieeourt  was,  whe&er  the 
plw)^  as  lessee  of  ThMwa  Bmton  and  Mary 
Ins  mte^  UL  iai^»  q£  the  aaid  Maity,  the  heir  of 
SLS»  the  mlanlii  laas  intitied  to  reco^i^r  in  ()he 
cy^otmea^;  Aad^.tibe^  whole  coutt  w&i^i  dearly 
oi  opiaiott,  ihat  J%  S«^  the  IwAatarj  faadtia  p^wer 
or  aathorityrto  make  the  wdH  and^  sixrrendfir  as 
abovil^^^  but  tbat^lhere  beki^  oni^  one  child  of  the 
testatof  by  his  i^^mk,  t^atchM  ii^bs  inftitled 
to  the  whole  of  the  premises  in  fee ;  and  Mary 
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Bitxteft  besBg  her  toir.  at  Imr,  <itli6  pSamtMT^had 

.  It^  itaetitiiii^  Ae^tdourt,  in  tb^  last  oteev  did 
not  express  any  <su8picion  of  the  leg4^ty  of  tlV^ 
poviMTof  4iffR>intm€tit,  lsiutit4B^^rtl#j^  tff  t'enM^k, 
that^i]l|Kvoam  wtftiidelttnniiied  on  ^e  ^it^ebih- 
stanoe/zof  dMFe*  being'  onl3r  obe  ^€l>f<^(  of^^ffie 
powvj  md  thjBAthe  vi^ilKifr  of  th«f  |>dWer,  or  of 
flM'iBnittttion^wrer  iii'd«&«k  of  Bhy's^lentftee  of 
the  pomri  "tras  not  biMi^itght  inf 0  <ibei6tk>ii/ the 
cluld  being  ^lewlfkilidei  to  thcr^feo;     *        < 

the  tegrtt  x)f  the  maiODxMoa^ht  i^y  bis  bii^ln  ^ttity, 
tojd|8oovier4he  exiidfe^ten^rt^lln  itifif^ilient'of 
appoQMtaleiitt^ittidi lo tbavetiii^ betteftt ^f  H^pmt  A^ 
tx^tirnxMilaMim^f^^^  fin-  th^  Mli8fsR$liio9i^ 
of  bii»>fine}'4i(aitr«jGeo^a.  :c«9e.  O^lB^Aldti^^tifii^ 
cloimd  iby  ^fe  ^ame^v^me^iAiemej  - JJfMi»tW>»i«t^ 
riag0^iljii|]fi'.f'arcopi|fhold«r^ift>f^^  i^ofii«^ 

decai  i0p{.ileadlB^^  W  wri4in|E^,  iw«»e  «;i^fe«^Md  b^ 
him;  Miereb^i'fae^oOTeMl]^  irWhs^fl^i'^illM^ 

copyhold  iftstiUe  ih  ^pWMkm;^^  ^th^Weiaf^hiiftkel^ 
forvtife;  toith  irenlaind^  t^  ix^mf^^ttt^hpH^et^e 

•  i   '  ' 

•  i«  "  -J.  ^     _^^.'    JL      -^  w  ^  J      ^*  i      %     *         m       .4    J»**-»«  .  >  <l  4       *fK  I      *« 

contaMMK  reHHMiMiefSJ  -retnaiiicter  to-titB  ittpgnafeo  * 
wife  ^ifxHlikj  <  Yemaind^ir  to^^*' tHisteei^  't<^  ^i^et^i^^ 
contingent  remainder ;  rOi«aitodeF' 'to  tKe'^-itise  ^ 
any  one,  ttrei^Msr  more  clAld  oi^  dli!iMi«tf^6rthV 
marriag«»  in  suoh'^bres/  and  i^>  8tAi9f'%liiiate9,^' 
and,  with  such  limitaltons^  and^^otSiHOR^/^asthe' 
said  \V.  B,  should  by  dfeed  (k  tnH  appoint ;  and 

(175)  ISVes.  240, 
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in  delttnU  of  sucfai  appomtmeAt^  to  jUbe-iise^vC^  all 
and  eyery  the  child  and  children  in  tail  .general ; 
and  ia4efaiilt  Q4*^9S9ue>of  tfa^namiig6irt#-W^'^^^ 
and  his^hejrs.t  .  r.  -..*  ?  -.  -r,-..    ^  ^  -r--.  ^  ■ 

,Qu;  tliQ^  Utb  April  irOB,  ;W/B^rMd«  a' tor- 
r^id^r  of  .the  copyhpld^preaBiii^  a&d'Wtti  tagoin 
admitted  to  the  useflh  of  tliei  settlenienL  and  he 
did  not  oiiv»8iiieh  te-a^tuiststoii'piiy/any^nev^syaa 
he  hadrpcdd  hisi.fiWfOni  hie  fomeradmitsaion. 
In  17^  W«3^  in  puranaace  of  the  power^of  ap-^ 
pointment  vested  im  hilnvby  %»  settlement^  tind 
in.Cj(Mitei]pLp]iation  of  sa  voMiah^htit;m^^iBt^ 
histoidy  dsmjg^tf  aad.  Jlfvl>i  ilf^  ex0cuted\86me 
deed  or^edeyappotntitigf all  the  oop7ho}d>pre- 
mif^Xootri^^A^  beiieiiX.  of  >hi6  isaidndaegiiLte^^ 
or  Jbi&K  intoSMled  httsbaindf  and  'hep  tssciey  wbbr^y 
(aceordiog  to  the  statement  in.thetbflh)tba  daugfa-^ 
tec^ibeeirine  inti|;led*to  anotstiite  for  iife,v  or^wme 
lai^^r  estate  expectant  ^  4ql  f  t)ie^  detettniftatmn  of 
this  d^^a^iar  life  of  W.P.  v  Itfurdierlaf^ared 
by  |h^J»p]ivtliat  the  fnamaig^4ook  place,  afad  th^t 
W«Xk  diediiii|1808,  wh^raupeii  M«  D:  M.  an^/hia 
Hcif^^^^Qr  iie  in^h^  n%Yit^  eatorod?;  and^t  ^  ^urt 
h^d  ttba^2(^tf\iJi;ily  1803,  itho  J^^  presented 
thi^4^^^  ofiWv^M  of>^iviiicb'proa«»tin0At  M.D 
aaad,  l^iaiiififef  ha^d  iio^  ;  ^9^. oiir  thetftlafc Oc-^ 
tobenl8p^^'^^i2al>etk M^  wa^aclniitted  b^^tir^ 
ne>| ,  pnratif^t  ta  the  Aet '9'Gqo.  1;  lO.  ^^  'and 
a  fime  waa^  aeeordk^^y  aaae^^fi!!^  by '1^9  Itnrd  for 
-sfieh  admiMion, '  whtcll  ftt.  D.  M: -  and  hiiS^  Wife 
refused  to  pay.     In  Hilary  Term  1804j  the  lord 
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it  was  for  the  defendant  to  {urove  it.  Tkattf  it 
were  shewn,  that  she  was  not  admitted  accardinig 
to  the  act,  then  the  noiiBiiit  was  right ;  But  how 
was  it  incttndbent  upon  the  pkantiff  to  prove  that 
^ppoiirianent  ?  That  wh«i  the  tenant  for  Itfe  cane 
on  behalf  of  himself^  and  ail  in  remakider  aiid 
reversion^  if  the  lord  did  not  take  the  finoi  he 
could  not  afterwards  insist  upon  the  ftM^  from 
those  in  remainder.  That  the  lord  m%ht  mppw^ 
tion  the  fine  among  the  diSerent  parcels  of  the 
inheritanGe :  but  it  was  not  possible  to  saj^.  the 
tenant  for  life  should  pay  nothiag/  and  thoee  in 
remainder  should  pay  the  whole.  '  That  &e*ap^ 
pointee^  lirhen  once  become  such,  was  the  saiEne 
ks  if  ori^naliy  named  in  the  finrt  iniMrumeftt :  the 
appointment  being  only  an  iiistrameht  enaUing 
him '  to  succeed  under  the-  first  ini^trument»  LiMrd 
Eldon  afterwards  stated,  tiiai  h^  bad  not'  be^m 
able  to  get  informatimi  from'  &e  quarter  he  ex^ 
pected,  as  to  what  passed  at  the  trial,  buthe  had 
receired  informatiQtt  suficient  t6  ascertson,  iinA 
tiie  bttl  did  not  accurately  state  the  tmnsac^ns^ 
in  the  casci  The  ord^  was  that  the  demutrer 
should  be  allowed :  the  plainttf  to  he  at  Mbi^ty 
to  amend  the  bill.*  This  was ^adcordinlpy^dbne 
by  introdudng  at  length,  the  sturendef  MMde?by 
W.  Bit  stating  speeMbafty  th^'uiies  ^  the  ipsttld^ 
mlBut^  and  a  subseqaeat  prt siMitniiaat  «trtiBg-'4hs 
deed  of  appointment,  by  nHuteh  -W.^Bi^ap^iHliMI 
tiie  premises  to  Mrs.  M.,  Iiis  daughter  dhdifelf 
surviving  child,  her  heirs  and  •  assigns -for*  ever, 
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£»ibj)0ot  to  hifi  eBtafei  for  life.  A  general  deim^rer 
WM<al6o  {mt-^ifi  (i^  tbe  atn^vded  MU,  iirhkh  ^a8 
'aig^udd  bef{lte:IiOird  J^^  it, 

en  thd  gr(bdii^^4bat  the  act  of  9G€ip.  1.  c:  2&. 
:piY>l^dHiB^(4^i^  ^  ddfllkNiiM  of  ittfaalfik^td  fiantesr 
t^overt;  waflr^eos&aed  to  the  tiHe  by  detent  or 
stirreiiider  to  <te  tid^of  a'will :  Noising  of  import^ 
anefe  Mi  fiprnn  Uii^liHrdshiqp  on^e  fifiacipai  pqint, 
bej^eMKlii^efear  .expre$sion\  of  opmiofi^  that  suel  ^.p- 
poiiitee''43f&.ibf  co^hotd  «iftd«r  &e  poiw^,  would 
be  oii:lheifoo&i^:of^  person  in  remajM^rCl?^)* 

l%Mff:otab|K  obteiii^aD^  timk  it  necefisjary  to 
make  on^die  lastr  ease,  ni,.  tb^at  ko  queis^ion  was 
ratii^;a»,to  4lie  Yalidj^  of; the  power  of  appoint- 
ment, an^d'dnA  none,  inny  optaiony  conldhave 
lieitfmittisd  ti{H>n'it,;  ais  far  as  apy  exerekeo^the 
pMvfer  ibtli^bwt'Of  an^  absolute  dispositidn  of  the 
wfadle^cKtomary  fee*simpl0 ;  aiid  as  the  limitation 
over,  inxde£ftidtj^  s^potnjbme^ti  to  iW.  B*.  and  his 
faeirs,  wns  inopenitiye, :  the?  e^tjatte  "^coiitiiiuing  in 
bim,  (sdb^et  i»  tfee  prevMm  usesr  ^f  tb^anrrani^y) 
as  part  of^Usfdlid  re¥^niiM,i6vyen  an^ai^^intm^nt 
in  ina  widakiinot  baye  :ba«li^ttie  efie^t  of  displacing 
ihemiattit)ia.T€aiiiraQMi^ifl^  r^' 

Aa<^  9bmln<>iiere'^  again  rennndctheifiediii^ 
a  sinboMdoi^bdatbinr  ve8ti^iaii»'imiiiedfot(e:^^^    in 
the  tMi]mildcr«d^rnorci!eti^.saT8tssii^.itt2t^ 
to  suppliirta  iimi(}?iiMl:tWi^  iMMl^al^iiba^  be- 

twt€an^QrcK>0fej??in4of0frfreeIt<Ad^  stat; 

of  JHtekiiS.,  and  a.  rsurrendclr  of^V^opyhelds;  majc 

(176)  See  further  ss  to  this  case  post^  tit. '  Yixf^> 
VOL.  I.  Q 


9MB  qfthiS^trrihde^.  [PiRVl. 

fi^^ty^fj^ldil  tmfi^'«:jd»t  c^Miii«teii(iy  irith  the  ^o>- 
8fiioi)ti>^t'^iki@U  «  |M>1v^p  eilimM  be  qndkil«' ^ 

^^B^i^ibk  tff'ihe  snirehd^ree  df«  oopfhold 
letifd;  iif«%iMomeil  i^e^  of  the  estattf  IfaAiied  to 
hik%3^^e  sttfi^ttde«,  tfiAfaei^  as  tlie  n^mirie^,  tlmta 
krthfe»6^g^«6-«f  th«^mt6veM,*oril«ei^Qm«mdei^ 
a^^tM^er  iMftlli^  fitfi^lte  'iiatitt^  aii  tti#tb<iri«5r  tjft 
dli«tiik>hii»tily  to  (fie  to^V  to  >adailt'tiii#m«tl^ 
lMUftie^ld#<|)teMoii((!r77);  andfirhethef  ItiaiitiiNlrii^ 
the  axtmi^ion  ef  A.^  or  ^  mich  person  -aa'A.  4hell 
trame  tO  fill  Hie  tenancy  mi^nded  tobe^v^eated^y 
the  finrrender;  MH:  be  of  no  importaneex  i     *• 

It  mdsl  b«r#feverHbe  cotteededj  ^thM  ihuidghi^td 
ndtnkiaitionVwben  giv'en  to  a  etriifl^;  off  "when 
?e0ef«ied  to  the  ebpyholdt^r  hihimlf  to  be  ejter^ 
dised  by  deed,  the  fee  being  limited  o'vw  to  ^ 
fltrangerin  default  of  any  s^pomtment,  somewthal 
nnHtoteir  against  the  position,  tiiat  a  fee  is  <not 
capable  of  being  limited  npon  a  fee  in  an'imme^ 
dittteMrrender  of  copyholds*;  and  i<rniay  peiiiaps 
afford'  a  case  of^  exception  to  that  ml* ;  bat  it  by 
n^  ifieane  follows,  iksi  a  power  of  appointnwnt  of 
copyholds  is,^  in  all  cases,  to  be  assinuiated;to  a 
pe^er  of  appointment  of  freeholds  under  the 
operation  of  the  statute  of  usee,  and  I  miist  sup^ 
pose,  that  such  springing  and  shifting  uses  and 
powers,  as  are  allowable  in  freehold  cases,  and 

(177)  Ante,  p.  173. 


9«leafle^  of  the  iob^tw^^,  ji|<etfi«ie^b^e  of,  ^ng 
«i^a|^i^.»'swi}eQdert.of  ^pyho.ld8,..tvibei^,  tb? 
/slw^iei.h^  i»P* ,«qperQtu>n(178) i  A|)4 . ev«a  with 
ii«i»pQe4  to  t^ppw€r  iof Ap9«in|a4<ntiQir#cw9ia^o 
Irt'tHJiJyfcoljJ  CA8«9,  it  mfty  h»v&^  4p))]^tfo|„ w%r 

p^/99fi](h«iM8*/91lcb  e9t^  iftfp^  icpul4j^  i)jyi|»l^€e4 
ty  ^  ^xfOTAi^^  of:9^<i^e<;^^t.p(^f i',(pj[;apppint- 
mciot  <cre9Jt«d.  by  tjbe .  same  «tMrrei|dje^ ;,  imi4  should 
^Qttaougbt  ti^  fr^lt^tl^je  pecmUfli*  «Atyise.of.»  siuv 
nmder,»  thisi!i04»^t*^f  UmM^  a,fee*^H«ka  feci  in  (cor 
£iih!»ld  f^e8,i»<all0wab)i9,.y#|t>svHneye^  decided 
judicial  aiithonty  »ay,  be  defp]p$4-  iseflpiPAte  t<>  " 
eattkbtish,  thftt  oi^e  fee  can  be  substitutedtlQi;  «no- 
tfaafyby  an.  immediate:  8ujt^4«»».  thrqugh  the 
mediuHi  of  •  a-UpiifttiQiL  V^  tb^  nature  'Of  a  ppwer 
of  revoioatioQ  iu;k4  Ufw.ftppQiiMweiA  of  usfs,  un- 
]u;M(«ra.!ta  |J)ecQi|»nf)£f^.l^i  .bq^]ir^Q}»  h^a.been 
h«ttoduoed«(4o:ae^^eq«$»ts  of^frfujiQl^^pfOf^erty, 

sinoe  the  sib9.t»,9f  27.  Q^Dw.dn  . 
'•i[alia«(e  ,Q«t(,o»«ffl0q|t^^)fttbi»  (;ir«^W8jt9Ace 
v^viA^mdi  \)i».:Mg(  iSwd^Wifi*) Avfl»«r«rtrte:  to  the 
lS<nttolWlf»,(Oi(::«  £»^  ujitoipirai^fl^i  a^d^.ppjwens  of 
ittTOdaj^wl,  i^>  iu  ;an:^iim«diat«  puiqipA^r  pf  co- 
fijhoi4»*yiz.,  4»#  j»0ni  o|  s§|tle^9tt  containing 
sufibt  )Hpit»tiaiiaL  ajP!^-t(».  ))!^  f<iAPI«^  iu.  aniH^  lH¥»k^ 
of  pre^fdenlis^    In  the  book  called  the  English 

€i«|)yho^i:,;.p9blis|ied'in  1.745,  (page  4ft3),  there 

(178)  See  A4«iqr  on  Mwrr.  Sett.  p.  570. 
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certainly  is  the  form  of  a  surrender  by  J.  B.'  into 
the  hands  of  the  lord,  by  the  acceptaince  of 
two  tenants,  to  the  use  of  himself,  his  heirs  and 
assigns,  until  the  solemm^ation  of  a  mairififcge 
then  intended  between  W.  B.  his  sdn'  and  C  L., 
dnd  after  su'ch  ittaftiage,  fd  the  use  of  W.  B:  knd  C 
hi^  Attended  wife,  for  the  term  of  their  natural 
life,  and  the  life  of  the  longest  liver  of  them,  and 
^itt  and  after'  their  decease'  to  the  lise  of  such 
child  and  fchildren  as  should  be  begotten  by  W.  B. 
On  the  body  of  C:,  share  and  share  alike,  and  to 
the  heirs  and  assigns  of  such  child  or  children 
for  ever,  according  to  the  custom  of  the  said 
manor;  and  in  default  of  such  issue  then  to  the 
use  of  the  siaid  J.  B.,his  heirs  and  assigns  for 
ever  (179). 

But  with  respect  to  the  form  copied,  in  part, 
by  Mr.  Sanders,  from  the  same  book,  p.  385,  so 
far  from  being  favourable  to  the  practice  it  is 
cited  in  support  of,  it  would  appear  to  have  been 
wordied  with  the  impression,  that  springing  and 
secondary  uses,  and  powers  of  revocation,  &c. 
could  not  be  introduced  in  settlements  of  copy- 
hold property,  except  by  vesting  the  legal  fee  in 
trustees ;  foi*  it  is  observable,  that  the  whole  legal 
customary  fee  was  so  limited  as  to  be  capable  of 
being  transferred  to  a  purchaser,  in  case  the 
power  of  sale  had  been  exercised  before  the  con- 

(179)  And  see  2d  vol.  Horse-  31-2.  cited  by  Mr.Sandersjn  his 

man's  Preced.  472-5  3  3d  vol.  Treatise  on  Surrenders^  p.  54. 

440-1.    Jacob's  Court  Keeper^  Ante^  p. 202. 
[7th  j:d.]  p.  226.    Calth.Read. 


tii^g^it  jestatp^  vested,  or  dupn^;  th^  xfdnpfit(y  of 
th^p^rsoi\s  beneficially  intitled  jiader -such  coji- 
tlqgeqt  limi^tion^.  The  est^,^  W9«  surrenjiereji 
by,Q-C-  thi?  elder  to.  such  uses  .a^  shpuld  be 
declf^ired  by  a  doed  iml^aded  ,to.  besff  even  ^(laf|B 
yfifh  ,tbf  l^^^Tender :  Af^d  by  9,  de.^cjl  P»rpoi[tjflg 
to  b^  a  jtiq^f  nuptial  settjiement  of  copyl^olc^ ,  prq- 
iperty  b^ongiag,  to  the;  said,  G.C!.  ,the  eldefi; 
recitifig  a  marviage  ha^  betwi^n  G.  C}^  th/e,  yoi/iwgpr 
sp(]^yJ.  Q,  then  his  wife,  and  that  in^c^nsidefs^jf^n 
th^jceof,  aad  of  the  portioii  pifid  by  Sir  W.J. 
(fs^the^.of  tbe  said  J.  CJ)  the  said  G.  C.  th^  <el4er 
did  covenant. to  makf;i.apd  had  accordingly,  op 
tkp  ^y  of  the  date  of  the  ^afae  de^d,  made  tl^e 
aforesaid  surrender;  it  yr^s  nvitnessed  that  ip 
consideration  of  the  said  marriage  and  portion, 
and  for  the  settling,  &c.  the  said  G.  C.  the  elder 
did  limit,  declare,  and  appoint,  and  it  was  by  fill 
the  parties  thereto  limited,  declared,  and  ap- 
pointed, that  the  said  surrender  should  enure  to 
the  uses,  &c.  after  mentioned,  viz.  To  the  use 
and  behoof  of  the  said  G.  C.  the  younger  for  his 
natural  life,  and  after  his  decease  to  the  use  of 
the  said  J.  his  wife  for  her  natural  life  in  part 
of  her  jointure,  and  after  the  decease  of  the 
longer  liver  of  them,  the  said  G.  C.  the  younger 
and  J.,  To  the  use  and  behoof  of  the.  said 
Sir  W.  J.  F.  J.  A.  B.  Sir  J.  P.  and  Sir  R.  P.  their, 
&c.  [executors  and  administrators]  for  the  term 
of  200  years.  Upon  the  trusts  after  expressed,  and 
subject  thereto  To  the  use  and  behoof  of  the 
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saicf  Slr^lV/5.  his,''&c.  [heirs  and  iasfeigns]  Upon 
trust  and  confidence  W^6rhiit  and  suffer  th6  fitst 
and  othfet  s6n  and  sons  of  the  said  G.C.  the 
younger  'by  the  said  J.  his  wife  successively'  and 
acc^ording  to  seniority,  and  the  heirs  male  of 
thfeir'  tespecltive  bodies,  to  receive  the  rents  and 
profits'  thereof,  and  for  defauh  of  such  isi^ue 
Upon  the  like  trust  for  the  benefit  of  an  afta*  born 
son  or  sons  of  the  said  G.  C.  the  younger  by  the 
said  J.,  and  the  heirs  male  of  his  and  th^ir  body 
and  bodies'  successively,  and  for  default  of*  such 
issue  Upon  further  trust  and  confidence,  that  the 
said  Sir  W.  J.  his  heirs  and  assigns  should'  sur- 
render  the  premises  to  the  use  and  behoOf  of  the 
saidR  J.  A.  B.'Sir  J.  P.  and  Sir  R.  P.  their,  &c. 
[executors  and  adtninistrators]  for  the  term  of 
300  years.  Upon  the  trusts  after  expressed,  and 
subject  fh^reto.  Upon  farther  trust  and  bonfi- 
dence  that  the  said  SirW/ J:,  his  heirs  and  assigns ^ 
should  suri^ehder  the  premises  to  the  use  alld  be- 
hoof of  the  said  G:  C.  the  eMer,  his  heirs  and 
assigns  for  ever.  And  after  declaring  the'  trusts 
of  the  aforesaid  respective  terms*  bf  ^00  years  and 
300  years,  the  following  provisoes  were  insferted 
ill  the  said  settlement,  viz.  ^'^  Provided  always, 
**'and  it  is  covenanted  declared  and  aglreed, 
**^by  and  between  all  the  said  psLrties  to"*th*se 
"  presents,  aiid'itis  the  trtie  inteiitahd  tneaiMigof 
**  them  and  evfefry  bf  thiBm,'^and  of  these  prebeifts, 
•^  and  it  is  hereby  declared,  limited;  aihl  ap- 
"  pointed,  that  it  shall  and  may  be  lav^P  t<^  and 
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''  for  the  9aid  6.  C.  tha  yoipigert  tn^  the  void 
"G.C  the  yioiiftger  sbjatt  ha.ye  ^]l.po^i^r,9f)4 
"  ^atia^xkj  by  wy  deed  or  deed^»  wJti(ifffg^,ff]: 
^'initings,  to . he  lyy. him. sealed  a|i4  i9Yth«icp^p4 
<^  in  the  presence  of  three  or  more  jcredihM/ffi^- 
''  nesses,  to. declare,  limit,. or  appcwM;*  the  c^ig^x-r 
hold  messuages,  i&c.  thereinafter  pai^idonff^-lj^ 
mentioned,  viz».  the  miuuiion  house  at,.^Of.apd 
evary  or  any  pert  or  parce).  thereof,  tp^ny 
^'  woman  or  women  that  at  apy  tpne  then^after 
^  he  the  said  G«  G.  the  younger  shall  happen  to 
''  marry,  for  the  tenn  of  the  life  and  lives  only  of 
''.  such  woman  or  women,  for  her  and  their  respec- 
*'  tive  jointure  or  jointures,  or  livelihood,  and  in 
**  iieu  of  her  dawer  and  thirds  at  the  common  law ; 
''  aji^  it  is  hereby  declared,  limited,  and  appoint- 
*'  ed,  that  the  said  Surrendiar  herein  before  recited 
^'.aa  to  the  said  messuages,  and  other  the  last 
mentioned  premises,  from  and  after  such  deda* 
ration,  limitation,  and  appdntment,  of  the  ^aid 
*'  G.G,  the  yom^fr,  shall  be. and  enure,  to  the 
*A  1)3(9  g£  the. said  woman  or  women  fix>m  the  time 
<^as  he  shall  happen  to  marry,  for  and.dudog  her 
**  .or  their  natural  life  or  lives^  for^their  respective 
*^  jointure  or  jointures,  or  livelihood,  as.aforesaid, 
'*any  tiu|ig  herein  to  the.  contrary  in. anywise 
'<  n^twithslnnding. 
^{  Froyjuled  always,  and  itis  forther  covenanted, 
declared,  and  agveed,  by  and  between  all,  the 
said  parties  to  thesi^  prei^nts,  and  t^e  tnie.in- 
^^  tent aaod^neaning of themand of iliese presents, 
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^t^A  >6f  lfa«  ^sAd  Surrender)  was  >aiid  is^  that  if 
V^>tlte>isaM<G;  &.  ih^  younger,  and  J.  his  wife,  or 
'^tUeMiirvivor^ol'ttliem,  by  aad  with  the  adi^ice 
^'ahdvci^misentpf^t^e^aid  Sir  W..J.*aBd  Q.C.  the 
^^ ^td\9r  dunii^v their  joint  lives;  and  if  k  shall 
'^  happen  that  the  said  Sir  W.  J.  shall  die  first, 
'^^hbn  ^fter  tfaed:ftirQa86  of  tibn^.si^d&ir  W^Ji.  by 
'^'aiid>1nth  tke -adiaiceiaaid  e^iDsent  of  ttie-mid 
•*'€r.e.  the  idder^iwith  E.Jjand  A*.B-  op  either 
**'  of  them ;  ^and  if  it-  shall  happen  that  the  said 
•*»G.  C.  the  elder  shall  die.  before  the  said.  Sir 
^^  W;  J.  then  a:fter .  the  decease  of  the  .  said 
»*'0.  C-  the  elder,  by  and  with  the  advice  and 
**  consent  of  the  said  Sir  W,  J.  with  the  said 
".Sir  J.  P.  and  Sir  R.  P.  or  either  of  them,  shall 
^•^be  minded  to  sell  and  dispose  of  the  said  pre- 
'^tnises  in  S.  aforesaid,  or  any  ipart  thei^eof,  4hat 
^^  then  mud  in  such  case  it  shall  and  nuxy  be  lawful 
^>  to  and  for  the  said  O.  C.  the  younger  and  J.  his 
^*toife^  and  thesnrvivor  of  them^  and  the  said  Sir 
^^  W.J.  to  surrender  the  said  premises^  all.  or  any 
'^^  part  thereof  as  shall  he  agreed  to  as  cforesaid^ 
^^  intfp  the  hands  of  the  lard  of  thesaid.masu>r.qf;^ 
'^^iSf'C:  to  such  pers&n  and  persons^  and  for  such 
'*  'estaieand\e9tates,a/nd  to. such  uses,inientSr  and 
*^  purpdse»,  as  by  the  said:  G.  Cthe  younger  "and  J. 
'^  his  fvifcy  or  the  surtmor  of.them^  by  md  with 
**'fk^  consent  \^e^bmseoid,  shaM  be^iimiUed^'and  de- 
^^^^dtedi  ^emd  that^sfutsk  surrenckr.or  surrenders, of 
' ' '  the  'said  premises ^  i  or  any  part  i hereof ^  by  the  said 
'^  G.  O.  the\yoknger  awd^J.  his  wife^^orthe  survivor 
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**  of  them,  and' the  said  Sir  WiJ.^  and  the  estate 
*^  and  estates,  uses,  intents,  and  jmrposesi  limited 
**  and  declared  thereupon,  skaU  be  goad-  and  iffee- 
^^  ttudinlaw  to  aU'intmts  ofndfnrfioses,  any  thing 
**  herekibefeire  to  the  contrary  iman^fmise  notmith- 
^^  siamiinff" 

^  [Then  follows  the  usiial^reeticm  for  the  invest- 
meiit  of  the  monies  arising  from  sale  in  the  pur-' 
chase  of  other  estates ;  alid  that  the  respective 
limitations  by  virtue  of  the  several  powers  should 
take  effect  according  to  priority  of  time  in  the 
cri^tion  thereof,  without  Iregard  to  the  order  of 
such  powjers ;  with  covenants  from  G.  C.  the  elder 
for  theuninterrupted  possession  and  further  assur- 
ance of  the  premises  suirc&idered  as  aforesaid.] 

I  would  submit  that  the  present  question  is  far 
from  being*  assisted,  either  by  the  forms  of  settle- 
ment above  particularly  noticed,  or  by  the  prece- 
dents of  copyhold  assurances  to '  be  found  in 
Horseman's  and  other  similar  publications, 
wherein  those  precedentsare  chiefly  confined  to 
deeds  of  covendnt^  or  agreements,  on  the  part  of 
the  copyholder,  to  sisirrender  his  copyhold  lands  to 
particular  uses ;  and  although  the  ttses  are  stated 
in  thoiseinstrinneiitsyprecisely  on  the  plan  of  a  free- 
hold settlein^nt^^  wbere^  the  ^operation  of  the  stat. 
of  Hte.  8iis  iU'the  contemplation  of  the  parties, 
yet  it  is  pos^le  that  sueh  eavenanti^  or  agree- 
ments might  have  been  carried  into  effect  at  that 
period,  as  they  clearly  would  be  now,  according 
to  the  general  practice  of  the  profession,  by  vest- 
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and ^dsigdsifbr  averua^tt^uMtqjto puQL,iMwmoii9.4i^- 
dbtBurgeftiofpflay&mlfaer  ;<ur  Qtb^r  Umi^tt^n  wjb^ 
soevenM^ratidedv  aadiHwafi  i^cfveby  declared^ 
thatiif  ttieBaid'J;Aj.tGrial;  tk^  time  of  h^^  4^^9^^ 
skouldrldaireioBeoirimcaremale if^u^.to  ioJa^fiilifS^ 
afo[riteaid^ikbeiLM«Ddiia>0U€di  osise  it  «bo«id  t^i^ 
niigiibibe  ilaJi^aiv  and  isihQul^(be^0i|QatnMd,.;|iQ4 
the  taiij^t  ilieBeiiLtreposedh  aoid  tk^ 
the  Bsad  >irideDttire  ^niiaB;  and  .)ri^^>  th9re%<  ^dij^ 
dared>to  Im  nrpjoa  this « condifiim^j  thfiitit^et^^ 
J.  A.  €k  Aid  ti)<e»eb}^; reserve  aj  po^iPf/efc  1)oi  lii«M^ 
which  ^he'skonld-faa^e  liberty/ and'  be  iitU|y  tf^ir 
powerod,'  via  knd  by  ;bis  ilaast  wiU  fltld'4;fAtw$^}||: 
duly  ex^utedv' >or  iby.  aa^y  oihmM^)A(tt  amd4(^^ 
in  'wiiti^t  duly  eKeoiitedi  to,  Qhaii^  And.  V^^ 
chai^esbler  die  isaid  ^siidrreiidered  pF^nii^f^,  ^wit(k 
any  aiitd  .wikai^  aum  and  sums  ofi  moiteyi^  tq  t)^  ^^j^ 
of  allioi"  asiy  of  hioi  otheir  dhilidi^en  lawfully  \if£^ 
gotten;  ivrbiihj^  should  in.aod  .by  such  .wiUf  j|f 
such  otbec  his  a^t  aod  4eed  m . writipg, ,  |dply  fx^ff 
cuted,  direct,  iimil^  and'^app^iat ;:  ai^d  iofA^fy^^]^ 
or  wsmit  of  snob  is9u0»  toJJb^tU^e  fif  tj^^pl^ii^t^ 
(theui  L^G.^  kluHng:.th6  t^fm  of  her  jaaturaX  lifj^ 
if  she  should  be  then  living ;  and  fr^c;^  .and  ^i^t^ 
her  decease,  (the. saidfju  A.  G.  being  diead  wi^l^r 
out  issue  las  aforesaid,)  ta  the  use  of!  all  ^nd  ^y^y 
the  children  of  the  plaintiff,  lawful!  y  begotten,  th^k 
heirs  and  assigns,  for  ever,  as  tenants  in  commoffi 
share  and  share  alike ;  and  for  default  of  such  is- 
sui?,  to  the  right  heirs  of  the  said  J.  A.  G.  for  ever. 
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'  J.  A.G.  diedtlie  l^th  of  January  iSlf, 
difly  bad  three  danghtei^s,  who  all  diediin-fais  life- 
time immarried :  In  1803,'  and ^ubsequeMtotlihe 
death  of  his  thr^e  dati^hfers,  J).'Ac6\vi>eing^«d^ 
vised  that  h^  MA  an  absolute  ]^dw^  «tf  difipi4i>- 
sitfoh  over  the  prfemiigtts,  'in  lht»  event  of  hisidjfing, 
*#ithont  l^vmg'-any  imfSL&  sumiiring  Jhint^  i  saly^t 
16  the  KKB^estKte  therbmrbf  Uie plaintiff,  atidlsubr 
j<^ct  also'  to  such  oth^  uses  of  the  sdd'  settlement, 
it  any  shotald  take  effect  after  her  decease,  sur- 
V^todered  'th^  premiMs  to  the  use  of  iiis  will ;  and 
h^^bis  will,  datedaoth  Attest  ISOO;  and  a^odicll 
dated  9<jh  January  1811;  decided  die  said  e&tate 
in  fti^ionr  ol  the  defendants^  (Jb^itis^JSnmdhM^ 
feepeed).'  The  plaintiff  upon  the  death  of  the-sur* 
TiVor  of  the  tjiree  daughtei^  of  the  said  J^A^  6^  was 
lihe  heir  at  la\t  of  i^inch  three  daughters,  and  heir 
according  to  the  custom  of  the  manor  of  •  w^hicb  the 
said  premises' were  held  {  atid  by  hienrliill  insisted 
that  upon  the  death  of  J.  A.  6.  she  bckmme  inti- 
t!ed  to  the  surrendered  premises  in  feendniplein 
possession,  as  heir  to 'her  said  three  nieces,  and 
prayed'that  the  d^endant  James  Brsmdwbodvtbe 
surviving  traStee,  nrigfat  be  decreed  forthwith  to 
surrender  the  premises  to  her,  or  as  she  should 
direct.  *  The  defendiant  Jame^  Brandwood  by'  his 
answer  insisted,  that  the  defendants,  the  d^eyisees 
of  J.  A.  G.,  wer6  entitled,  but  submitted  to-  act  as 
the-  court  should  direct.  The  other  d^endants 
(the  devisees),  claimed  to  be  entitled 'to  the  in- 
terests devised  to  them  by  J.  A.  G.;  and  insisted 
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UmicQfiylioId.  firemiam^  ifa«>¥e8tod  m  J»  Ai  6h 

i9M^fgi^^rb7:<t)MJfe  deed.^lM  bwktairi|^hto^tdi»' 

KQ«^  tbe4«^;itfdiibadi{efliMtnEUpd^MM 

B^^  byihisfiiiniUt?  aikdiibtl<fthdjpA^]iitiff  as  heerat 

Q£iotluesnifise,  ims*  nat  eiititledit€|'itbeApreiirid9el». 
yihe  Vim  Chtrntethr.  ^  ff  Tke  iqneBtidii  4a/  ivlutf 

sob?  Jiikat; depends  Qf>)o^  Ite  ivwidsrof  die  ^deed 
oC  I^tb  Fehmiurir  17fi8..  Bmng^a  dooittor  d«ibl»e 
11868,1  it  ought  i  to  ftoeif ji^  at  liberal  ittteiptetniiMt 
aeecording  .to*  the  into^ob  oft^tb*  ai^len^ » qoiir 
aiatantly  mitk  the  HvxMrdsi  be  haa  wedx^  -AiUst 
sane  reGltala  the  deed  psoeeede  Aoitiie  limitsBitiiNEi) 
the'C0iiMructtoniOf  which  ifi^  now  ia  ^peaticiiK 
Tfae  defendant,  the  Irostee,  by  Ina'anawep,  im 
fidat84.  that  the  iimitatidii  (Ci€  1^  copyhold'  ^Mtaitm 
to^the  diaiDighteM  of  John  Abbs  Govtiiii  ^vcraft  tiot% 
T6St€dv  htttia  e^iAmg^ty  Umts^n^YsoA^^Ht^ih^' 
£AeTaimpie  was  net  ivested.  isk  tine  |4aj«tiff  <«i^*  h^ 
al'kvwrof^the  idita^i^^m,  ta^  ooeitmttQd^ill^AleFhll 
Ajbbft^&Nrtaii-^aiiAithalrhie  fa0iA<ai»>^ftb8dute^^€;i^' 
of  dif^o^it^m-^veD  theipretaiiaw,  ^f  tft4  e^uJil^* 
hiaidif  iagtwithoi]^  havffiogiany  4ftsae^  siBinMm^>bimV 
subject  to  the  life  estate  therein  of  the  plai|itiff; 
and  subject  also  to  such  other  uses  of  the  settlQ-^ 
laentas,  if  any,  should  take  effect  after  herdeoea^. 
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sfanple  id  the  <lBii^ten ;  but  im  tht^  conling  into 
toiirt^itte^ '  and'  dyatigv' ^ tfie  cdmtinglsiiti  iisttithttioii 
(i£c  thb  ]iilttf&ffM>Br,ld^.ti[iQm» .  .df99c^  tbw 

msiadcr  ^  nSriibfBUtmmte  <»'  trasMni^fiiMe  to  th^ 
fadirirofi«l»peirs0nvti>i'iiflbani  it  i^^lmulled;  ilf^  ducfa 
fmfioii  ehaiBHfa^tiArpiieJt>tfclile^tlie  aa^ixggiiicf  imp- 
pkksiekt^flkniivmei  thA^exiisi^^B»  of  <  H^e ;  die^isee 
of  >;4»e)'cpiitkgaQt  i  intanrdtf *  i  a&.  Mme  fMortkular 
Umltsi  mBj  hspimfiioBAim  enter  4Nad^ttiake  a  part 
e^thiextoiitmgeitejnitscif  tqioiirwbtcfa  suob  intejPQ^t; 
]b«tleiufedMtei)tiibe  Bfiect(^  ^  Hene  the  ^daii^hr 
taBii»*^oat«:the;.ooatiiige]if  limtatioii  of  the 
6Htflttbiwiis  itiadtt,iOdiiie;iatD  eustenoe,.  and. there* 
£<»»;>  OB  Akeir  ikAth«,  it  descended'  on  th^ir  heirs. 
It^wius  ai^imfaie.  luMtatiw^  first  to  the  ^om  in 
^^iand'fte/want^i^.Miw  there  is  a  ^aubBtajatial 
limitlitHm  to  thci  daughtevs  in  foe.  Whdither 
the  .estate  thus  v  vested  in  the  daughters .  op 
th«r;birtiiv  would  have  opested^  again  iB  favour  of 
apiaiteivbomisonf  it  im  not  necessary  .to>  decide. 
Itahte<b0fii.adi]|gMdi  that  tibfi  .ficst  linutation  to 
tiM<««is.mrtM»}lAf>  Demote,,  aad;t]|f$rpfore  ha^i  wd 
thatiiMifeQqubMkly  thct  fliiabseq;i€i^,}invtations  vvere 
hflgi^^tiMt  tke  wmA^  '*  SmU  Aiadk  ^tssiae  lawftiUy 

• 

fal^gettta  b;f  the  juidi  Mm  Abba  Gorton^  which 
should. attaitt)  twenty-one  years,  and  to  the  heirs 

(a)   Vick  y.  Edwards.,  3  P.  {b)  Eeame    on    Contingent 

Wms.  p.371.  Wealev,  Lower,  Remainders,  p.  364,  Butler's 
Polexf.  54.  Edit. 
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and  Msign«  of  such  m»l«  issue/' ^heaim,  mftie'die^ 
j^endants  7  and'  l^t  as  thie  first  son .  might:  bare 
lii^  till  twenftjr,  a^d  died  lesmng  a. stim^.Miio 
tid^ht  ala6  iave  ^ed.oAder  twenty,  lesuTing  a:  son, 
and  so  oil;  MieestiDe  flii^t  have  heen  reiidiMed 
anaKenable  bejFond  the  pwiod  allowed  by  faiw, 
^and    Daimtpart    ▼.    JBumbwy  (c),    Freeman   v. 
Pmrd^  (<f),    and  Xi0^  v.    N^rbmrjf  (e\   have 
been  cited  to  sho^,  that  die  word  issme^  is  eon- 
s<a^«fed  tO'BMsn  deMenSanfis^    It  is  t)ru6,  that  primi 
Iheie  tibe  neattii^  of  die  word  issm^  is  desfiemi- 
iMfe ;  bat  wherever,  in  a  deed  of  a  will,  the  in- 
tention appears  to  be,  that  the  word  is$u^  should 
not  mean  deseemdemiSf  hnt  children^  <he. courts 
give  it  such   a  eonstractkm;    a8<  in  SUbieg^  v. 
P^^(/\  where  the  y^otd  issm,  was  coostmed 
thUdrm.    In  the  present  case,  to  interprat  the 
word  ism«  to  mean  de^^ndatids^  wsould  be  tA 
rend^  the  deed  a  mere  nullity.     A^deed^  if  pos- 
sible, must  be  interpreted  so  as  to^b;e  effBCtuai-^ 
vf  res  magis  vedeat.    If  in*  this  case4be  words  mah 
issue  are  constraed^sosiif,  the  deed  is  good  and 
effectual,  because  it  must' be  k^own  at  his  death 
whether  or  not  he  has  sons.     l£4sme  bere^means 
deseendantSj  we  must  reject  the  womis  *'^  hegetb&i 
by  the  said  John  Abba  Gorton.''    No  \case  bias 
been  found  where  issue  '^  begotten  by"  tiie  set- 
tler, has  been  held  to  m«an.  other  than  cUldreti. 
The  word  issue  in  this  deed  is  used  syncmymously 

(c)  3Ves.  257.  (e)  13  Ves.  840. 

(d)  lb.  421.  (/)  7  Ves.  522. 
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with  children^  and  not  descendants.    It  was  used 
in  the  same  way  in  his  fattier's  Mdll,  which  he 
might  have  had  in  his  reccfllecti6n.    ^he  pro- 
vision in  the  deed,    that  if   male  issue  were 
borri,  the  father  should  have  a  power  of  pro- 
viding for  *  his  other  children,  strongly  shows 
that  by  male  issue,  was  meant,  sons.     Where  he 
speaks  of.  issue,  generally,  he  means  children. 
He  first  gives  to  his  male  issue,  and  in  defeiulf, 
to  his  daughters ;  thereby  contrasting  them  vnth 
his  sons,  whom  he  denominated  under  the  term 
nude  issue.  He  discovers  no  intention  to  provide  for 
remote  descendants,  except  through  their  parents. 
There  are  difficulties,   I    admit,  in  construing 
the  words  "  male  issue**  to  mean  **  sons ;"  for, 
according  to  this  deed,  if  he  had  two  sons,  and 
his  eldest  son  died  in  his  lii^etime,  leaving  a  son^ 
such  son  would  not  take,  but  the  second  son  on 
attaining  twenty-one  during  the  minority  of  hi& 
nephew,  would  take,  in  exclusion  of  the  son  of 
tbe^Idest  son.     But  if  the  words  "  male  issue" 
are  to  be  construed  "  descendants^''  difficulties 
would  equally  occur;  for  if  having  only  daugh- 
ters, say  seven,  and  one  had  a  son,  that  son  on 
attaining  twenty*one,  would  take,  in  excluaion 
of  his  mother,  and  of  all  the  other  daughters. 
In  default  of  male  lis^sue  the  estate  is  given  t6 
the  daughters  ''  discharged  of  any  further  or  other 
limitation  whatever  f  in  these  latter  exptesaioils, 
following  probably  the  words  used  in  his  father's 

VOL.   I.  •  B  . 
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will,  and  meaning  that  they  should  taJke,  without 
being  subject  to  the  power  reserved  in  case  there 
should  be  male  issue  which  took,  and  without 
the  necessity  of  arriving  at  twenty-one  before 
they  could  take,  as  in  the  limitation  to  the  male 
issue.    The  power  reserved  in  case  there  wap 
male  issue  was  natural,  that  younger  sons  and 
daughters  might  be  provided  for;  but  if  there 
were  only  daughters  the  estate  was  to  go  to  thepn 
equally,  and  the  reservation  of  such  a  power  was 
unnecessary.     It  is  said,  the  words  after  the 
limitation  to  the  daughters,  ^'  for  and  in  default 
of  such  male  or  female  issue,  to   the  use  of 
Love  Gorton,"  cut  dovni  the  fee  which  would 
pass  by  the  words  previously  used  iu  th^  lum- 
tation  to  the  daughters^  to  an  estate  tail.     U  if^ 
not  said,  ^'  in  default  of  issue  qf  the  hodsf^'  &c«; 
and  if  by  issue  he  meant  children,  as  I  Jbave 
endeavoured  to  show,    it  only  means,  that  if 
he  has  no  children,  then  the  es(tate  is  to  g;o 
to  TtOfve  Gorton  the  next  olgect  of  hi^  bounty. 
«  To  construe  the  words  as  giving  an  estate  tail, 
would  be  contrary  to  the  plain  maajowg  of  th^ 
language  used  in  the  limitation  to  iJbe  daughters^ 
which  gave  a  fee  ^^  without  any  forther  or  oth^r 
limitation;"  but  taking  issue  to  mean  <chUdr6i»« 
every  part  of  the  instrument  is  xxapable  of  taking 
effect.     It  was  urged  that  in  Lee^  J7m^(lSi2), 

(IS«)  SeeC.  J.WiHea's  Ob-     &  Brace,  ante,  p.p.  178-9,  186. 
•ervMioiiB  qd  the  cMe  of  LBigh  - 
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WB^^rM  w  X^  jB<gpmo|Mf(^),  the  words  ''/or 
wanf  ^  issuej*'  were  held  to  cut  down  a  previous 
fee  w^ch  had  been  g^ven,  to  an  estate  tail ;  but 
that  casfs  appears  to  have  been  misreported  in 
Rajfjgfumd^  aifd  that  the  words  were  '*  for  want  of 
issue  of  tfie  body,  &c/'  as  appears  by  the  report 
of  the  san^e  case  jn  Modem  Reports  (A),  and  in 
Carthew  (i) ;  that  was  a  strong  expression,  indi*- 
catju^  a  clear  intention.  The  case  which  ap- 
prpacl^es  i^earest  to  the  present  is  Doe  v.  Per* 
ry^  (k).  ''  In  the  first  place  then,"  says  Lord 
Kpi^.  ««  49  the^e  words  confer  an  estate 
t^l,  or  a  fpp  ip  Dofottjf's  ,C|iildreii  ?  The  words 
arjB,  *  fo  all  ^n^  evpry  the  children  of  Do- 
rptifff  b^sgpttpn  or  to  be  begotten  on  her  body 
by  Jatfies  Comberpqchy  and  their  heirs  for  ever ; 
aiifj  /or  defifuft  of  such  issue,  &c,  then  over.' 
Now  i^ord^  ipore  emphatical  cannot  be  used  to 
create  ^  fee^  thap  to  *  A.  and  his  heirs  for  ever/ 
Undpubtedly  thej^e  words  may  be  controlled  by 
^subsequent  ones ;  and  were  properly  so  in  Ives 
V.  Leffgy  cited  by  the  defendants  counsel ;  be- 
((;ai^se  there  the  ^imitation  was  to  his  daughter,  and 
the  children  of  her  body  begotten,  and  theijr  heirs,  - 
and  afterwards  to  a  person  who  might  by  possi- 
bility haye  been  h^eir  to  those  children.    That 

(g)  Ld.  Rapiond^  1^01.  vrbefe  the  words  a^e  ''  for^imat 

(h)  .5|d0d.266.  of  issue  of  him." 
\(i)  Carth.  343.     'p^  ssin^e         (*)  3T.R.  484. 
is  rqxNTted  in  H[(^t,  6/^, 
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sufficiently  explained  the  intention  of  the  devisor, 
because  there  could  not  be  a  failure  of  heirs 
general  while  the  remainder-mau,  or  any  of  his  de- 
scendants, were  living.  But  that  case  differs  from 
the  present,  because  there  the  limitation  over  was, 
*  in  default  thereof y  namely,  heirs;  and  here,  *  in 
default  of  issy£j  which  is  referrible  to  children. 
It  has  been  argued,  that  this  testator  contem- 
plated that  he  might  have  no  children,  or  that 
they  might  die  in  his  lifetime,  atid  that  under  that 
idea,  and  for  default  and  want  of  issue,  he  limited 
over  the  estate  to  the  plaintiff  for  life,  and  to  her 
children  in  fee,  and  for  default  of  such  issue  to 
his  own  right  heirs;  and  that  the  words  "for 
default  and  want  of  issue,"  mean,  "  in  default  of 
issue  living  at  my  death ;"  but  the  words  **  in  de- 
fault of  issue"  are  not  construed  to  mean  "  in 
default  of  issue  living  at  my  death,"  unless  in 
cases  oi personal  estate,  as  was  stated  by  Mr.  Jus-r 
tice  Buller  in  Doe  v.  Perryri  (I).  I  do  not  find 
any  words  in  this  settlement  expressive  of 
an  intent,  that  if  the  settler  had  daughters  in 
his  lifetime,  who  should  die,  that  the  estate 
should  go  over ;  but  he  appears  to  have  meant, 
first,  that  his  male  issue,  his  sons,  should  take  a 
fee,  and  if  there  were  none,  then  that  his  daugh- 

(0  ST.R.  494.  Lord  Ken-  Lord  Eldan,   in  Cooke  v.  De 

yon  appears  to  have  been   of  Vandes,  9  Ves.  197,  2(J3,  con- 

a  different  opinion   in  Porter  curs  in  the  opinion  of  Mr.  Jt»- 

V.  Bradley,  3  T.  R.  143.^  but  Hce  Btdler. 
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tere  should  take  a  fee.  The  plaintiff;  therefore, 
must  have  a  decree  according  to  the  prayer  of 
her  bill." 


Of  Surrenders  on  Condition^  (tnd  Release  of  Right. 

Copyholds  may  be  surrendered  on  condi* 
tipn  (183),  and  if  the  condition  is  performed  ac- 
cording to  the  terms  of  the  surrender,  the  surren- 
deror (even  though  the  surrenderee  has  been 
admitted),  may  re-enter  without  new  admit- 
tance(184),  for  he  will  be  in  of -his  old  estate; 
but  if  the  condition  is  broken,  for  instance,  when 
upon  a  mortgage  of  copyholds,  the  surrenderee 
is  admitted,  and  the  money  is  not  paid  at  the 
appointed  time,  so  that  there  is  an  equity  of 
.^^ption  only  remrfmng:  in  the  smr^deror, 
there,  his  re-admittance  is  necessary  (185) ;  which 
admission^  as  I  have  already  shewn,  will  break 
the  line  of  descent  of  an  estate  taken  from  the 
maternal  ancestor  (186). 

If  the  condition  is  strictly  performed,  or  when, 
in  the  case  of  a  mortgs^e,  the  money  is  repaidbe- 
fore  the  admittance  of  the  surrendesee,  the 
steward's  entry  of  such  performance  or  payment, 

(185)    IFode'f  case,  5  Ck>.  (184)  Gflb.  Ten.  276.    iSt- 

114.  Ante  p.p.  159.  (n.  90.)  906.  numds  ▼.  Lawnd,  Cro.  £liz.  239. 

Bui  a  power  of  re-entry  cannot  (185)    Fkwcet    v.   Lowther^ 

be    fttenred    to    a    stranger.  2  Ves.  SCO.    GQb.  Ten.  276.  • 

Gooch's  cBse,  Lane  99.  (186)  Ante,  p.  56. 
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in  the  ihargltt  of  tfe'e  c6iirt  rolls,  will  kione  fe'e  Suf- 
ficient (lft7) ;  aiid  if  the  Suh-ehdei-  his  fibt  fefe'eil 
presented  according  to  the  custom  of  the  Uikhb^r, 
no  notice  need  be  taken  of  it  on  the  rolls  (188). 

When  the  condition  is  for  the  payment  of  a 
s\im  bf  ihohey,  lehder  of  thfe  motley  by  th\ft  sur- 
renderor will  save  the  condition  (189). 

A  condition,  or  an  equity  <Jf  fed^ffljjtidni,  Way 
be  released  by  Aeed  to  the  surrenderee.  If  (li  li^ 
been  admitted,  eveii  should  the  coiiditriiii  Aot 
have  been  forfeited  (IdO) ;  and,  mdeed,  aftet  Ad- 
mittance of  the  surrenderee,  the  fequit;^  'dlf  're- 
demption cannot  properly  be  eitiri^iiiiTied  by  a 
surrender,  although  such  surrender  might  pos- 
sibly be  held  to  operate  as  a  release. 


(l6r)  Althchigh  it  is  very 
usual  to  discharge  a  condi- 
tional surrender  of  copyholds 
by  way  of  mortgage^  by  an 
entry  of  this  nature^  at  any  time 
before  admittance^  yet  there  is 
an  evident  irregularity  in  so 
doitig,  after  ttie  condition  is  for- 
feited. 

Where  a  conditional  sur- 
render  was  forfeited^  and  it 
was  desired  that  the  olA  sur- 
render should  be  taken  up^  and 
a  hew  one  made^  but  tKe  l6rd 
insisted  that  ^e  l^Ortg^^ee 
stioiild  be  admitted  and  'pk^  a 
fine^  and  causell  proclamation^ 
to  be  made  for  (Hat  ptirpose^ 


the  Court  of  Chancery  i«fiised 
to  interfere,  excqpt  to  diredlan 
issue  to  try  the  question,  whe- 
ther  the  lord  was  bound  by  the 
custom  to  accepft  the '  secdti^ 
surrenfler,  i^Mtiay  v.  Ploiher-^ 

fey/2  Verh.  S07. 

(1^)  Fiiibcet  V.  Lowiher, 
2  Vcs.  S02. 

(189)  Wade's  case,  5  Co. 
114.  b.  dib.  Ten.  ^76-  Co. 
Litt.  ^(^.  &.  kt  seq,  kt^ft  Hsb 
Paulter  v.  Comhill,  Cro.  Eliz. 
*1. 

flDO)    ±ite     &    <?fi<^^, 

4 'Co.  ^5.  -muy.wuimMt, 

Cro.  JTAc.  36.  *Co,  Iffitt.  tl9.  %. 
lb.  (n.  2.) 
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A  release  of  right  to  a  person  who  has  been 
wrongfiiUy  admitted  is  a  good  extinguishment  of 
smch  light  (191) ;  and  a  surrender  by  a  feme  covert 
and  ker  husband,  to  the  tenant  in  possession  by 
a  wrongful  tide,  the  right  being  in  the  wife,  who 
was  secretly  examined  as  to  her  consent  before 
&e  steward,  was  held,  in  the  case  of  Stone  r. 
Extan  (192),  to  be  a  good  release  of  the  ri^t, 
without  any  particular  custom  for  it;  but  with 
the  exception  of  a  feme  covert,  who  cannot  re- 
lease a  copyhold  interest  by  deed,  it  should  seem, 
Ikat  a  mere  right  is  not  properly  the  subject  of 
surrender  (193). 

A  release  which  would  operate  to  the  prejudice 
of  die  lord,  could  not  be  supported  (194) ;  there- 
fore should  there  be  a  custom  in  a  manor  enabling 
flie  lord  to  compel  a  surrenderee  to  come  in  and 
be  admitted,  I  apprehend  that  the  right  of  any 
person  to  whom  a  surrender  should  be  made, 
could  not  be  extinguished  by  a  deed  of  release ; 
and  it  is  to  be  recollected  that  an  unadmitted 
disseisor,  is  not  capable  of  a  release  (195). 


(ISl)  SSU  &  (hMitm,4  Co. 
SS.  Ulemmnhatta  ▼.  Hmmber^ 
9tmt,  Hot.  65.  Co.  litt.  59.  a. 
(n.S.)  Co.Caii.  s.  36.  Tr.  83-4; 
and  0ee  WhiUxm  ▼.  WtUymM, 
Cio.Jac.101.  10Ea8t^595^iii 
Dm  &  Bfightmen.  6  Vin-Cop. 
Z.a.  pLSj7>ll. 

(19S)  SSho.83. 

(193)  KfU9LiiuMJUm,BuU 


h,  Sharbro9k,  obi  suqp.  and  see 
Mmikmore'M  cuae,  HetL  150. 
6  Yin.  Cop.  Z.  a.  pL  8.  1  Watk. 
on  Cop.  61.  1  Vol.  Ca.  & 
Op.  158^  and  Spmdlar  &  Wil- 
ford,  8  Vem.  16. 

(194)  See  ante^   (n.  191.) 
6  Vin.  Cop.  Z.  a. 

(195)  Mortimore'8     case, 
KUe  &  Queintan,   sup.  Wake- 
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A  release  of  right  would  at  a  ,very  distant  pe- 
riod be  presumed  in  favour  of  a  person  who  had 
procured  admission,  but  in  the  case  of  Doe  d. 
Milner  v.  Brighttven  {\96)y  it  was  held,  that  a 
release  of  right  could  not  be  presumed  during 
the  existence  of  a  legal  interest  which  would  pre- 
clude the  assertion  of  the  right,  nor  within  20  years 
after  it  had  terminated. 


Of  Svrrenders  to  Charitable  Uses  :  And  herein 

o/*  Mortmain. 

Copyholds  may  be  conveyed  to  a  charitable 
use  as  well  as  freeholds  (197),  and  when,  prior  to 
the  statute  of  9  Geo.  2.  c.  36,  a  copyholder  was 
desirous  of  settling  his  estate  for  the  benefit  of 
a  charity,  it  was  the  usual  practice  to  surrender 
to  some  friend,  to,  the  use  of  [or  rather  in  trust 
for]  the  particular  charity ;  and  as  such  surrender 
did  not  operate  to  the  prejudice  of  the  lord  with 
respect  to  his  services,  (the  surrenderee  becoming 
the  tenant  of  the  land,  and  the  use  [or  trust]  only 
vesting  in  the  charity,)  the  lord  was  compilable 
to  admit  the  surrenderee ;  butit  should  seem  that  a 
charitable  use  could  not  at  any  period  have  been 

ford*scaae,  1  Leo.l02.  Gilb.Ten.  (197)  KemorCs  case^  1599;,  in 

118,  193.    6  Vin.  Cop.  Z.  a.  Cane.  Duke's  Chaf.  Uses,  80. 

pL  3, 7>  11  marg.,  1^.  Same  by  Bridgmah,  f^.36L  AH. 

(196)  10  East.  590,  596.  General  v,  Foyster,  1  Anst.  116. 


Ch.  IV,] 


Of  the  Surrender. 


249 


created  of  a  copyhold  interest,  to  the  prejudice 
of  the  services  due  to  the  lord  (198). 

It  was  also  a  common  practice,  prior  to  the 
above  statute,  for  a  copyholder,  by  his  will,  to 
empower  his  executors,  or  some  sole  or  aggregate 
corporation,  to  sell  his  copyhold  lands,  the  pro- 
duce to  be  applied  to  charitable  uses,  and  the 
Courts  of  Equity  would  compel  the  heir  to  give 
effect  to  this  intention  (199),  and,  if  necessary, 
supply  the  want  of  a  surrender  to  th^  use  of  the 
will,  as  we  shall  presently  see  (200). 

But  as  copyholds  are  clearly  within  the  opera- 
tion of  the  Stat,  of  9  Geo.  2,  c,  36.  (201),  the  only 
mode  now  of  disposing  of  a  copyhold  estate  for 
a  charitable  purpose,  is  to  make  a  surrender  of 
the  legal  interest  to  some  proper  person,  either 
in  the  nature  of  a  voluntary  conveyance  (should 
the  lord  object  to  any  reference  to  a  trust-deed), 
or  expressly  upon  the  trusts  of  a  deed  of  even  ,: 
date  vnth  the  surrender ;  and  then  by  deed  re- 
ferring to  the  surrender,  to  declare  the  charitable 
purposes  desired  to  be  created,  which  deed  must 


(198)  Itanshm>  &  Rohoitom 
in  Cane.  43  Eliz.  cited  in  Duke*s 
Char.  Uaes^  by  Bridgman^  135. 
This  case  sheivs  that  the  lord  is 
not«oompel]able  to  admit  a  cor- 
poration ;  ante^  p.  125.  And  see 
Duke's  Ch.  U.  by  Bridg.  pp.137, 
1(52,  356.  Bro. '  Fealtie  &  Ho- 
mage/ pi.  15.  Co.  Litt.  66.  b. 
2  Lord  Raym.  864. 


(199)  Qwddy's  case^  4  Jac. 
in  Cane.  Bridgman's  Duke  Ch.. 
U.  135. 

(200)  Post,  tit.  '  Surrendei* 
toWiU.'    43  Eliz.  c.  4. 

(201)  Arnold  v.  Chapman, 
( Foundling  Hoipital  case) 
1  Ves.  108.  Bridgman's  Duke 
Ch.  U.  420.  Doe  d.  Howson 
v.JVaterton,  3  Bam.  &  Aid.  149. 
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h^  "  iMl^nted,  iesJtBA,  itAd  deltvefed,  in  tlie  pre- 
sence of  two  Of  knofe  cr^ible  witn^s^s,  twelre 
C^endar  itibntte  M  Uaet  before  tiie  death  bf  the 
di>nM^  ^fl(;ludhig  ^&te  diays  of  the  eKMutioli  and 
AenHh),  fttid  be  mfolled  in  Vtk^  Hi^  Couit  of 
ChdtiH^ei-y  Mrithin  six  Catendar  months  next  after 
^^  dma^uiium  thereof;"  and  such  settlement muM 
be  itiade  to  talbe  effect  in  possession  for  the  cha- 
ritable Use  intended,  and  be  withoot  any  power 
tf f  revocation,  trust,  or  condition,  for  the  b^veAt 
of  the  donor,  or  any  person  claiming  nnd^efr 
h$mC202). 

!*  liie  report  of  the  case  of  Doe  d.  SmtMn  v. 
Wkkiftmi  (iW3),  which  was  an  ejectment  tried  at 
thre  Suihni:er  assises  1819,  for  the  conirty  of  York, 
before  Wood  B.,  the  following  facts  are  stated  to 
havfe  appeared :  Robert  Yoward,  being  seised  of 
the  premises,  which  were  copyhold  of  the  manor 
tK  Rdihwdl^  surrendered  them  by  writing  dated 
19  Jnly  1743,  into  the  hands  of  the  lord  of  the 
djfattor,  to  the  use  of  certain  persons  therein  named, 
Aelir  heirs  and  assigns  for  eter ;  in  trust  never- 
theless to  and  for  the  use,  benefit,  and  habitation, 
of  the  poor  of  the  town  of  Rothwell  for  ever. 
l*he  trustees  Were  duly  admitted  at  a  court  holden 
October  12,  1743.  The  lessor  of  the  plaintiff 
was  the  eldest  son  ef  the  last  surviving  triidtee, 
wlio  died  kk  1786,  and  be  w^s  duly  afdifiifted 

«(902)  See  theact  o£9  Geo.  2,  DoBatioofi  in  the  Office -of  4he 

in  the  Appendix.     Vide  also  Clerk  of  tlie  Peace. 

52  Geo.  3.  c.  102  (Ai^pendix)  (203)  Ante«  p.  249. 
ibr  the  regiatering  Charitable 
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teiant  th6  20  Octdber  1813,  dh  inquisition  of  thfe 
hdm^e,  upoil  the.  Iik6  trusts.  No  evidence  tras 
giten  to  6hew  i^hen  Robert  Toward  died.  At 
the  trial  it  was  objected  by  the  counsel  for  the 
dt^^endknti^  that  this  suirender  was  toid  by  the 
st&tute  9  Ged.  2.  c.  36,  none  of  its  prorisidlll^ 
ha^rin^  been  cdmplifed  with,  and  the  case  of  Ai-- 
iA)td  &  Chapmdh  (204)y  was  cited  to  sfaeW  tihat 
t^opyhold^  were  within  that  act.  The  learned 
JVidg'e  being  of  that  opinion  directed  a  nonsuit. 
Aid  upon  a  motion  folr  a  new  trial  it  t^as  cdh- 
teiided,  that  Ihongh  a  devise  of  copyhold  ^Vi$ 
held  to  be  >p«ithin  the  9  Geo.  S.  c.  36,  in  the  cASfe 
o'f  Aniold  &  Ckapman^  yet  a  tonveyahce  of  coj^y- 
hbM,  as  hefe,  ift  the  lifetiihe  of  ttie  party,  was 
iWA  '#ithin  thai  statute;  and  that  a  copyhold 
itttuM  hot  pates  by  a  bargain  and  sale  enrolled, 
Whifch  was  the  form  directed  by  the  act.  That  it 
<^ks  ftot  wfthih  the  hiischief  Sntetided  to  he  re- 
miedied  by  the  statute,  k  copyhold  toot  passfcfcf^ 
by  k  private  'conVife^fence  bit  by  sttftendet  dtily, 
%Wfch  Was  a  pttbKc  act  dottte  opehly  in  <!he  ioi*« 
iMfm.  Tfcfkt  the  stSsLtilte  did  not  ftfafce  void  ^he 
V&^iA  'eistAte,  ^nd  i^ii^Me,  as  the  plaintiff  had 
bteti  adAitetefd,  ftfe  iftight  ftteoVer  at  1aW(2d3). 
Sb^ipVIKg,  WwVvet,  W3,t  "k  haHgi&ti  and  sale  k^d 
&ft  'eHrWment  Were  rtecei^fealry,  Mt  they  iniglit; 
t^t  fe6  WHg  Hh  ^joyttterit,  he  pfmxiA^Si  to  hate 

(204)    1   y^.    WS.    iihtc,         (^^  boed,fbotte\:C^>eT 
p.  249.  stake,  "6  Eik,  331. 
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existed  (206).  And,  as  to  the  objection,  that  it 
did  not  appear  that  the  surrenderor  survived  for 
a  year  after  the  surrender,  it  was  sufficient  to  say, 
that  as  it  appeared  he  was  alive  when  the  sur- 
render took  place,  the  court  would  also  presume 
that  he  continued  alive  for  a  twelvemonth  after- 
wards. Abbot  C.  J-  observed,  that  the  case  cited 
oi  Arnold  &  Chapman^  was  a  distinct  authority  to 
shew,  that  copyhold  as  well  as  freehold  lands, 
were  within  tHe  operation  of  the  9  G.  2.  c.  36.* 
And  if  it  were  perfectly  clear,  that  it  was  impos- 
sible for  the  mode  of  conveyance  pointed  out  by 
the  statute  to  be  adopted,  in  the  case  of  copy- 
hold, the  only  consequence  that  would  follow 
would  be,  that  the  statute  would  absolutely  pro- 
hibit any  conveyance  of  copyhold  to  charitable 
uses.  But  it  would  by  no  means  be  a  legitimate 
consequence,  that  copyhold  lands  could  lawfully 
be  conveyed  without  the  formalities  required  by 
that  act.  That  the  act  was  passed  for  the  sake 
of  public  policy,  and  to  prevent  persons  from 
conveying  their  lands  to  charitable  uses  in  a 
secret  manner,  at  or  near  to  the  time  of  their 
death.  It  therefore  had  directed  the  execution 
•in  the  presence  of  two  witnesses,  and  the  enrol- 
ment in  Chancery,  and  made  it  necessary  that 
the  party  should  survive  for  a  year.  That  it  was 
said,  in  the  principal  case,  that  the  court  might 

(206)  Mayor  of  Kmgitan  v.     Long  Buckhy,  7  East,  45. 
Horner,   Cowp.  102.     Rex  v. 
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presume,  if  necessary,  that  a  bargain  and  sale 
and  enrolment  had  beien  made.  But  that  the 
cases  cited  w^re  very  distinguishable  from  the 
principal  one,  and  no  instance  could  be  found, 
where  the  court  had  presumed  that  an  enrolment 
had  been  nlade.  His  Lordship  was  therefore  of 
opinion,  that  no  such  presumption  ought  to  be 
made,  and  that  there  were  no  sufficient  grounds 
for  granting  the  rule.  Bay  ley  J.  was  of  the 
same  opinion.  The  statute,  be  observed,  meant 
to  provide,  that  a  party  who  conveyed  his  lands 
to  charitable  uses,  should,  at  the  time  of  such 
conveyance,  be  of  full  understanding,  and  that 
the  conveyance  should  possess  the  greatest  pos'- 
sible  notoriety.  That  it  was  said,  that  by  a  sur- 
render of  copyhold  openly  in  the  lord's  court, 
this  would  be  effected.  But  that  was  not  so ; 
for,  though  the  surrender  itself  be  notorious,  yet 
the  uses  to  which  the  lands  were  surrendered, 
need  not  appear  on  the  rolls  of  the  court  (207). 
Admitting  (he  said)  that  there  could  not  be  an 
operative  bargain  and  sale  in  that  case,  still  the 
parties  might,  at  least,  have  attained  the  object 
of  notoriety,  by  executing  a  deed  declaring  the, 
uses  of  the  surrender,  in  the  mode  required  by 
the  statute,  and  having  it  enrolled  ia^  Chancery  \ 
but  that  had  not  been  done.    That  as  to  pre- 

(207)  In  the  case  of  Car  v,  surrender^  by  the  steward,  was 

£KifOfi^  3  Atk.74.  LordHard-  sufficient,   without    specifying 

wicte  held,  that  an  indorse-  them  on  the  Court  Rolls  of  the 

ment  made  of  the  uses  on  the  manor. 
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9¥P9^^  an  enrolment,  if  it  had  appeared  that  the 
rplfs  pf  Chancery  had  been  searched,  and  a  chasm 
ll^d  li^QP  discovered  about  the  period  of  this 
surrender,  it  might  have  been  different.  That  at 
fx^^mt  there  ^^^  jip  evidence,  \ipQn  which  such 
preapmption  coul4  be  foufidQ<|.  Holrpyd  J.  s^d, 
thd't  it  appeared  ^o  him  tj^at  cppyhpl4  l^nds  were 
)yithin  th6  mischief  injterided  to  be  repaedied  hj 
the  stp^tute  9  G.%  c.  36. ;  anid,  if  so,  that  they  fell 
within  the  f^le  pf  l^yy^  which  says,  that  cases 
withip  the  mischief  of  ^  s^tute,  shgjil  be  held  to 
be  .ipcliaded  ip  the  general  words  pf  it.  And 
^Jthoji^gh  a  copyhpld  ipiist  pass  by  surrender, 
ai^4  opt  hy  b^'rgfti^  and  sale,  yet  it  ^as  cleg,r,  ths^^ 
the  uses  of  the  surrender  might  be  declared,  by 
d^<3d  indeirted  and  enrolled,  f  .^aj:,  however,  (he 
ad(ie4,)  had  ijpt  been  done  in  the  present  case, 
ftcjst  J.  cojjMCurred ;  and  the  rule  wa^  refused. 

It  ig  ^peraljy  supposed  that  copyholds  ar/e 
Within  th/?  ^lortmain  actp  (208),  properly  so 
q%llgd  (jkQ9\  ^n4  that  fis  tho$e  acts  lextend  tp  a 

(^q^)  ;9  H.  ^.  c.  36.  7  Ed.  1.  c.^6.  was  commoi^y  called  ^ 
Ht.^.  c.  1.  13  ^d.  1.  St.  r.  C.32  statute  of  mortmain^  but  very 
k  c.  33.  34  Ed.  1.  st.  3.  improperly^  for  it  did  not  pre- 
18  Ed.  3.  St.  3.  c.  3.  15  R.S.  vent  the  alienation  of  land  in 
e.>6.  S8H.18.  c.  10.  See  these  mortmain;  nor  was  4iiat  the 
^t^Vfk^  polleotcjd  by  atr.  JByA^s  9^P^  9^  fte  act :  \t  \if4  no- 
il^ ,1^  \st  vol.  p,%  cl9^5.  t(i^  to  ^49  w^h  .Ijhat ;  ^^  9J'>- 
Vide  also  15  Vin.  Abr.  tit.  ject  was  to  prevent  devises  of 
'iWoii^swin/  (A-«-)  IN!>  pr^nyint^^t  in^,  or 

.iW)  Sir^.p.^rdei>,^,fR.  hpj^J^p  ^of  mon^  tp  .^  M 

»  ftw^l*  V.  %«(*,  *  V^.  ^37,  Q^  fff.  ^y  |^q^l;|nte|^,  %^5jyr 

said,  that  the  stat.  9  Gfip..?.  f^Mii^^lt^^^li^mff' 
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trost  estate,  a  liceDce  of  tbe  King  (310)  i^  ^w^flh 
sary,  when  a  surrender  is  made  of  copyhold  lapcip 
to  a  tnist^  for  a  corporate  body,  not  pre¥)(M)sly 
apahled  by  sti^ute  or  licence  to  bold  land^  (21 1) : 
But  as  th^  King  is  a  sharer  in  tbe  forfeiture  created 
by  the  mortmain  acts,  it  may,  at  least,  admit  oi  a 
question,  whether  they  would  be  held  to  extend  to 
a  surrender  of  cippyholds,  either  in^siediately  to 
a  corporation,  or  to  a  trustee  for  their  benefit. 
A«d  it  is  tQ  b^  r^ecoUected,  tbj^t  copyholds  are 
held  not  to  be  comprehended  in  the  general 
words  of  the  statute  of  16  R,  i^.  c.  5,  of  Pope's 
BulK  w  of  2  H,  5,  c.  7,  of  Heretips,  or  of 
12  Cw.  8,  of  R^gici4aSj  kc;  and  prijicipaUy  be- 
c^u^e  of  tb^  prejudice  Jbat  would  aw>rue  to  the 
ilord,  by  the  King's  being  a  shwer  in  th^  foipfti- 
t\u:e  cr^^t^  by  those  ^tetntes  (212). 

There  are  few  uses,  how/ever,  for  the  k^nfd&t 
q{  a  Gorporp-te  body,  either  soJe  or  aggreg$i$§, 
th^  wpiald  not  be  deemed  of  a  icharitabls  na- 
iw^y  and  be  pDTQtected  by  the  sjtatute  of  43  Wo^- 
c.  4.  (213);  but  it  is  to  be  kept  in  mind,  th^  a 
conveyance  whether  of  freehold  or  copyhold 
property,  which  would  have  been  aided  formerly 
by  the  statutf^  of  43  Rlis^.,  jfifM  »ov  be/iramed 

(210)  8^7&  9  W.^.  P..37.         (^13)  Tl>f  ei^*«if|i]^.of  a 

(211)  See  1  Watk.  on  Cop.  vicarage^  for  th?  enci:e^e.p^  Jbc 
'242.  [2d 'Ed.]  minister's  ipaintenance^  woi^d 

(2M)  Co.  Cop.  s.  5S.  Tr.  seem  to  be  a  use  of  this  nature. 
123-4.  2  Sid.  43^  in  Hairing^  I  Ed.  6.  c.  14.  Bridg^.  Duke 
ton  V.  Smith,  ante,  pp.97,  lOS.     Ch.  U.  354. 


256  Of  the  Surrender.  [Pa«t  I. 

« 
with  a  due  negard  to  the  provisions  of  the  act  of 

»  Geo.  2.  c-  36. 

It  may  here  be  proper  to  apprise  the  reader, 
that  by  the  act  of  55  Geo.  3.  c.  147.  (214),  every 
parson,  vicar,  &c.  is  enabled  to  exchange  his 
parsonage  house  and  glebe  lands,  with  the  con- 
sent of  the  patron  and  bishop,  for  other  houses 
and  lands  of  freehold  tenure,  or  being  copyhold 
of  inheritance,  or  for  life  or  lives,  holden  of  any 
manor  belonging  tp  the  same  benefice,  such  copy-^ 
holds  after  the  annexation  to  the  benefice  to  be 
of  freehold  tenure:  And  also  to  annex  to  the 
benefice,  any  lands  held  by  copy  of  court  roll  for 
life  or  lives,  or  for  years  determinable  on  a  life  or 
lives,  of  any  manor  being  parcel  of  such  benefice : 
And  likewise,  (where  the  existing  glebe  does  not 
exceed  five  acres,)  to  purchase  lands  not  exceed- 
ing twenty  ac^res,  of  freehold  tenure,  of  being 
copyhold  of  inheritance,  or  for  life  or  lives, 
holden  of  any  manor  belonging  to  the  benefice, 
such  copyholds  upon  the  annexation  to  become 
freehold  tenure. 


Of  the  revocable  Nature  of  a  Surrender. 

We  have  already  seen  that  the  lands  of  a  copy- 
holder are  bound  by  the  surrender,  and  it  follows, 
that  a  surrender  is  not  revocable  when  supported 

(214)  See  this  act  in  the  Appendix. 


^ 
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by  a  valuable  or  other  obligatory  consideration ; 
but  a  voluntary  surrender  may  be  revoked  be* 
fore,  or  even  after  it  has  been  presented  (215); 
this,  indeed,  assuming  that  copyholds  are  within 
the  statute  of  27  Eliz.  c.  4,  would  be  a  necessary 
consequence  of  the  rule,  now  so  fully  established 
in  freehold  cases,  that  a  voluntary  conveyance  as 
against  a  purchaser,  even  with  notice,  is  deemed 
to  be  fraudulent  under  that  statute  (216) ;  but  it 
is  to  be  recollected,  that  the  inducement  to  a 
marriage,  is  a  sufficient  consideration  to  support 
a  voluntary  settlement  (217);  and  that  covenants 
in  marriage  articles  in  favour  of  collateral  rela- 
tions, have  been  executed  by  the  courts  of 
equity  (218): — Yet  it  should  seem,  th^t  the  mar- 
riage consideration  does  not  run  through  the 
whole  of  a  settlement,  so  as  to  induce  a  court  of 


(215)  Co.  Cop.  8.  39.  Tr. 
97-8.  Kitch.  121.  Qooche'9 
case.  Lane  99.  Doe  &  Eout- 
ledge,  Cowp.  705.  Burgoyne 
&  Spurlmg,  Cro.  Car.  27d>  283. 
6  Vin.  Cop.  (Y.)  lb.  (T.  a.) 

1  RoU.  Abr.  499>  500.   (E.) 

2  D'Anv.  180.  pi.  3.    1  Watk. 
on  Cop.  87- 

(216)  Doe  &  Routledge,  sup. 
Ante^  p.  100.  tit.  ^Statutes.* 
And  see  Doe  d,  Otley  v.  Mari' 
ning,  9  East  59,  and  the 
cases  there  referred  to.  Vide 
also  Pulvertqft  v.  Pulver' 
toft,   18  Ves.  .84.    Buckle  ▼. 

VOL.  1. 


Mitchell,  ib.  100.  Cormick  v. 
Trapaud,  6  Dow's  P.C.  GO. 
But  a  voluntary  settlement  is 
good  as  between  the  parties  to 
it,  18  Ves.  92.  Smith  v.  Gar- 
land, 2  Meriv.  123. 

(217)  1  Atk.  190.  Cro.  Jac. 
158,  in  ColvUe  v.  Parker.  1  Ch. 
Ca.99.  Ifetner  &  OarAre,  2  Eq. 
Ca.  Abr.  46.  pi.  13. 

(218)  Vernon    v.    Vernon, 

2  P.  W.  594.  Osgood  V.  Strode, 
ib.  254.     Sutton  v.  Chetwynd, 

3  Meriv.  265.  PuUoertoft  v. 
Pulvertoft,  18  Ves.  92. 
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equity  to  give  effect  to  a  covendat  in  favour  of  a 
perfect  stranger  (219).  And  it  has  been  lately 
decided,  that  a  limitation  to  a  collateral  relation, 
is  not  protected  and  rendered  valuable,  merely 
by  its  being  found  in  a  marriage  settlement  (220). 
But  a  limitation  to  collaterals  cannot  be  defeated 
by  a  purchaser,  when  it  is  so  interposed,  as  to  be 
€Assential  to  the  support  df  limitations  valultble  in 
th*ir  nature  (221). 


When  and  how  Court  Rolls  may  be  amended 

A  SURRENDER  wiU  not  be  avoided  by  an  inad- 
vertence of  the  steward,  but  on  clear  proof  of  the 
error,  the  rolls,  it  is  said,  shall  be  amended  (222) ; 
and  this  would  seem  to  be  allowable,  as  far  as 
respects  any  variance  between  a  surrender  and 
the  entry  of  it  on  the  court  rolls  of  the  manor ; 
but  when  the  legal  estate  has  been  drawn  out  of 
the  topyholder  by  an  actual  surrender,  not  ac- 
cording with  his  design,  and  even  contrary  to 
written  instructions,   I  must  suppose  that  the 

(S19)    Sutton  V.  Chetwynd,  certifickte.      See    aldo    Latie'fl 

3  Meriv.  255.  Rep.  22.  The  settl^ttteat  being 

(220)    Johnson   v.   Legard,  made  by  a  tenant  in  taQ  does 

cited  3  Meriv.  254^  and  since  not  alter  the  case.     Cormiek  & 

reported  3  Madd.  283.    In  this  '  Trapaud,  6  Dow^  PjC.  86. 

case  the  court  of  B.R.  certified  (221)  Clayton  v.  Lofd  WU- 

tlieir  opinion^  that  the  limitik-  ton,  3  Madd.  302.  n.^ 

tions  to  coQfiterals  were  void  (222)  Kiiek,<iu&,nton,AC^. 

against  purchasers;    and   the  25.     1  Watk.  on  Cop.  89.  ft 

Vice  Chancellor  confirmed  the  ib.  45. 
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estate  of  the  gurrenderee,  is  ineaf^able  of  being 
defeated  at  law,  by  any  amendment  of  the 
court  rolls. 

In  Brend  t.  JBrend  (223),  a  surrender  made  in 
pursuance  of  a  deed  of  covenant  to  settle  copy*- 
hold  lands  on  ike  heirs  male,  was  entered  on  the 
rolls,  to  the  heirs  general,  and  the  surrender  was 
decreed  to  be  vacated,  and  a  new  surrender  di- 
rected to  be  made  •according  to  the  covenant. 

The  court  of  B.  R.  in  Burgess  &  Foster*s 
case  (224),  held,  that  the  misentry  of  the  date  of 
the  court  should  not  prejudice  the  party^  such 
entry  not  being  a  matter  of  record,  but  aa  escroU 
only ;  and  that  on  issue  joined  of  the  timie  of  <the 
surrender,  or  pf  the  time  of  the  court,  it  should 
not  be  tried  by  the  rolls  of  the  manor,  but  by 
the  country. 

In  HiU  &  ^igg^tt  (225),  an  entry  in  the 
steward's  book,  and  parol  proof  by  ttie  foreman  of 
the  jury,  were  admitted  as  good  evidence  that  a 
feme  covert  had  surrendered  her  whole  estate, 
though  the  surrender  cm  the  roll,  and  the  admis- 
sion, were  only  of  a  moiety. 

The  case  of  Wirder  &  Jeringham  (226)  is  one 
of  considerable  interest,   and  was   as  follows. 

.(2S3) '  Fin.  Rep.  254  :-4it  is  Ttwen  v.  Moor,  ib.  98;  Walker 

PirobaUe  i»  tbis  caac^  4tu«t  ^  v.  Walker,  BfMmiMnd.  21^. 

entry  on  the  rolls  corresponded  (226)  Dy.  251.  b.  As  to  the 

with  the  surrender.  admissibility  of  an  averment  in 

(224)    1  Leo.  280.    S.  C  tiie  oonslmction  of  copyhdld 

At  0^.  215^  asMifUiceB,  see  ante^  p.  162^ 

•(225)  «  Wmm.  547  ^  ^and  ate  etseq. 

s  2 
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B.  covenanted  to  convey  all  his  lands  and  tene- 
ments holden  of  the  manor  of  Hackney,  and 
afterwards  surrendered  divers  parcels  of  land  by 
9l  specific  description;  the  surrender  was  en- 
rolled, and  the  following  words  added,  s.  "  hy 
^^  the  name  of  all  the  lands ^  tenements ^  and  heredi- 
**  tavnentSy  which  he  had  and  held  of  the  aforesaid 
**  manor  on  the  day  of  this  surrender ^  SfC. ;"  and 
the  question  was,  whether  more  lands  than  were 
specified  in  the  surrender  should  pass,  which, 
says  the  reporter,  "  was  much  in  debate  for 
twenty-four  years  in  several  courts."  The  report 
of  this  case  concludes  thus,  "  And  by  the  opinion 
**  of  Dyer  no  more  than  was  particularly  ex- 
^'  pressed  in  the  surrender  shall  pass ;  and  ac- 
"  cording  thereto  a  decree  was  made  by  Lord 
"  Wentworth  Lord  and  Chancellor  of  his  manor 
'^  aforesaid,  whereof  he  afterwards  repented : 
''  Yet  many  others  agreed  with  the  above  opinion 
"  as  law." 

Of  the  Mode  of  enforcing  an  Agreement  to 
Surrender,  or  a  void  Surrender:  And  of  the. 
proper  Method  of  conveying  an  Equitable  In- 
terest in  Copyholds. 

A  CONTRACT  or  agreement  to  surrender  (227) 
or  a  surrender  which  is  void  for  want  of  present- 
ment in  due  time,  will  be  enforced  in  equity  in 

(227)  We  have  seen  that^  in  p.  123,  and  it  is  not,  therefore, 
strictness-  of  law,  a  rent  chaige  the  subject  of  surrender  and  ad- 
is  not  grantable  by  copy,  ante,     mittance,  but  those  acts  are 
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favour  of  a  purchaser,  or  morl^^ee  (228)9  against 
the  heir  or  widow,  or  the  person  next  in  succes- 
sion where  the  first  life  in  a  copy  has  a  power  to 
dispose  of  the  estate  (229);  and  against  a  de- 
visee (though  a  child  of  the  testator),  or  a  volun- 
teer (230),  or  the  assignees  under  a  commission 
of  bankrupt(231),  or  a  surviving  joint-tenant(232); 
and,  as  a  consequence,  against  a  purchaser  with 
notice,  in  favour  of  a  mortgagee  (233),  and  also 

evidence  of  an  agreonent  for     8  Freem.  65.      Greenwood  ▼. 


sel%,  and  are  gcx)d  in  equity. 
Austin  V.  Smith,  1  Leo.  315. 
Spindlar  v.  Wilford  &  another, 
«  Vem.  16. 

(288)  It  has  been  decided 
that  there  is  no  distinction  be- 
tween title  deeds  of  freehold 
property,  and  copies  of  court 
rolls,  when  deposited  by  way 
of  security,  but  that  an  equi- 
table lien  on  the  estate  is 
alike  created.  Exparte  Warner, 
1  Rose*8Bpt.Ca.386. 19Ves.202. 

(229)  Davie  or,  Davies  v. 
Beardsham,  or  Beversham,  et 
ux.  1  Ch.  Ca.  39.  S.  C.  3  Ch. 
Rep.  4.  S.C.  Nds.  Ch.Rep.rCf. 
S.C.  2 Freem.  157.  9Mod.75. 
Barker  v.  Hill,  2  Ch.  Rep.  218. 
Bradley  v.  Bradley,  2  Vern.  165, 
Oxwith  V.  Plummer,  Gilb,  Eq. 
Rep.  13.  S.C.  2  Vern.  636. 
Pattison  v.  Tompson,  6  Vin. 
(O.  e.)  pL  2.  Keen  v.  Sparrow, 
lb.  marg.  Hinton  v.  Hinton, 
2  Ves.  631-8.  S.  C.  Amb.  277^ 
Brown  v.  Raindle,  3  Ves.  257- 


Hare,  I  Ch.  Rep.  272.    Ante, 
tit. '  Freebench.* 

(230)  Martin  v.  Seamore, 
1  Ch.  Ca.  170. 

(231)  Taylor  v.  Wheeler, 
2 Vem. 564.  S.C.  2Sa]k.449.; 
10  Mod.  492.  2  Ves.  633.  and 
see  1  Atk.  162, 191.  2  Atk.  562. 
1  Stra.  242-3.  3  Br.  Ch.  Rep. 
596.     Vide  also  1  ib.  269. 

Assignees  in  Bankruptcy, 
after  the  commission  is  super- 
seded,  canupt  enforce  a  con- 
tract for  sale,  previously  aban- 
doned on  an  objection  to  the: 
validity  of  the  commission,  al- 
though the  same  persons  are 
chosen  assignees  under  a  new 
commission.  Bartlett  v.  Tuchin, 
6  Taunt.  259. 

(232)  Hintony.  Hinton,  sup. 
Brown  v.  Raindle,  sup.,  over- 
ruling Musgrave  &  Dashwood, 
2  Vern.  45,  63. 

(233)  Jennings  v.  Moore, 
2  Vern.  609.  Blenkarne  &  Jen- 
nens,  2  Br.  Par.  Ca.  278. 
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agfidnrt  d  {]te)*0on  having  no  interest  at  the  time  6f 
the  conttaetf  but  afterwards  becoming  intitled  by 
right  (234) ;  though  it  seems  doubtful  whether  the 
cOxut  Woiild^  in  the  latter  instance^  enforce  the 
contract  against  the  heir  (235). 

And  a  covenant  in  a  marriage  settlement  to 
surrender  copyholds  (236),  though  of  a  voluntary 
nature,  will  be  carried  into  effect  against  the 
heir,  where  it  has  influenced  the  general  provi- 
sions of  the  settlement,  so  as  to  create  an  equity 
in  favour  of  the  perspns  interested  under  the 
limitations  contained  in  it  (237) ;  but  equity  will 
not,  as  a  general  principle,  enforce  a  covenant  in 
favour  of  a  volunteer  (238)* 

A  parol  agreement  for  sale  of  copyhold  lands 
Stands  precisely  on  the  same  footing  as  a  parol 
agreement  for  sale  of  freehold  property,  and  may 
be  avoided  by  a  plea  of  the  statute  of  frauds  (239); 
aad  proof  of  part  performance  of  the  contract 

('234)  Morse  ▼.  FauUcner  and  marriage  articles  to  purchase 

others,   1  Anst.  11. 5  add  see  '&nd  settle  lands.    Attorney  Ge- 

ttayton  v.  the  Dyke  of  New-  neral    v.    riiiorwood,     1   Ves. 

castte,  2  Ch.  Ca.  11^.   Wiseman  540-1  -,  Belt's  Supp.  240.  And 

V.   Roper,    1    Ch.   tlep.  158.  see  Pinnell  v.  HaUett.    Amb. 

doodtitle  d.  Faulkner  and  Ushers  106.  S.  C.    2  Ves.  976  3  Belt's 

V.   Morse,  "S  1*.  K.  365.  but  Siipp.  344. 

6ee  n.  (^1).  (2370  Neeve  et  al,  v.  Keck, 

(235)  Morse  v.  Faulkner  and  9  Mod.  106. 5  Marlow  v.  Maxie 
others,  sup.  Parks  &  f^ilson,  et  al.  Hn.  388.  1  Vem.  240. 
10  Mod.  515.  Alison* a  case,  (238)  Bellinghamy, Lowther 
d  Mod.  62.  and    oth^s,    1    Ch.   Ca.   243. 

(236)  It  would  seem  that  a  9  Mod.  I06.  [5thEd.3  And  see 
surrender  of  copyholds  tvfll  not  ante,  p.  25^. 

satisfy  a  general   covenant  in  (239)  ^  Car.2.  c.3.  s.  4. 
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equally  takes  the  case  out  of  the  statute.  So 
where  there  was  clear  evidence  that  no  fraud  had 
been  practised,  aad  that  the  defendant  had  done 
several  acts  of  ownersdiip,  as  ordering  in  bricks, 
fishing  in  ponds,  &c.  a  specific  performance  of 
the  contract  was  dea*eed  against  him  by  the 
Court  of  Exchequer  (240). 

Where  there  is  a  natural  obltgajfcion  or  a  moral 
duty  to  be  fulfilled,  equity  will  enforce  an  agree- 
ment to  surrender,  or  supply  a  surrender  which 
is  void  for  want  of  presentment,  equally  as  for  a 
purchaser  or^mor tgagee ;  but  this  aid  is  confined 
to  a  Wife,  children,  and  creditors,  and  is  subject 
to  the  same  rules  in  favow  of  the  cust(»nary  heir 
when  unprovided  for,  and  the  same  distinctions 
between  a  lineal  and  collateral  heir,  as  prevail  in 
cases  of  devise,  where  the  c€^>yh:ol4er  has  neg- 
lected to  surrendw  to  the  use  of  his  will:  In 
Rodgers  v.  MarshaU  (241),  the  counsel  for  the 
defendant  disputed  the  consideration  of  the  deed 

(240)  Barrett  v.  Gimieserra,  chasers).  See  also  Randal  v. 
Buob.  94.  And  see  Sngd^'s  i2a9|da2^2P.W.464.  Anagree- 
Vend.  and  Purch.  98.  at  seq.  meojt  to  surrender  entered  into 
[5th  Ed.]  1  Fonbl.  on  £q.  by  the  wife  before  nia,rriage^ 
c.  3.  s.  S,  Evans*  Coll.  of  Stat,  will  be  enforced^  though  the 
1  Vol.  pt.  2.  d.  1.  No.  17.  husband  die  before  it  is  done. 

(241)  irVes.294  5  and  see  Baker  v.  Child,  2  Vem.  61. 
NmdUee  v.  IVilke$,  GiSb.  Eq.  Cotter  v.  i«^cr,  2P.W.  6^5. 
R^.  114.  (in  this  case  a  spe-*  Viie  s^9  Fur.saker  y.  Robinson, 
cific  execution  of  a  bond  given  Gilb.  Eq.  Rep.  139.  (in  which 
by  the  husband  before  marriage  the  aid  was  refused  to  a  natural 
was  decreed^  but  so  as  to  secure  child^)  and  post,  tit.  '^  Sur- 
the  issue  by  mailing  them  pur-  render  to  Will.* 
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stated  in  the  bill,  and  contended  that  the  equitf 
of  supplying  a  surrender  was  confined  to  a  will^ 
and  conld  not  prevail  against  a  grandchild,  hav- 
ing no  other  provision;  and  the  Master  of  the 
Rolls  is  reported  to  have  said,  "  Upon  the  evi- 
"  dence  I  cannot  take  this  to  be  a  conveyance 
"  for  a  valuable  consideration.     The  question 
^^  then  is,  whether  the  defect  is  to  be  supplied,  as 
^^  this  is  ^  conveyance  for  a  younger  son,  upon 
*^  the  consideration  of  love  and  afiection;  and 
"  there  certainly  are  cases  of  supplying  the  want 
of  a  surrender  upon  a  deed,  as  well  as  a  will, 
for  a  younger  child ;  but  upon  the  same  prin- 
*^  ciple  as  in  the  case  of  a  will,  or  the  execution 
^'  of  a  power :  that  is,  for  and  against  the  same 
'^  persons.    It  is  said,  this  is  the  case  of  a  disin- 
**  herited  heir ;  and  it  has  been  sometimes  laid 
"  down,  that  the  Court  will  not  supply  the  defect 
^^  against  a  disinherited  heir;  or,  as  the  phrase 
«  has  been  latterly,  against  an  heir  unprovided 
"  for,  that  is,  without  any  provision.     Here  they 
"  have  attended  only  to  the  former  circumstance. 
"  The  answer  states,  that  he  inherits  nothing, 
"  unless  he  is  entitled  to  this  estate ;  but  does 
"  not  say,  whether  he  is,  or  not,  provided  for  in 
"any  other  way.     Some  inquiry  is  necessary 
"  upon  that  point,  whether  he  has  any  other  pro- 
"  vision :  if 'not,  I  incline  to  think,  that,  against  a 
**^  grand-child,  the  want  of  surrender  ought  not  to 
''  be  supplied.    The  questiou  has  never  been  de- 
''  termined  asi  to  him;  though  as  against  a  col- 
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'*"  lateral  beir  it  has  been  held,  that  it  shall  be 
««  supplied;'  And  an  inquiry  was  directed,  whe- 
ther the  defendant  had  a  provision,  and  as  to  the 
nature  and  extent  of  it. 

And  where  a  settlement  of  freehold  estates, 
(which  was  upon  the  husband  and  wife  for  life, 
with  remainder  to  the  first  and  other  sons  of  the 
marriage  in  tail,  with  remainder  to  trustees  for  a 
term  of  years,  for  raising  portions  for  daughters,) 
contained  a  covenant  on  the  part  of  the  husband 
to  settle  copyhold  lands  upon  the  same  uses  and 
trusts,  m  far  as  the  custom  of  the  manor  would 
allow ;  and  a  surrender  was  made,  but  no  term 
limited  for  securing  the  portions ;  it  was  decreed, 
that  the  copyhold  estate  should  stand  changed 
with  the  portions  according  to  the  prayer  of  the 
bill,  which  stated  that  there  was  no  issue  male 
of  the  marriage,   and  that  the  freehold  estate 
was  not  sufficient  to  raise  the  portions  for  the 
daughters  (242> 

But  in  Vane  v.  Fletcher  {i^\  the  Court  of 
Chancery  refused-  to  compel  the  heir  to  give  efiect 
to  a  voluntary  settlement  on  remote  relations, 
where  the  copyholder  had  given  a  letter  of  at- 
torney to  another  to  surrender,  which  surrender 
the  steward  refused  to  accept,  because  it  was 
objected  to  deliver  up  to  him  the  letter  of  attor- 
ney ;  the  Chancellor  observing,  diat  this  was.  a 

(MS)  Shottldham  r.  Should-      (O.)  pi.  36.   S.  C.  3  £q.  Ca. 
ham,  2  Vem«391. and 8ee  Wood     Abn  55.  pi.  3. 
V.  Peiey,  5  Vin.  Cop.  Contract,  (M3)  1  P.  W.  353. 
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hicky  accident  in  favour  of  the  heir,  which  equity 
ought  not  to  deprive  him  of,  any  more  tiian  if  the 
copyholder  and  the  lord  had  disagreed  about  a 
fine,  which  had  prevented  a  durremier,  and  that 
tMs  being  a  voluntary  conveyance,  was  not  to  be 
assisted  in  equity,  like  the  case  of  a  conveyance 
to  a  wife  or  child. 

In  all  cases  of  necessity,  as  when  from  any 
particular  circumstances,  no  court  can  be  held  to 
give  effect  to  such  disposition  as  the  copyholder 
may  be  desirous  of  making  of  his  estate,  equity 
will  supply  the  want  of  a  surrender  (244). 

And  very  long  adverse  possession  will  render 
it  unnecessary  to  sedk  the  aid  which  is  thus 
afforded  in  some  cases  by  the  Courts  of  Equity : 
So  where  a  writ  of  aid  was  brought  in  the  manor 
court  to  avoid  an  estate,  *  for  that  no  surrender 
had  been  made ;'  it  appearing  that  the  rolls  were 
lost,  and  that  the  defendant  had  been  in  posses- 
sion for  forty-five  years,  the  Court  of  Chancery 
granted  a  perpetual  injunction,  on  the  ground 
that  a  surrender  ought  to  be  presumed  (245). 

An  Equitable  Interest  in  copyhold  lands 
is  not  the  subject  of  surrender  (246),  except  in 

(944)  Murrel  &  SmOh,  4  Co.  v.  Coward,  8  Ch.  Ca.  150.  S.  C. 

9(5.8.  S.C.  Cro.Eliz.252.  iNew  1  Vem.  195  5  vide  also  1  H.Bl. 

Abr.472.  pi.  6.  And  see  1  P.W.  457-9.m  Ao6&Xoto6,l  Ves.SSS. 
354-5.  2  Vern.  584-5.  (246)  But  n  surreoder  is  the 

(245)    Kmght  v.  Admnson,  only  mode  of  fxissii^  a  legiJ 

2  Freem.  106  :  And  see  Lyford  interesi  m  copybolds^  whelher 
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the  inntanee  of  a  duit^nder  for  Ike  purpose  of 
barring  an  e^ate  tail  (847),  bttt  it  is  msignable ; 
and  the  assignee  of  an  eqaitable  estate,  on  taking 
a  sutrendei*  from  the  person  in  tvliom  the  legal 
copyhold  interest  is  vested,  may  compel  an  ad- 
mission npon  payment  of  a  single  fine. 

In  the  case  of  the  King  v.  the  JLord  of  the 
Manor  of  Hendon  and  his  Steward {1iA9),  A.  had 
covenanted  to  assign  and  surrender  to  B,  and 
the  covenant  was  presented  by  the  homage.  B. 
assigned  to  C.  who  took  a  surrender  from  A,  and 
an  application  of  C.  to  be  admitted  Was  resisted 
by  the  lord,  on  the  supposition  of  his  being  inti- 
tled  to  a  fine  from  B. ;  but  upon  a  motion  for  a 
mandamus  to  compel  the  lord  or  his  steward  to 
admit  C,  the  Court  of  B.  R.  held  that  C.  was  in- 
titled  to  admission,  and  that  any  private  agi^e- 
ment  between  A.  and  B.,  not  followed  up  by  a 
surrender,  could  not  give  the  lord  any  right  td  a 
fine,  notwithstanding  the  preisentment  of  such 
ftgreeraeni;. 


Of  tke  Surrender  to  Will. 

« 
AL.THOUi&H  this  branch  of  the  Jaw  of  copyhoI4 

tenure  is  materially  altered  by  the  act  of  parlia- 

HheiH po&sesncn,  orqfareim^  :  (247)  Aatt^  p;  76. 

iwnarp  iia<ufie»  aate^  p.  Id7^6.  .(84S)  fi  T.  IL  4S4^6.    Vide 

And  see  KniglU  v.  O>oke,  2  Ch*  ako  Cooke's  Bpt.  Laws,  c.  S. 

Ca.  43.  t.  2. 
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meat  of  66  Geo,  3.  c,  102.  (249),  yet  I  think  it 
proper  ta  go  into  the  subject  now  proposed  for 
consideration,  as  much  at  large  as  if .  the  act  did 
not  exist ;  not  only  because  it  is  not  retrospective 
in  its  operation,  but  also  on  account  of  the  se- 
cond section  of  the  act,  which,  as  it  denies  the 
right  of  admission  to  any  person  claiming  under 
a  testamentary  disposition,  except  on  payment 
of  such  stamp  duties  (260)  and  fees  (261),  as  would 
have  been  payable  on  the  surrender  to  the  use  of 
the  will,  should  induce  stewards  of  manors  to 
recommend  the  copyhold  tenants,  to  surrender  to 
the  uses  of  their  wills  as  heretofore,  leaving  the 
act  to  operate,  (as  it  would  seem  to  have  been 
intended  by  the  legislature,)  in  those  cases  only, 
where  a  copyholder  cannot  conveniently  make  a 
surrender  of  his  estate. 

It  is  already  shewn,  that  the  legal  estate  in 
copyholds  can  pass  only  by  surrender,  unless, 

(949)  SeetbisactinfheAp-  courts  to  the  uses  of  a  wfll^  are 

pendix.    Vide    also  post^  tit.  exempted  fiom  aU  stamp  du- 

'  Devise.'  ties :  vide  the  above  stamp  acts 

(250)  It  is  rather  a  curious  in  the  Appendix, 
fact^  that  no  such  duties  were  (251)  In  many  manors  a 
payable  at  the  time  of  passing  larger  fee  is  payable  on  a  sur- 
the  act  now  under  considera-*  render  out  of  courts  than  for  a 
tion^  the  stamp  duties  imposed  surrender  in  court ;  in  those  in- 
bythe  actof  48Geo>3.  c.  149>  stances  a  steward  would  pro- 
having  been  repealed  by  the  bably  think  himself  intitled  to 
act  of  55  Geo.  3:  <^.  184  y  in  the  laiger  fee^  on  admission  of 
which  latter  act,  original  sur-  a  devisee  under  the  operaticm-of 
renders  out  of  coiiFt>  and  copite  the  above  statute, 
of  court  roll  of  surrenders  "in 
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indeed,  under  some  legislative  enactment,  or 
upon  a  relinqnishment  of  the  copyhold  to  the 
lord  ;.and  it  follows,  that  the  will  of  a  copyhcdder 
is  merely  directory  or  declaratory  of  the  uses  of 
the  surrender;  but  the  general  terms  of  a  sur- 
render may  be  restrained  by  the  will  (252). 

It  would  seem  that  copyholds  might,  by  spe* 
cial  custom,  have  been  devised  without  surrender 
to  vnll,  even  before  the  statute  of  55  Geo.  3.  (253.) 

And  that  a  custom  preventing  a  surrender  to 
will,  could  not  be  supported  (254) ;  such  a  custom 
may  well,  indeed,  be  thought  incapable  of  sup* 
port,  being  in  restraint  of  a  right  which  exists 
only  by  custom  (255):  but  as  the  lord  was  at 
liberty  to  impose  such  conditions  as  interest  or 
caprice  might  dictate,  on  the  original  grant  of  the 
copyhold  estates  within  his  manor,  it  would  be 
difficult  to  maintain  the  right  of  a  testamentary 
disposition  of  copyhold  lands  of  inheritance, 
against  a  prescriptive  mode  of  assurance^  which 
excluded  the  power  of  devising  thro'  the  medium 
of  a  surrender  (256). 


<25S)  3  Leo.  18.  ca.  43.  Anon. 

(253)  WrofM  case,  P.  35 
Eliz.  C.  B.  dted  JAk.  Rep.  96. 
Boti.  Ab.  Cop.  (G.)  p.  724. 
marg.  HUU  y.  mUi,  Co.^nt. 
\9A.  b.  Smth  ▼.  Payntan 
Carter,  71  i  and  see  Devenish  & 
Baitte$,9t4.  Ca.  Alv.  43.bfatQD- 
pyholda  are^  clearly,  not  wxtiiin 
the  atatiilesof  wiOa,  ante^p,  105. 


(254)  By  Lord  Thnriow  in 
Pike  r.  WkUe,  3  Bro.  Ch.  Hep. 

287. 

(255)  See  WardeU  ▼.  War- 
dell,  3  Bro.  Ch.  Rep.  116. 
4  Eaat,  271 .    7  Eaat^  307. 

(256)  Mr.  Belt  in  his  most 
useful  edition  of  Brown's  Chan- 
cery Reports^  [ddrol.  p.  286.], 
has  easpreased  an  inclination  of 
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Stewards  of  nMnors^  those  at  least  who  are  well 
aequainted  with  their  duty,  have  faeen  oaieful,  in 
all  €ase6»  so  to  frame  the  surroiider  to  will,  as  t6 
embrace  any  preTious  geaeral  devise  which  the 
copyholdw  should  hare  made ;  this  being  ess^L^ 
tial  in  order  to  give  effect  to  the  testator's  inten- 
tion, if  by  his  will  he  has  contemplate  the  dis- 
position, not  only  of  the  copyhold  prc^rty  he 


opinion  similar  to  that  enter- 
tidned  by  the  author  on  this 
pfAtik,  but  has  shewn  by  a  very 
kitfiNstii^  note,  Hiat  it  it,  at 
iBBst,  doubtfiil  whether  Lord 
Thurlow  laid  down  any  such 
general  proposition,  as  that  at- 
tributed to  him  in  Fike  &  White. 
Mr.  Evans  in  his  coBectton  of 
Ae  BlBtntos,  1  vol.  pit.  2. 
Chut  XI.  No.  1,  in  adverting 
to  that  dictum,  «ays^  ^'  This 
opinion  is  certainly  very  con- 
ducive to  public  convenience, 
wiili  regard  to  its  effects; 
but  it  seems  ve^y  difficult  to 
sui^rt  it  upon  the  principle 
of  «Q0re  legal  i*ea8onijlg  5  or 
totdiSG^ver  vponwliAi  con^t 
principles  a  custom  according 
with  tl^  general  common 
'' loMr,  end  not  affected  by  any 
'Megidative  provision,  could 
"  be  controuled  or  superseded 
'^  bf  mere  judicial  authority.*' 
In  Churth  V.  Mimiy,  nee 
IS  Ves.  496,  IS  lb.  9M,  m  ^le 


it 


«€ 


€f 


€* 


€€ 


U 


t€ 


U 


€€ 


question  whether  the  reversion 
or  vested  remainder  of  a  copy- 
hold expectant  on  an  estate 
tail,  cQuld  be  surrendered  to 
the  use  of  a  wi]l>  Lord  Bidoa, 
C.  stated  Lord  Thurlow's  opi- 
nion above  cited,  and  said,  the 
court  would  hold  that  there 
migfat  be  a  surrender  to  ihe  use 
of  the  will,  though  no  instance 
could  be  foittid  upon  the  re- 
cords of  the  manor;  or  if  thece 
could  be  no  such  custom,  there 
must  be  some  mode  of  dispo- 
sition by  deed,  as  iii  €ie  case 
of  customary  fre^ld8>  the 
want  of  wliich  [in  the  case  of 
cveditoFS,  8bo.]  the  eourt  would 
simply.  Biit  it  is  observable, 
tint  ttw  point  of  a  prescriptive 
right  in  the  lord,  un&voural^ 
to  a  testamoitary  4i8positioii  «f 
the  oopyfaiold  lands,  does  not 
appear  to  han^  been  laised  in 
the  latter  cade.    YideWoi^dM 

4Sast,87t.   r^B;a6t,9or. 
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then  possessed,  Imt  of  any  he  should  subse- 
qnently  acquire;  for,  if  the  words  of  the  sur- 
render are  Jktwye^  that  is^  if  the  surrender  is  to 
such  uses  as  he  shall  appoint,  copyholds  pur* 
chased  by  or  descoid^  to  the  testator  nM^  the 
date  of  his  will,  eTen  if  tiie  devise  is  in  the  T«fy 
general  terms  of  all  ins  real  estates,  wUl  not 
pass;  but  it  would  seem,  that  any  copyhold 
estates  which  the  testator  possessed  at  tiie  tioM 
of  making  his  will,  will  pass  by  such  a  devise, 
when  the  surrender  is  mibsequent  to  it,  although 
the  words  of  surrender  are  future  (257). 

It  must  also  be  recollected,  thai;  a  codicil  to  a 
will  operates  as  a  republication,  so  as  to  htin^  the 
will  to  the  date  of  the  codicil,  and,  consequ^ly, 
to  give  effect  to  a  surrender  of  an  estate  acquired 
after  the  date  of  the  will  (258). 

And  it  has  long  been  settled,  that  after-pur- 

(257)  JVardev.  JVarde,  Amh,  Jackson  v.  Hurlock,  Amb.  487. 
9&9.  and  see  3  Atk.  178,  in  Barnes  v.  Crow,  4  Bro.  Ch. 
Carte  v.  Carte.  Spring  d.  Rep.  2.  S.  C.  1  Ves.  Jun.  486. 
Titcher  v.  BUes  and  another,  Pigott  v.  Waller,  7  Ves.  98. 
1  T.R.  435.  (n.f.)  8  Ves.285.  Holmes  v.  Coghill,  ib.  505 1 
cites  S.  C.  and  also  Sadlier  &  12  Ves.  206.  De  Bathe  v.  Lord 
Cre^n,  before  C.J.  Eyre  FUgal,   16  Ves.  167*    Hulme 

(258)  Acherley  v.  Vernon,  v.  Heygate,  1  Meriv.  285. 
9  Mod.  68.  a  C.  10  Mod.  518.  Goodtitle  d.  Woodhouse  and 
S.C.  Corny.  381.  3Bro.P.C.85.  others  v,  Meredith,  2  Mau.  and 
Doe  d.  Patey.  Davy,  Cowp,  158.  Sel.  13.  These  cases  have  fully 
Doe  d.  Gibbons  v.  Pott,  Dougl.  settled,  that  a  codicil  is,  prima 
716.  .  And  see  Potter  v.  Potter,  facie,  a  republication  of  a  will, 
1  Ves.  437.  S.  C.  3  Atk.  719.  so  as  to  pass  after  purchased 
Gibs(fn  V.  Lord  Montfort,  lands,  and  that  it  reqiUres  a 
1  Ves.  489.  '  Belt's  Supp.  191.  manifest  contrary  intention,  to 
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chased  lands  pass  by  a  will  containing  a  descrip- 
tion applicable  to  them,  when  surrendered  to 
uses  declared  or  to  be  declared  by  the  will  of  the 
copyholder  (259). 

As  the  lord  is  only  the  medium  of  surrender, 
a  surrender  to  will  does  not  pass  any  interest  to 
him,  but  the  lands  remain  vested  in  the  surren- 
deror, and  may  be  afterwards  surrendered  by 
him  to  a  purchaser  or  otherwise  (260). 

The  surrender  of  a  feme  copyholder  being 
suspended  by  marriage,  she  cannot  after  coverture 
devise  her  .copyholds  pursuant  to  a.  surrender 
made  when  sole  (261). 

And  as  the  surrender  of  a  joint  tenant  operates 


repel  that  e£Fect,  as  in  Strath- 
more  v.  Bowes,  7  T.  R.  482. 
Bowes  V.  Bowes,  2  Bos.  and 
PuL  500.  A  codicil  is  also  a 
republication  of  a  will^  so  as  to 
make  a  newly  purchased  estate 
devised  by  the  codicil^  subject 
to  a  charge  of  debts  contained 
in  the  will.  Rowley  v.  Eyton, 
2  MenV.  128.  But  the  old 
cases  were  un&vourable  to  the 
constructive  republication  of  a 
will,  see  7  Ves,  117.  et  seq. 
lMeriv.293. 

And  it  is  a  settled  rule,  that 
a  codicil  will  not,  by  the  mere 
effect  of  republishing  a  will,  be 
an  execution  of  a  power,  unless 
an  intention  to  execute  such 
power  plainly  appears.  Holmes 


V.  Coghill,  7  Ves.  499.  12  Ves. 
206.  Lane  v.  mikins,  10  East, 
241. 

(259)  Heylyn  v.  Heylyn, 
Cowp.  130.  Loflft,  604.  At- 
torney General  v.  Vigor  and 
others,  8  Ves.  286.  Denn  d. 
Harris  v.  Cutler,  cited  Cowp. 
131,  1  T.R.  438,  8  Ves.  285. 
And  see  Sugden's  Vend,  and 
Purch.  164.  [5th  Ed.] 

(260)  Rtch  v.  Hockley,  Cro. 
Eliz.441-2.  4Co.23.a.  Thrtut- 
out  d.  Gower  v.  Cunningham, 
2  Sir  W.  Bl.  1046. ;  and  see 
Burgoine  v.  Spurting,  Cro.  Car. 
283-4.  S.C.  W.Jones,  396. 

(261)  George  d.  Thomhury 
v.  Rippon  &  Dawding,  Amb. 
627j  473.  marg.  ante,  p.  144. 
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as  a  severanct;  (262),  it  follows,  that  a  surrender 
by  him  to  the  use  of  his  will,  and  a  devise  in  pur- 
suance of  such  surrender,  will  be  good,  even 
though  the  surrender  is  not  presented  till  after 
his  death  (263). 

A  surrender  to  will  only  operates  on  the  in- 
terest which  the  copyholder  has  at  the  time,  and 
will  not,  therefore,  pass  lands  subsequently  taken 
in  exchange  (264),  or  a  remainder  that  after- 
wards descends  to  a  tenant  pur  autre  vie  (265) ; 
but  an  existing  surrender  to  will  has  been  held  to 
support  a  devise,  so  as  to  include  the  ultimate 
remainder  or  reversion  in  fee,  limited  by  a  subse- 
quent surrender  to  uses,  under  which  there  never 
had  been  any  admittance  (266). 

An  equity  of  redemption,  until  the  admission 
of  the  mortgagee,  is  as  much  the  subject  of  sur- 
render to  will,  as  the  land  was  before  the  mort- 


(262)  Ante^p.  151. 

(263)  Constable's  case,  cited 
Co.  Litt.  59.  b.  Porter  v.  Por^ 
ter,  Cro.  Jac.  100.  Allen  v. 
Nash,  1  Brownl.  127.  S.  C. 
Noy^  152.  Benson  v.  Scott, 
4  Mod.  254.  Lex  Cust.  127. 
Gale  v.  Gale,  2  Cox.  Ch.  Ca. 
156.    2Ves.609. 

(264)  Frank  v.  Standish,  in 
Scac.  cited  1  Bro.  Ch.  Rep. 
588.  and  15  Ves.  391. 

(265)  Doe  d.  Ibbott  v.  Cow- 
ling et  ux.  6  T.  R.  63.    And 

VOL.  I. 


see  Goodtitle  d.  Faulkner  and 
others  v.  Morse,  3  T.R.  365, 
Morse  v.  Faulkner,  1  Anst.  11. 
and  Doe  d.  Blacksell  and  others 
V.  Tomkins  etux,  II  East^  185. 
Vide  also  n.  (d.)  1  Watk.  on 
Cop.  127.  [2d  Ed.] 

(266)  Thrustout  d.  Gower 
V.  Cunningham,  ante^  p.  272. 
Feame'8Cont.Rem.90.  Vawser 
^Jefferjf,  16  Ves.  527.  3  Barn. 
&  Aid.  462.  And  see  Roe  & 
GHfiis,  4  Burr.  1956. 
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gage  (267);  but  a  surrender  to  will  is  not  ne- 
cessary in  the  devise  of  a  trust  or  equitable 
estate  (268),  and,  therefore,  not  in  the  devise  of 
an  equity  of  redemption,  where  the  mortgagee 
has  been  admitted  (269). 

We  will  now  proceed  to  a  consideration  of 
those  cases  in  which  a  court  of  equity,  with  a 
due  regard  to  the  inviolability  of  certain  moral 
duties,  and  in  analogy  to  the  aid  it  affords  to  a 
defective  execution  of  a  power  (270),  has  supplied 
the  want  of  a  surrender  to  the  uses  of  a  will,  and 
thereby  given  effect  to  a  manifest  or  constructive 


(267)  Doe  d.  *  Shewen  v. 
fVroot  and  otherg,  5  £ast^  13S-9. 
n.  Kenebel  v.  ScrafUm,  8  Ves.  30. 
and  see  2  East^  530.  Perry  v. 
Whitehead,  6  Ves.  544.  Fhyd 
V.  Aldridge  is  mUts,  cited 
5  East^  137.  Wainewright  v. 
Elwell.  1  Mad.  Rep.  V.  C. 
Court.  627.  But  see  Fearne's 
P.  W.  100. 

(268)  Davie  v.  Beardsham 
et  ux,  1  Ch.  Ca.  39.  S.C. 
3  Ch.  Rep.  4.  S.  C.  Nels.  Rep. 
76.  S.C.  2Freem.l57.  9Mod. 
75,  IT.R.  601-2.  Ardesoife 
V.  Bennet,  2  Dick.  465.  Green- 
hill  V.  Greenhill,  2  Vera.  680. 
S.  C.  Gilb.  Eq.  Rep.  77.  S.  C. 
Pre.  Ch.  322.  Hawkins  v. 
Leigh  and  others,  1  Atk.  387. 
Macey    v.   Shurmer,    ib.  389. 


Tuffnell  V.  Page,  2  Atk.  37.  S.C. 
Bam.  9.  Car  v.  EUison,  3  Atk. 
75.  Jlleny,  Poulton,  1  Ves.  121. 
Attorney  Gen&ral  v.  Andrews, 
1  Ves.  225.  Gibson  v. -Lord 
Montfort,  I  Ves.  489.  See  also 
Wainewright  v.. Elwell,  sup.  in 
which  it  was  decided  by  the 
late  Vice  Chancellor^  that  an 
unadmitted  devise  has  no  title 
to  devise^  even  in  equity. 

(269)  Macnamara  v.  Jones, 
1  Bro.  Ch.  Rep.  481.  King  v. 
King,  3  P.W.  360.  Strud- 
wteke  v.  Strudwicke,  cited  by 
Mr.  Cox,  n.  (1)  t6.  Brent  v. 
Best,  1  Vem.  69.  Higate  v. 
Htgate,  Toth.  142.  but  see  An- 
drews V.  Tuckwell,  Mos.  95. 

(270)  Chapman  v.  CHhson, 
3  Bro.  Ch.  Rep.  230. 


_/ 
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intention  (271);  and  which  practice,  it  has  been 
said,  originated  upon  charities  under  commis- 
sions of  charitable  uses,  after  the  statute  of 
43  Eliz.  c.  4.  (272). 

This  aid  is  confined  to  a  tm/e,  childreny  and 
creditors  (273). 

As  TO  THE  Wife,  the  reader  is  referred  to 
Strode  v.  Falkland,  3  Ch.  Rep.  187-8.  Siscoe  v. 
Cartwrighty  Gilb.  Eq.  Rep.  121.  Toilet  v.  Toilet, 

2  P.  W.  489.  Hawkins  v.  Leigh  and  others,  1  Atk. 
388.  Smith  v.  Baker,  ib.  385.  Taylor  v.  Taylor, 
ib.  386.    3  Bro.  Ch.  Rep.  231.   Roome  v.  Roomei 

3  Atk.  181.  Goodwyn  y.  Goodwyn,  1  Ves.  228. 
Byas  V.  Byas,  2  Ves.  164.     Tudor  v.  Anson,  ib., 

(271 )  A  constructive  inten- 
tion is  raised  in  favour  of  credi- 
tors^ but  in  the  case  of  a  wife^  or 


of  children,  the  intention  must 
be  perfectly  manifest.  Sampson 
V.  Sampton,  2  Ves.  and  Beam. 
337.  Byasy.Byas,2Ye8.l64. 
Belt's  Sup.  315. 

(27«)  Vide  3  Ves.  69.  A 
devise  to  a  charity  has  been 
considered  as  a  direction  to  the 
heir  to  make  a  surrender,  and 
good,  therefore,  as  an  appoint- 
ment, under  43  Eliz.  Rivetfs 
ease.  Mo.  890.  Duke'sCii.Vs.  by 
Bridgm.366.  Aiad  set  Attorney 
General  v.  Andrews^  1  Ves.^5. 
Attorney  General  v.  SawteU, 
2  Atk.  497-  Harrison  v,  Gros- 
vener,  2  Keb.  837.    Vide  also 


Attorney  General  v.  Downing 
and  others,  Amb.  573.  S.  C. 
1  Dick.  414,  wherein  the  comrt 
would  not  supply  the  surrender 
for  a  charity,  as  there  were 
prior  limitations  in  strict  set- 
tlement, even  though  such  limi- 
tations had  fiiiled.  But  now  as 
to  charitable  dispositions  of 
copyhold  property,  see  9  Geo.  2. 
C.36.    Ante,  p.  248. 

(273)  It  has  been  refused  to 
legatees.  Rafter  v.  Stock,  1  Eq. 
Ca.  Abr.  123,  pi.  12  :  Supp.  Vin. 
Abr.  Cop.  (M.  a.)  s.  3.  pi.  3.  but 
see  Palmer  v.  Palmer,  2  Dick. 
534,  in  which  case,  however, 
it  does  not  appear  by  whom 
the  bill  was  filed. 

T  2 
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582.  Marston  v.  Gowan,  3  Bro.  Ch.  Rep.  170. 
Chapman  v.  Gibson,  ib.  229.  N.  (1.)  to  Watts  v. 
Bullasy  1  P.  W.  60.  Rumhold  v.  Rumbold,  3  Ves. 
65.  Hills  V.  Downton,  5  Ves.  557.  Fielding  v. 
Winwood,  16  Ves.  90. 

As  TO  Children  : 

Vide  Smith  v.  Ashton,  1  Ch.  Ca.  263-4.  Hard- 
ham  V.  Roberts,  1  Vera.  132,  2  ib.  164.  Kettle 
V.  Townsend,  1  Salk.  187.  Bradhyv.  Bradley  et 
al.  2  Vera.  163.  Cro/i?  v.  Lyster,  cited  ib.  164. 
jBafA  and  Mountagm^  case,  3  Ch.  Ca.  106.  Ba- 
her  V.  Jennings,  2  Freem.  234.  Pope  et  al.  v.  6rar- 
/a«rf,  3  Salk.  84.  Strode  v.  Falkland,  3  Ch.  Rep. 
187-8.  Watts  V.  JB««/Za*,  1  P.  W.  60.  and  n.  (1.) 
ib.  Bullock  V.  Bullock,  6  Vin.  Cop.  M.  a.  pi.  19. 
Burton  v.  Lloyd  or  Floyd,  ib.  pi.  20.  2  Br.  Par. 
Ca.  281.  3  P.  W.  285.  (n.  A.)  Weeks  v.  Gore, 
6  Vin.  Cop.  M.  a.  pi.  24.  Earl  of  Suffolk  v.  How- 
ard, 2  P.  W.  178.  Toilet  v.  ToZZc^  2  P.  W.  489. 
Carter  v.  Carter,  Mos.  370.  Andrews  v.  Waller, 
6  Vin.  Cop.  W.  e.  pi.  12.  Hicken  et  al.  v.  Hicken, 
6  Vin.  Cop.  M.  a.  pi.  30.  CooA:  v.  Amham,  3  P. 
W.  283.  S.  C.  Ca.  Temp.  Talb.  35.  Hawkins  v. 
Leigh  and  others,  1  Atk.  388.  Macey  and  others 
V.  Shurmer,  ib.  389.  Roome  v.  Roome,  3  Atk. 
181.  Goring  v.  JViowA  anrf  others,  3  Atk.  191. 
Banks  v.  Denshaw  and  others,  ib.  585.  Goodwyn 
V.  Goodwyn,  1  Ves.  228.  -Bya*  v.  JSyo^,  2  Ves. 
164.     Tudor  v.  Anson,  2  Ves.  582.     Lindopp  v. 
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Eborall,  3  Bro.  Ch.  Rep.  188.  Chapman  v.  Gib- 
son,  ih.  229.  Pike  v.  White,  ib.  286.  RumboU 
V.  Rumbold,  3  Ves.  65.  Hills  v.  Downton,  5  Ves. 
563.  Blunt  v.  Clitherow,  10  Ves.  589.  Gam  v. 
Gam,  16  Ves.  268.  Pennington  v.  Pennington, 
1  Ves.  &  Beam.  406.  Sampson  v.  Sampson,  2  Ves. 
&  Beam.  337. 

As  TO  Creditors  : 

Firfe  Cary's  Rep.  9,  10.  Pope  et  al.  v.  Gar- 
land,  3  Salk.  84.  Challis  v.  Casbom,  Gilb.  Eq. 
Rep.  96.  S.  C.  1  Eq.  Ca.  Abr.  124.  S.  C.  Pre.  Ch. 
407.  Strode  v.  Falkland,  3  Ch.  Rep.  187-8. 
Drake  v.  Robinson,  1  P.  W.  443.  Harris  v.  In^ 
gledew,  3  P.  W.  98.  Ib.  n.  (2).  ffaslewood  v. 
Pop^,  3  P.  W.  322.  Mallabar  v.  Mallabar,  Ca. 
Temp.  Talb.  78.  Attorney  General  v.  ilfo«,.2  Eq. 
Ca.  Abr.  234,  pi.  23.  Car  v.  £tfi>o»,  3  Atk.  73. 
Roome  v.  Roome,  3  Atk.  181.     /ifAe/;  v.  Beane, 

1  Ves.  215.    S.  C.    1  Dick.  132.     Byas  v.  Byas, 

2  Ves.  164.  Tudor  v.  ^9i^(m,  «i.  582.  Coombes 
V.  Gibson,  1  Br.  Ch.  Rep.  273.  JSiar^  v.  Eley, 
2  Bro.  Ch.  Rep.  325.  S.  C.  2  Dick.  698.  lAndopp 
V.  Eborall,  3  Bro.  Ch.  Rep.  188.  Chapman  v.  6rtft- 
5o»,  ift.  229.  N.  (1)  to  FFart^  v.  Bullas,  1  P.  W.  60. 
Kentish  v.  Kentish,  3  Bro.  Ch.  Rep.  257.  Crrow^ 
cock  V.  Smith,  2  Cox.  Ch.  Ca.  397,  J?///^  v. 
JDownton,  5  Ves.  563.  Kidney  v.  Coussmaker, 
12  Ves.  136.  Pennington  v.  Pennington,  1  Ves*. 
&  Beam.  406. 
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And  I  shall  shew,  under  the  section  of  devise, 
that  a  court  of  equity  will  supply  the  want  of  a 
surrender  for  creditors,  even  where  there  are  free- 
holds,  if  the  freeholds  are  insuflSicient  for  payment 
of  the  debts,  but  not  when  the  freeholds  are  ade- 
quate (274). 

Where  the  equity  is  ejtjually  balanced,  the  court 
does  not  interpose,  so  that  a  surrender  will  not 
be  supplied  against  the  customary  heir,  being  a 
child  of  the  testator,  unless  such  heir  is  provided 
for;  but  a  provision  made  for  him,  either  by 
the  parent  or  aliunde,  brings  him  within  the 
rule,  without  regard  to  the  almount  of  such  pro- 
vision (275). 

This,  at  least,  was  considered  to  be  the  esta- 
blished practice  of  the  Court  of  Chancery,  until 


(^74)  But  the  aid  would  be 
confined  to  the  amount  of  the 
debts^  if  the  estate  were  devised 
to  a  person  not  wxthin  the  above 
rule.  1  Watk.  on  Cop.  141  > 
Belt's  ed.  of  Brown's  Ch.  Rep. 
3d  vol.  171.  n.  Supp.  Vin.  Abr. 
Cop.  (M.  a.)  s.  3.  pi.  3. 

(375)  KeitU  v.  Townsend, 
1  Salk*  187.  1  £q.  Ca.  Abr. 
123.  3Bro.  Ch.  R.  231.  Bis- 
coe  V.  Cartwright,  Gilb.  £q. 
Rep.  121.  Andrews  v.  WaUer, 
6  Vin.  Cop.  (W.  e.)  pi.  12. 
Hicken  et  al.  v.  JERcken,  ib. 
(M.  a.)  pi.  30.  Strode  v. 
Falkland,  3  Ch.  Rep.  188. 
Cook  V.  Arnham,  3  P.  W.  293. 


S.C.  Ca.  Temp.  Talbot,  35. 
Smith  V.  Baker,  1  Atk.  386. 
Hawkins  v.  Leigh  and  others, 
i6.  388.  Macey  and  others  v. 
Shurmer,  ib.  390.  Chapman  v. 
Gibson,  3  Bid.  Ch.  Rep.  229. 
Pike  V.  White,  ih,  288.  Cooper 
v.  Cooper,  2  Vem.  265.  Where 
the  dder  brother  had  been  in 
possession  20  years,  by  consent 
of  the  plaintiff,  (a  younger  bro- 
ther who  was  well  provided 
for,)  the  bill  to  have  a  surrender 
supplied  was  dismissed  with 
costs,  James'  v.  James,  6  Vin. 
Cop.  M.  a.  pi.  12.  1  £q.  Ca. 
Abr.  123. 
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the  case  of  Hills  v.  Downtan  (276),  in  which  Lord 
Rosslyn  (Chancellor)  observed,  that  the  distinc- 
tiOn  as  to  the  consideration  of  the  §tate  of  the 
family,  had  been  for  the  last  twenty  years  com- 
pletely laid  out  of  the  question,  and  that  if  atten- 
tion were  to  be  paid  to  the  situation  at  all,  it 
must  be,  whether  there  w;as  a  proyi;9ion  by  the 
will :  but  that  he  could  not  conceive  a  rule,  that 
set  you  to  seek  into  the  circumstances  of  the 
heir  at  law. 

The  inconvenience  of  the  exception  to  the 
above  rule  in  favour  of  the  heir  at  law,  if  a  child 
of  the  testator,  evidently  appears  to  have  been 
felt  by  Lord  Alvanley,  in  the  above  case  of  Chap- 
man  &  Gibson;  but  in  his  observations  on  the 
case  of  Hills  &  Downton,  which  will  be  found  in 
the  Appendix  to  Mr.  Sugden's  Treatise  on  Powers, 
he  declared,  that  if  the  case  of  a  son,  wholly  un- 
provided  for,  were  to  come  before  him,  he  should 
hesitate,  notwithstanding  the  great  authority  of 
the  Lord  Chancellor,  to  make  a  decree  against 
him. 

1  am  not  aware  of  any  recent  authority  ex- 
pressly deciding  the  point,  upon  which  we  have 
seen  there  was  a  difference  of  o'pinion  between 
Lord  Rosslyii  and  Lord  Alvanley,  except  that  of 
Rodgers  v.  Marshall  (277)^  wherein  the  Master 
of  the  Rolls  adopted  the  opinion  of  Lord  Alvan- 

(376)  5  Ves.  557.  90.     Gam  v.    Gam,  ib.  268. 

(277)  17  Ves.  294.  And  see     Belt's  Ed.  of  Bro.   Ch.   Rep. 
Fielding  v.   Winwood,  16  Ves.      3  vol.  229.  n.  2. 
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ley,  holding,  that,  even  as  against  a  grand-child, 
the  want  of  a  surrender  ought  not  to  be  supplied, 
unless  he, had  a  provision  in  some  other  way. 
I  have  before  shewn  that  this  was  the  case  of  an 
informal  conveyance  of  a  copyhold  for  a  younger 
son,  and  that  an  inquiry  was  directed,  whether 
the  defendant  had  a  provision,  and  as  to  the  na- 
ture and  extent  of  it  (278). 

All  the  authorities  seem,  however,  to  agree, 
that  it  is  of  no '  consequence  whether  the  pro- 
vision comes  from  the  parent  or  not,  and  that  if 
the  son  has  a  provision,  it  is  immaterial  how 
ample  or  scanty  it  may  be,  the  parent  being  the 
best  judge  as  to  the  qtumtum  of  the  provision  (279) ; 
yet,  I  apprehend,  it  must  not  be  merely  il- 
lusive (280). 

But  a  distant  heir  is  within  the  rule,  that  a 
surrender  is  to  be  supplied,  though  totally  un- 
provided for;  the  same  natural  or  moral  obli- 
gation, as  between  a  parent  and  child,  not  apply- 
ing in  those  cases :  therefore,  in  the  above  case 
of  Chapman  &  Gibson,  a  surrender  was  supplied 
in  favour  of  a  wife  against  the  customary  heirs. 


(278)  -^»te,p.263-4. 

(279)  Goring  v.lV<w&,  3  Atk. 
191.  3  Bro.  Ch.  Rep.  230. 
Ketiley.  Townsend,  1  Salk.  187. 
Cook  V.  Amhamy  3  P.  W.  284. 

(280)  Hicken  et  al,  v.  Hicken, 
6  Vin.  Cop.  (M.  a.)  pi.  30.  An- 
drews  V.    Waller,  ib.   (W.  c) 


pi.  12.  Boss  V.  Boss,  ib.  S.C^ 
(caJledRoss  v.  Ross).  1  Eq.Ca. 
Abr.  124.  Mr.  Watkini  was  of 
opinion,  that  what  the  heir  had 
acquired,  or  was  acquiring,  by  his 
own  industry,  could  not  be 
considered  as  a  provision.  See 
1  vol.  on  Cop.  135.  n.h.  [2d  Ed.l 
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a  nephew  and  niece,  without  regard  to  any  pro- 
vision made  fbr  such  heirs  (281). 

And  in  Fielding  y .  Winwood  (282),  the  equity 
of  the  wife  prevailed  against  the  collateral  heir, 
without  any  consideration  as  to  the  latter  having 
a  provision  or  not. 

Equity  in  aiding  a  devise  in  favour  of  a  wife  or 
children,  where  there  is  clear  evidence  of  an  in- 
tention to  pass  copyholds,  does  not  r^ard  the 
circumstance  of  the  vnfe  or  children  being  other- 
wise provided  for  (283). 

And  the  want  of  a  surrender  will  be  supplied  for 
a  wife  or  child  having  a  limited  interest,  althoi^h 
the  persons  in  remainder  are  not  within  the  rule ; 
so  where  there  was  a  devise  to  trustees  to  sell, 
and  the  interest  of  the  produce  of  sale  to  be  paid 
to  the  wife  for  life,  and  after  her  decease,  the 
principal  to  be  paid  to  the  children  of  the  tes- 
tator's sisters ;  the  Lord  Chancellor  ordered  the 
copyholds  to  be  sold,  the  wife  to  have  the  interest 
of  the  purchase  money  for  her  life,  and  then  the 
money  to  result  to  the  customary  heirs  (284). 


(381)  See  Belt's  Ed.  Bro. 
Ch.  Rep.  3  VoL  229.  n.  2  &  3. 

(2d2)  16Ve8.90.  Ftdealso 
SmOi  V.  Baker,  1  Atk.  385. 
Taylor  v.  Taylor,  ib.  386. 
3  Bro.  Ch.R.  231.  N.  (1.)  to 
WatU  &  Buaa»,  1  P.  W.  GO. 

(283)  KeUle  &  Tommend, 
1  Salk.  187.  Carter  ▼.  Carter, 
Mose.  365.   Baker  v.  Jennings , 


2Freem.234.  BurUmv.Uoyd 
or  Floyd,  vate,  p.  276.  Weeks  v. 
Gore,  6  Via.  Cop.  M.  a.  pi.  24. 
Andrews  Y,  ITaZ^,  ante  p.  280. 
Cook  V.  Amham,  Ca.  Temp. 
Talb.  37.  Tudor  v.  Anson, 
2Ves/582.  SnMhyr. Baker, mj^. 
Goring  ▼.  Nash,  3  Atk.  191. 

(284)    Mdrston  ▼.    Gowan, 
3  Bro.  Ch.  Rep.  170. 
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-And  where  the  heir  was  not  wholly  unprovided 
for,  equity  supplied  the  want  of  a  surrender  in 
favour  of  a  second  son,  although  the  devise  was 
in  remainder  expectant  on  the  decease  and  £atil-  ' 
ure  of  issue  of  the  testator's  heir,  and  though 
other  provision  was  made  by  the  will  for  such 
second  son  (285). 

The  above  rule,  founded  on  the  best  principles  • 
of  equity  and  justice,  is  equally  applicable  to  lands 
of  gavelkind  and  borough  English  tenure  (286). 

In  the  case  of  Kettle  &  Teumsend  (267)^  Lord 
Soniers  decided,-  that  a  surrender  ought  to  be  sup- 
plied '  in  favour  of  a  grandchild,  but  bis  decree 
was  afterwards  reversed  in  the  House  of  Lords ; 
yet  we  find,  that  in  Watts  v.  JSuUas  (288),  the 
Maater  of  the  Rolls  thought,  that  the  surrender 
ought  to  be  silpplied  for  a  grandchild,  and  that 
it  would  be  so  ruled,  if  the  question  were  again  to 
come  before  the  House  of  Lords ;  and  both  Lord 
Harcourt  (269),  and  Lord  Cowper(290)  disap- 
proved of  the  decision  in  the  Lords. 

(285)  Cook    V.    Amham,         (287)  1  Salk.  187.     1  Eq.  ' 
3  P.  W.  285-6.  And  see  Goiing ,    Ca.  Ahr.  123.     10  Mod.  471. 
V.  Nas%,  3  Atk.  191-2.  2  Vera.  625. 

(286)  Bradley  v.  Bradley  et         (288)  1  P.W.  61. 

al  2  Vem.  165,  in  which  Lord  (289)    Freestone    &    Rani, 

Commissioner  Hutchins  said,  1  P.W.  61.  (n.  f.) 

"  there  ought  not  to  be  one  (290)  Farsaker  v.  RohinMon, 

sort  of  equity  for  an  eldest,  and  Gilb.  £q.  Rep.  139.  S.  C.  Pre- 

another  for  a  younger  son."  Ch.  475.   J  Eq.  Ca.  Abr.  123. 

And    see    Cooper    v.    Cooper j  pi.  9. 
2  Vem.  265.    Byas  v.  By<is, 
2  Ves.  164. 
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In  Hills  &  Dawntan(291)y  Lord  Rosslyn  also 
expressed  his  dissatisfaction  with  the  determina- 
tion of  the  House  of  Lords,  which  reversed  Lord 
Somers's  decree,  that  a  surrender  might  be  sup- 
plied for  a  grandchild,  and  doubted  the  autho- 
rity of  the  note  in  Salkeld,  and,  (ag  he  said,) 
the  only  other  authority,  a  decree  of  the  lords 
commissioners. 

But,  the  question  between  a  grandchild  and 
the  heir  at  law  was  again  agitated  (not  long  after 
the  decision  of  Hills  &  Downtwi)  in  the  case  oi 
Perry  v.  Whitehead  {i9i).  The  bill  was  filed  by 
five  grand- daughters,  devisees,  stating  that  the 
copyhold  premises  having  been  surrendered  by 
the  testatrix  upon  mortgage,  no  surrender  was 
necessary  to  the  use  of  her  will,  (but  it  is  to  be  ob- 
served, that  the  mortgagee  was  not  admitted,  and 
consequently  a  surrender  was  requisite,)  and  that 
if  it  were  necessary,  the  want  of  it  ought  to  be 
supplied  in  equity.  The  counsel  for  the  plaintiff 
relied  on  the  above  cases  of  Hills  &  Downtoriy 
Chapman  &  Gibson^  Watts  &  Bulla^y  and  Fursaker 


(291)  5  Ved.  563.  and  see 
Anon.  2  Freem.  197.  Chapman 
&  Gibson,  3  Bro.  Ch.  Rep.  231. 
3  Ves.  12.  Vide  also  Allen  v. 
Poulion,  1  Ves.  121.  where  it 
was  objected^  that  the  defect  of 
a  surrender  should  not  be  sup- 
plied for«  grandchild ;  but  the 
Master  of  the  Rolb  held,  that 
the  copyhold  was  well  devised 


to  a  grandson,  on  the  ground, 
that  a  person  claiming  under 
the  wiU,  must  admit  the  whole. 
(292)  6  Ves.  544.  and  see 
Eltm  V.  Elton,  3  Atk.  508.  S.C. 
1  Wils.  161 .  Goodwyn  v.  Gooct' 
wyn,  1  Ves.  228.  Tudor  v.  An- 
son,  2  Ves.  582.  2  Fonbl.  on 
£q.  123.  12  Ves.  210.  Ante, 
p.  263-4. 
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&  Robinsofiy  and  Anon.  2  Freeman,  197 :  but  my 
Lord  Chancellor  Eldon,  (stopping  the  counsel  for 
the  defendant,  and  in  opposition  to  the  argument 
urged,  that  there  was  a  moral  obligation  from  a 
grandfather  towards  his  grandchild,)  observed, 
that  where  a  legacy  is  given  to  a  grandchild,  in 
order  to  carry  interest,  there  must  be  something 
more  than  merely  giving  the  legacy,  something 
shewing  that  the  testator  put  himself  in  loco  pa- 
rentis (293);  and  heldi  that  the  rule  laid  down 
by  the  House  of  Lords,  could  not  be  reversed  in 
a  court  of  equity,  but  must  remain  till  altered  by 
the  house :  he  therefore  dismissed  the  bill,  but 
said  it  was  impossible  to  give  costs  where  the 
plaintiffs  had  so  much  encouragement  from  dicta. 
It  has  been  long  established,  that  the  surrender 
to  will  shall  not  be  supplied  in  favour  of  natural 
children  (294),  or  of  a  brother  or  sister,  or  any 
collaterals  (295),  or  of  strangers  or  volunteers, 


(293)  In  this  case  the  Lord 
Chancellor  further  observed^ 
''  The  case  of  a  grandchild^ 
where  the  father  is  alive^  and 
abundantly  providing  for  it^  is 
very  dififerent  from  the  case 
where  the  fiither  is  dead.  As 
to  the  statute  of  Elizabeth,  if 
the  fiither  is  living,  the  grand- 
father is  under  no  legal  obliga- 
tion.** And  see  Ebrand  v. 
DlMcer,  2  Ch.  Ca.  26. 

(294)  Tudor y.Afuon,2Ve&. 
582.    Crickett  v.  Dolby,  3  Ves. 


12.;  'and  see  Fursaker  v.  Ro- 
binson, ante  p.  282.  12  Ves. 
209.  in  Holmes  &  Coghill. 
Feame*sP.W.328. 

(295)  Goodwyn  v.  Goodwyn,  ' 
1  Ves. 228.  Strodey.  Falkland  et 
al.S  Ch.Rep.  169.  S.C.  2  Vem. 
625.  Marston  v.  Gowan,  3  Bro. 
Ch.  Rep.  169.  And  see  TrocU  v. 
Dwons,  2  Atk.  304.  S.  C.  {Ro- 
gers V.  Downs)  9  Mod.  292. 
[5th  Ed.]  Judd  v.  Pratt, 
13  Ves.  168,  15  Ves.  390. 
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as  a  legatee  or  devisee    not  being  a  wife  or 
child  (296). 

But  length  of  possession,  we  have  seen,  will 
create  a  presumption  of  a  surrender  to  will  having 
been  made,  where  the  court  rolls  are  lost  (297). 


Of  Presentment  of  the  Surrender. 


When  a  surrender  is  taken  out  of  court,  it 
should  be  brought  at  the  next  court  held  for  the 
manor,  for  the  purpose  of  being  presented  by  the 
homage,  and  entered  by  the  steward  upon  the 
court  rolls ;  and,  by  the  custom  of  some  manors, 
such  surrender  is  void,  unless  it  be  presented  at 
the  first  court  after  it  is  made  (298),  or  after  the 


(296)  Strode  v.  Falkland, 
ante^  p.i284.  Floyd  v.  Aldridge  & 
mm,  cited  5  East^  137.  And  see 
1  Madd.Rep,  V.C.  Court,  631, 
632-3,  in  Wainewright  v.  Elwell. 
Ante,  p.  263. 

(297)  Ljiford  v.  Coward, 
Knightv,  ^danuon,  ante,  p.  266  $ 
and  see  Cookes  v.  HeUier,  1  Ves. 
234. 

(298)  Co.  Litt.  62.  a.  See 
Burgoyne  v.  SpurUng,  Cro.  Car. 
273,283-4.  S. C.  Sir  W.  Jo.  306, 
in  which  case  A.  had  surren- 
dered into  the  hands  of  cus- 
tomary tenants  to  the  use  of 


B.  in  fee  on  conditioa  to  be 
void  if  A.  paid  B.  a  certain  sum 
on  the  1st  of  July  following, 
and  afterwards,  before  payment 
of  the  money,  A.fiurrendered  by 
the  hands  of  customary  tenants 
to  C.  in  fee,  and  then  paid  the 
money  according  to  the  condi- 
tion, and  surrendered  in  like 
manner  to  D.  in  fee,  and  the 
surrender  to  D.  was  presented 
at  the  next  Court,  and  subse- 
quently, at  the  same  Court,  the 
surrender  to  C.  was  presented, 
but  the  additional  surrender  to 
B.  was  not  presented  3  And  it 
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death  of  the  copyholder,  when  it  is  a  surren- 
der to  will ;  and  the  custom  in  other  manors  is, 
that  the  surrender  should  be  presented  at  some 
court  within  a  year  after  the  surrender  is  made, 
or  at  the  next  court  holden  after  the  year  (299), 
though  in  other  manors,  it  may  be  presented  at  a 
second  or  any  subsequent  court  (300):  and  it 
would  seem,  that,  even  without  a  special  custom, 
a  surrender  to  will  may  be  presented  at  the  next 
court  after  the  death  of  the  surrenderor  (301), 
even  in  the  case  of  a  surrender  by  a  joint  tenant 
in  fee  (302). 

The  surrender,  and,  indeed,  every  other  docu- 
ment connected  with  the  copyholder's  title,  on 
being  presented  in  court,  should  be  indorsed  with 
these  words,  "  presented  and  inroUed  at  a  court 
"  held  for  the  manor  of the day 


was  adjudged  that  C.  should 
have  the  land.  Vide  also  Anon. 
Godb.  268.  pi.  37«.  Frosel  or 
ProsweU  v.  JVeUh,  Cro.  Jac. 
403.  S.  C.  3  Bukt.  214.  S.  C. 
Bridgm.  49.  S.  C.  1  RoU  Rep. 
415.  S.  C.  Godb.  268. 

(299)  Taylor  r,  Wheeler, 
2  Vem.  565.  Perryman^s  case, 
5Co.84.S.C.  (Parman  &,  Bou)' 
yer),  Cro.  Eliz.  668.  S.C.  {Pere- 
man  &  Bower),  2  And.  125; 
Siipp.  Co.  Cop.  s.  19.  Tr.  209. 
Carter,  73.  Com.  Dig.  Cop.  (F.9 
&  10).  And  this  custom  ex- 
tends in  some  manors  to  con- 


veyances of  freehold  lands.  Per- 
ryman's  case,  sup.  Co.  Litt. 
59.  b. 

(300)  Co.  Cop.  8.40.  Tr.  88. 
Gilb.  Ten.  280.  2  Bl.  Com. 
369.  Fawcety,Lowther,^'Ve8. 
302.  Moore  v.  Moore,  ib.  602. 
Mitchel  V.  Neale,  ib.  680 ;  and 
see  Bunting*8  case,  4  Co.  29.  b. 
6  Vin.  Cop.  (U.  a.)  (W.a.) 
(X.a.) 

(301)  Carpender&i  Ilton,  Stint 
&  Blount,  died.  Com.  Dig.  Cop. 
(F.  10.)  Co.  Litt.  62.  a. 

(302)  Ante,  p.  272-3. 
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And  this  indorsement  should  be 


undersigned  by  at  least  two  of  the  homage. 

If  the  surrender  be  taken  out  of  court  by  the 
lord  or  stewavd^  it  is  brought  into  court  with  the 
rolls  of  the  manor,  as  a  matter  of  course,  but 
when  it  is  taken  by  a  tenant  or  tenants,  or  the 
bdiliff  of  the  manor,  under  a  special  custom,  it 
should  be  brought  into  court  by  the  persons  or 
person  who  took  it  (303),  yet  we  have  seen,  that 
the  death  of  the  persons  taking  the  surrender, 
or  of  the  surrenderor  or  surrenderee,  or  both  of 
them,  will  not  vitiate  it  (304);  and  as  the  sur- 
render is  produced,  I  conceive,  for  the  purpose 
only  of  being  presented  by  the  homage  of  the 
particular  court,  it  does  not  seem  to  be  essential, 
that  the  persons  taking  it  should  attend,  though 
living  (305),  if  the  court  be  satisfied  that  the  sur- 
render was  made  (306),  and  the  lord  or  steward 
will  dispense  with  such  attendance,  and  admit 
the  surrenderee. 

The  presentment  should,  in  all  material  points, 
correspond  with  the  surrender,  as  any  variance 
would  certainly  be  fatal,  if  the  surrender  were  not 


(303)  Co.  Cop.  8.  40.  Tr. 
88-9 1  where  it  is  said^  '  if  the 
steward^  the  baili£P^  or  the  te- 
nants^ into  whose  hands  the 
surrender  is  made^  refuse  to 
present^  upon  a  petition  or  a 
bill  exhibited  in  the  lord*s 
court,  the  party  grieved  shall 
find  remedy.    But  if  the  lord 


will  not  do  him  right,  he  may 
both  sue  the  lord  and  them  that 
took  the  surrender,  in  the  Chan- 
cery, and  3hall  there  find  relief.* 

(304)  Ante,  p.  154. 

(305)  Except  by  special  cus- 
tom, 3  Bulst.  218. 

(306)  Co.  Cop.  8. 40.  Tr.  89. 
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taken  by  the  lord  or  steward,  and  the  lord  had  no 
knowledge  of  the  true  surrender  previous  to  the 
admittance ;  and  would  create  a  question  upon  the 
title,  although  the  precise  terms  of  a  surrender, 
taken  by  the  tenants  or  bailiff  of  the  manor,  were 
known  to  the  lord  at  the  time  of  admission,  nay 
even  if  the  surrender  were  taken  by  the  lord  him- 
self or  his  steward. 

But  I  am  about  to  shew,  that  doubts  are  enter- 
tained of  the  necessity  of  a  presentment  of  the 
surrender  of  copyhold  lands,  when  such  sur- 
render is  taken  by  the  lord  or  steward,  and,  con- 
sequently, whether  the  admittance,  in  such  cases, 
will  not  be  good,  although  the  presentment  does 
not  correspond  with  the  terms  of  the  surrender. 

My  Lord  Coke  says  (307),  "  If  a  copyholder 
"  will  surrender  in  court  to  the  use  of  a  stranger, 
*^  besides  the  surrender,  the  admittance  is  requi- 
**  site :  and,  if  the  surrender  be  made  out  of  court 
'*  into  the  hands  of  the  lord  himself ^  which  the  ge- 
*^  neral  custom  will  warrant,  or  into  the  hands  of 
*^  the  bailiff,  or  two  tenants  of  the  manor,  which 
*^  by  special  custom  only  is  warrantable :  besides 
**  a  surrender,  two  other  ceremonies  are  requisite ; 
"  the  one,  a  true  presentment  of  the  surrender  in 
**  court  by  the  same  persons  into  whose  hands  the 
**  surrender  was  made ;  the  other  is  an  admittance 
"  of  the  lord  according  to  the  effect  and  tenor 
"  both  of  the  surrender  and  presentment." 
We  have  here,  therefore,  I  submit,  an  autho- 

(307)  Co.  Cop.  s.  38.  Tr.  85-6. 
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rity,  not  only  that  a  surrender,  even  when  taken 
by  the  lord  himself,  must  be  presented  in  court, 
but  that  it  must  be  truly  presented. 

Lord  Coke  adds (308),  "If  the  surrender  be 
"  conditional,  and  the  presentment  be  absolute, 
*f  both  the  surrender,  presentment,  and  admit- 
"tance  thereupon,  are  wholly  void.:  but,  if  the 
"conditional  surrender  be  presented,  and  the 
"  steward,  in  entering  of  it,  omitteth  the  condi- 
"  tion ;  yet,  upon  sufficient  proof  made  in  court, 
"the  surrender  shall  not  be  avoided,  but  the  roll 
"  amended:  and.  this  shall  be  no  conclusion  to 
"the  party,  to  plead  or  give  in  evidence,  the 
"  truth  of  the  matter." 

And  again  he  says  (309),  "  \i  t\ie  &temard^  the 
"  bailiff,  or  the  tenants,  into  whose  hands  the  sur- 
"  render  is  made,  refuse  to  present^  upon  a  petition 
"  or  a  bill  exhibited  in  the  lord's  court,  the  party 
"  grieved  shall  find  remedy.  But,  if  the  lord  will 
"  not  do  him  right,  he  may  both  sue  the  lord  and 
"  them  that  took  the  surrender  in  the  Chancery^ 
"  and  shall  there  find  relief."  So  that  we  have 
here  a  further  authority,  I  conceive,  that  the  sur- 
render should  be  presented,  though  taken  by  the 
lord  or  steward. 

The  late  Chief  Baron  Gilbert  considered  the 
presentment  of  a  surrender  as  of  no  other  impor- 
tance, than  to  inform  the  lord  of  the  manor  of  the 
contents  of  it.    He  says  (310),  "  It  seems  that  the 

(308)  Co.  Cop.  8. 40  Tn  88-9.     ante  p.  287.    (n.303.) 
(809)  Co.  Cop.  s.  40.  Tr.  89.  (SIO)  Ten.  p.  278-9. 
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presentment  of  a  surrender  in  court,  is  only  by 
way  of  instruction,  to  let  the  lord  know  of  the 

surrender,  and,  accordingly,  he  may  admit ;  for 
it  is  apparent,  that  a  presentment  is  not  of  ne- 
cessity, because  the  lord  may  admit  out  of 
court ;  and  any  act  of  the  lord's  consenting  to 
the  surrender  will  amount  to  an  admittance, 
which  plainly  shews,  that  a  presentment  is  only 
to  shew  there  was  such  a  surrender ;  for,  if  it 
were  of  necessity,  then  there  could  be  no  ad- 
mittance out  of  court,  nor  no  act  implying  the 
lord's  consent,  would  be  tantarnount  to  an  ad- 
admittance  ;  and  then,  if  we  go  to  the  reason 
of  the  thing,  since  the  estate  is  only  to  be  sur- 
rendered to  the  lord,  and  by  him  transferred 
to  the  surrenderee,  if  he  accept  the  surrender, 
and  grant  an  admittance,  which  is  all  that  can 
be  done,  what  need  is  there  of  a  presentment, 
and  of  what  use  can  it  be  for  the  homage  to 
present  a  surrender,  in  order  for  the  lord's  ad- 
mittance, when  the  lord  may  take  notice  that 
there  was  such  a  surrender,  accept  it,  and  ad- 
mit accordingly  ?  the  estate,  as  it  was  derived 
from  the  lord,  so  it  must  be  surrendered  to  him, 
and  the  presentment  makes  no  part  either  of  the 
surrender  or  admittance.  In  itself,  it  is  nothing 
but  a  notification,  that  there  was  such  a  surren- 
der^ which,  if  the  lord  takes  notice  of,  without  a 
presentment,  it  frustrates  the  end  of  a  present- 
ment, and  the  presentment  is  in  no  ways  of  use. 
Therefore  it  seems,  that,  if  a  surrender  be  made, 


Ch.  IV.]  of  the  Surrender,  291 

"  and  then  a  wrong  presentment  be  made  of  this 
'^  surrender,  and  then  admittance  is  made  accord- 
^'  ing  to  the  surrender,  that  this  is  good ;  for  only 
"  the  presentment  can  be  void,  and  then  there  is 
^^  an  admittance  upon  a  surrender,  without  any 
*'  presentment,  which,  for  the  reasons  above,  seems 
**  to  be  very  good.  It  is  said  in  Lex  Cust.  137. 
*'  that  a  surrender  must  be  presented  by  the  same 
^'  persons  that  took  it.  So  says  Coke;  but,  that 
*^  this  is  not  literally  true,  will  appear  from  what 
*^  he  says  in  another  place,  that,  if  he  that  took  the 
"  surrender,  die,  yet  if  presentment  be  made  of 
'^  it,  it  is  sufficient ;  and  it  is  said  in  Lex  Cust.  to 
**  have  been  held  by  Wadham  Windham^  that  if  a 
"surrender  be  made  to  one  tenant,  and  pre- 
"  sented  to  have  been  made  to  another,  yet,  that 
is  nothing  to  vitiate  the  surrender ;  if  the  sur- 
render  be  presented  by  any  body,  and  admit- 
"  tance  thereupon  made,  it  seems  to  be  well 
"  enough ;  for  it  is  known,  that  there  was  a  sur- 
'^  render ;  and,  if  the  presentment  should  be  void, 
"  yet  the  admittance  is  good  enough  without  it.*' 
And,  in  another  place  (311),  the  learned  Chief 
Baron  thus  expresses  himself : — 

**  My  Lord  Coke  says,  that  presentments  of  sur- 
**  renders  ought,  in  all  material  points,  to  ensue 
"  and  agree  with  the  surrenders  themselves,  (Co. 
Cop.  s.  40.)  else  the  surrender,  presentment, 
and  admittance  thereupon,  will  be  void ;  which 
"  seems  reasonable;  for,  if  the  presentment,  in 

(311)  Ten.  p.  336. 
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matter,  differs  from  the  surrender,  the  lord  hath 
no  sufficient  notice  of  the  surrender ;  and  then 
the  admittance  upon  it  must,  in  reason,  be  bad, 
and,  not  help  out  the  presentment ;  for,  if  the 
lord  knew  the  true  surrender,  perhaps  he  would 
never  consent  to  such  a  surrender ;  and  the  true 
surrender  ought  to  be  known,  that  the  lord 
might  know  his  tenant,  and  from  whom  to  take 
his  services.  The  admittance  cannot  help  out, 
for  that  was  grounded  upon  the  presentment ; 
but,  if  the  lord  had  notice  of  the  true  surrender, 
though  the  presentment  did  differ,  yet  it  seems 
reasonable  the  admittance  should  enure  accord- 
ing to  the  surrender,  because  he  had  notice  of 
the  true  surrender;  and,  when  a  man  is  ad- 
mitted, he  is  in  by  the  surrender.  Sed  'qutBre^ 
where  it  is  said,  that  if  the  presentment  differ  in 
points  material,  from  the  surrender,  that  there 
the  admittance,  presentment,  and  surrender,  are 
all  void :  it  seems  this  must  be  understood,  if 
the  time  for  presenting  the  surrender  be  past,  for 
if  there  should  be  a  presentment  and  admittance 
made  contrary  lo  the  surrender,  sure  this  will 
not  make  the  surrender  void,  before  the  utmost 
time  allowed  by  law  for  the  surrender's  being 
presented ;  for  it  is  no  reason  to  say,  that,  be- 
cause the  presentment  is  void,  that  therefore  the 
surrender  is  void ;  for  the  surrender  depend,  not 
on  the  presentment,  though  it  may  be  void  be- 
cause not  presented,  but  not  because  ill  pre-, 
sented.     So  that  if,  after  such  ill  presentment 
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''and  admittance,  there  should  be  a  good  pre* 
''  sentment  and  admittance,  it  seems  the  surren- 
**  der  and  all  the  other  acts  will  stand  good." 

Mr.  J.  Blackstone  adopts  the  opinion  of  Lord 
Coke,  and  says  (312),  the  surrender  is  to  be 
brought  into  court  by  the  same  persons  that  took 
it,  and  then  to  be  presented  by  the  homage ;  and, 
in  all  points  material,  must  correspond  with  the 
true  tenor  of  the  surrender  itself.  The  learned 
Judge  adds,  **  And,  therefore,  if  the  surrender  be 
**  conditional,  and  the  presentment  be  absolute, 
"  both  the  surrender,  presentment,  and  admit- 
"  tance  thereupon,  are  wholly  void  (Co.  Cop.  40.): 
"  the  surrender^  as  being  never  truly  presented;  the 
*•  presentment^  as  being  false ;  and  the  admittance^ 
"  flw  being  founded  on  such  untrue  presentment,^^ 

Mr.  Watkins,  on  the  question  of  the  necessity 
of  a  presentment  of  the  surrender  in  all  cases, 
observes  (313): 

"  When  a  surrender  is  made  out  of  court  into 
"  the  hands  of  any  who  cannot  thereupon  make 
"  an  admittance,  or,  if  no  admittance  be  imme- 
"  diately  made  by  a  person  enabled  to  admit,  such 
"  surrender  should  be  regularly  presented. 

"  From  the  general  terms  in  which  the  neces- 
**  sity  of  a  presentment  of  a  surrender  made  out 
**  of  court,  is  asserted,  in  many  of  our  books,  it 
"  seems  to  have  been  too  often  inferred,  that  such 
"  presentment  is  equally  requisite,  into  whose 
"  hands  soever  the  surrender  is  made. 

(31«)  3  Bl.  Com.  369.  (313)  1  Vol.  on  Cop.  p.  7^. 
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**  It  is  said  in  Calthorpe,  that,  if  the  lord, 
'*  having  copyhold  lands  surrendered  into  his 
*^  hands,  will,  in  the  presence  of  his  tenants  out 
^'  of  court,  grant  the  same  to  another ;  and  the 
*'  steward  enter  the  same  into  the  court  book, 
<<  and  make  thereof  a  copy  to  the  grantee ;  and 
"  the  lord  die  before  the  next  court ;  it  will  be 
*«  no  good  copy  to  hold  the  land. 

"  But,''  continues  Mr.  Watkins,  "  it  must  be 
'*  evident,  from  the  reason  of  the  thing,  as  well 
"  from  the  weightier  testimony  of  other  writers, 
^*  that  the  presentment  is  only  for  the  information 
*^  of  the  lord,  to  apprise  him  that  such  surrender 
**  has  been  made. 

''  To  what  purpose  can  it  be  to  make  known  to 
^*  the  lord,  that  such  surrender  was  made,  when 
"  the  lord  knows  it  already.  Why  declare  to  him 
'*  that  it  was  taken,  when  he  must  be  conscious 
<<  that  he  had  taken  it  himself?  Besides,  who  is 

to  present  a  surrender  taken  by  the  lord  ?  The 

lord  may  take  a  surrender  without  the  presence 
'*  of  a  tenant.  Is  the  lord  to  present  it  himself? 
**  But  to  whom  is  he  to  present  it?  Whom  is  he 
"  to  inform  of  the  event?  He  cannot  present  it 
^'  to  himself;  and  he  is  not  obliged  to  say  any 
**  thing  about  the  matter  to  his  tenants.  When 
'*  the  lord,  therefore,  takes  a  surrender  out  of 
'^  court,  he  may  admit  without  any  presentment. 

**  The  same  reasoning  holds  equally  good  as  to 
**  the  steward,  in  cases  where  the  surrender  is  only 
**  the  mean  of  conveyance.    He  may  accept  such 
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**  gurrender  and  immediately  admit  the  ceslujf  que 

use.    It  is  clear,  that  many  of  the  books,  when 

speaking  of  the  necessity  of  a  presentment,  in 

case  of  a  surrender  beiii^  m^e  to  the  lard  out 

"  of  court,  mean  only  a  surrender  made  out  of 

^    *'  court  to  the  lord  by  the  hands  of  tenants,  qt  of 

"  those  of  the  bailiff  or  reeve/' 

It  must  be  apparent  to  the  reader,  that  the 
above  authorities  open  a  large  field  for  doubt,  as 
to  tiie  importance  to  be  attached  to  the  present- 
ment  of  a  surrender  as  an  integral  part  of  the 
copyhold  assurance,  particularly  when  it  is  taken 
by  the  lord  or  steward,  but  as  the  lord  may  be 
compelled  to  admit  the  surrenderee,  and  as  the 
presentment  and  inrolment  of  the  surrender  serve 
as  evidence  of  the  copyholder's  title,  it  may  be 
urged,  that  the  presentment  of  a  surrender  is  not 
so  much  for  the  information  of  the  lord,  as  a  part 
of  the  requisite  adjudication  of  facts  by  the  ho- 
mage, leading  to  the  inrolment  of  the  surrender 
upon  the  court  rolls  of  the  manor,  by  a  copy 
whereof  the  tenant  holds  his  estate. 

It  is  well  known  to  every  practice  man,  that 
not  only  the  surrenders  made  out  of  court,  but 
also  the  surrenders,  and  every  other  act  done  in 
court,  are  included  in  the  presentment  or  verdict 
of  the  homage,  and  would  (with  the  exception  of 
any  licenses  or  grants  by  the  lord  in  respect  of 
his  fireehold  interest,)  seem  to  receive  their  efiect 
by  being  put  upon  the  rolls,  under  the  sanction 
of  such  presentment  or  verdict;   and  it  is,  at 
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least,  contrary  to  all  practice,  for  the  lord  or  stew- 
ard to  inrol  any  act,  which  is  done  by  them,  mi- 
nisterially only,  out  of  court,  before  such  act  has 
been  presented  in  court  by  the  homage ;  and,  if 
the  practice  is  founded  in  necessity,  then  the  co- 
pyholder's title  is  incompleat,  in  all  cases^  until 
the  surrender  has  been  presented  and  inroUed  at 
a  court  held  for  the  manor. 

And  a  copyholder,  it  must  be  recollected,  holds 
not  only  at  the  will  of  the  lord,  secundum  consue- 
tudinem  maneriiy  but  also  by  copy  of  court  roll; 
must  not  his  title,  therefore,  be  incompleat,  until 
he  can  be  put  into  possession  of  a  copy  of  the 
surrender,  and  of  the  admittance  thereupon,  from 
the  rolls  of  the  manor,  as  recorded  at  some  court 
held  for  the  manor,  under  the  verdict  or  present- 
ment of  the  homage  ? 

The  necessity  of  a  presentment  of  the  sur- 
render, and,  indeed,  of  an  admittance  out  of  court 
by  the  lord  or  steward,  (if  that  is  allowable,  but 
of  which  I  have  before  ventured  to  express  con- 
siderable doubts,  particularly  with  respect  to 
the  steward)  (314),  is  somewhat  sanctioned  by 
Mr.Watkins  himself,  who  says  (315):  "  But,  if 
"  the  surrender  be  taken  out  of  court  by  the  lord 
"  or  the  steward,  personally,  and  no  immediate 
"  admission  be  made,  the  memorandum  of  the 
"  taking  of  such  surrender,  signed  by  the  te- 
"  nant  who  surrenders,  and  the  lord  or  the  stew- 
*'  ard  taking  it,  should  be  certified  and  produced, 

(314)  Ante,  p.  p.  122-D.  (315)  1  Vol.  on  Cop.  p.  81. 
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*'  on  admittance  being  requested  at  a  future  time, 
**  from  the  lord  if  the  steward  had  taken  it,  or 
"  from  the  steward,  if  taken  by  the  lord.** 

And  he  adds,  *'  If  admittance  be  immediatdy 
**  made  by  the  lord  or  steward  taking  such  silr- 
''  render,  yet  such  admittance  should  be  r^u- 
"  larly  notified  at  the  next  court  day,  Jbr  the  in- 
**  formation  of  the  tenants.     This,  too,  was  mcNre 
'^  immediately  necessary  in  ancient  days,  as,  in 
'^  case  the  tenants  should  have  known  any  objec* 
*'  tions  to  the  person  so  admitted,  of  which  the 
'*  lord  might  have  been  ignorant,  they  might  have 
^'  informed  him  of  them ;  from  which  he  might 
''  haye  been  induced  to  resume  the  estate,  as 
"  having  conferred  it  on  a  person  who  was  un- 
^'  worthy  of  the  grant.     Add  to  this,  that  it  must 
**  be  regularly  inserted  on  the  court  rolls  of  the 
**  manor ^  by  a  copy  of  which  he  is  to  hoUtr 

The  case  of  Kite  &  Qujeinton{^\Q)  has  clearly 
established  the  position  of  Mr.  J.  Blackstone,  that 
an  admittance  is  void,  when  founded  on  an  un- 
true presentment  of  a  surrender,  if  such  surren- 
der be  taken  by  the  tenants  or  bailiff  of  the  manor; 
for  there  the  surrender,  (which  was  taken  by  co- 
pyhold tenants,)  was  on  certain  conditions,  and,, 
at  the  next  court,  the  surrender  was  presented ; 
but,  in  the  presentment,  the  conditions  were 
omitted,  and  he,  to  whose  use  the  surrender  was 
made,  being  dead,  the  lord,  by  the  steward,  ad- 
mitted his  daughters  and  heirs,  who  enteced ;  the 

(316)  4  Co:  25.  a. 
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surrenderor  released  to  the  daughters  being  in 
possession,  and  afterwards  entered  upon  them; 
and  the  Court  held,  that  the  right  was  in  the 
surrenderor,  even  after  the  admittance  of  the 
daughters,  which  right  was  extinguished  by  the 
release. 

If,  indeed,  as  it  has  .been  said  (317),  the  pre- 
sentment of  die  surrender  is  only  for  the  infor- 
mation of  the  lord,  tiben,  when  the  lord  or  his 
steward  has  positive  notice  of  the  exact  terms  of 
the  surrender,  (which  must  be  the  case  when  such 
lord  or  steward  took  the  surrender  himself,)  pr, 
when  notice  of  the  precise  terms  of  such  sur- 
render previous  to  admission,  could  be  proved 
upon  the  admitting  lord  or  steward,  the  present- 
ment of  the  surrender,  in  whatever  form  or  words, 
may  perhaps  be  considered  as  a  presentment  of 
it  in  the  very  terms  of  the  instrument ;  or,  at  least, 
it  may  be  thought,  that  the  variance  in  the  pre- 
sentment, is  an  error  in  form,  capable  of  correc- 
tion, and  which  ought  not  to  operate  to  the  pre- 
judice of  the  surrenderee. 

Whatever  may  be  adjudged  hereafter  to  be  the 
effect  of  the  want  of  presentment,  or  of  an  ill  pre- 
sentment of  the  surrender,  with  reference  to  the 
question  of  title,  when  such  surrender  is  taken  by 
the  lord  or  steward,  or  when  the  terms  of  the  sur- 
render are  known  to  the  lord  or  his  steward  be- 
fore he  admits  the  surrenderee,  it  is  clear,  and 
should  not  be  forgotten,  if  the  question  be  ever 

(317)  See  Ea$t  &  Hardui^r  Cro.  Eliz.  499. 
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agitated,  that  the  presentment  and  proclamation^ 
on  death,  are  not  merely  for  the  information  of 
the  lord,  but  also  to  give  notice  to  those  who 
have  a  right  to  be  admitted,  that  the  tenancy  has 
become  vacant  (318). 

If  a  copyholder  contracts  to  surrender  his  co- 
pyhold land,  and  afterwards  surrenders  by  the 
hands  of  two  tenants,  pursuant  to  a  custom  oi 
that  nature,  it  will  be  a  good  performance  of  the 
contract  (319) :  But  it  was  decided,  in  the  case  of 
Shaam  &  Shaam  (320),  that  a  surrender  into  the 
hands  of  a  tenant  of  the  manor,  pursuant  to  a 
custom,  did  not  satisfy  a  contract  to  surrender, 
so  as  to  ground  an  action  for  recovery  of  the 
consideration  money,  the  Court  holding,  that  the 
surrender  was  not  effectual  until  presented  at 
the  court. 

When  the  surrender  is  to  the  lord's  own  use, 
the  copyhold  interest  vests  in  him  without  pre- 
sentment, althoi]^h  he  is  tenant  for  life  only  (321); 
but  it  is  to  be  recollected,  that  this  operates 
as  a  relinquishment  of  the  copyhold,  and  that 


(318)  Doe  d.  Whiihrtad  ▼. 
Jetiney,  5  East^  522-32. 

(319)  Fage  &  SnMi,  Holt, 
161 ;  3  SfiOk.  100.  Hard.  293. 
Beam^  v.  Jiimer,  1  Iier.293. 
S.C.  1  Mod.  62.  B.C.  2Keb. 
666. 

(320)  Sty.  256.  and  see 
Shann  v.  BUblf,  ib.  280.  In  the 
case    of    Vaughan    &  Aikms, 


5  Burr.  2785^  Lord  Blansfield 
said  '  the  surrender  is  a  com- 
plete execution  of  the  contract 
as  between  the  vendor  and  ven- 
dee ;*  and  see  Page  &  Smiih, 
Beamf  &  Turner,  sup. 

(321)  See  St  Paul  v.  Ftt- 
couni  Dudley  and  Ward,  ISYes. 
167.  ante,  p.  43-4. 
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any  other  assurance  would  equally  answer  the 
purpose. 

Wherever  a  court  of  equity  will  supply  the  want 
of  a  surrender,  it  will,  of  course,  relieve  against 
an  ill  presentment,  or  the  want  of  a  timely  pre- 
sentment of  the  surrender  (322). 

When  the  custom  of  the  manor  is  general,  that 
all  surrenders  are  void  if  not  presented  within  a 
definite  period,  there  seems  every  reason  to  sup- 
pose, that  a  surrender  taken  by  the  lord  or  stew- 
ward,  would  be  void  at  law,  equally  with  a  sur- 
render taken  by  the  tenants  of  the  manor;  and 
that  it  would  not  be  saved  by  the  lord's  neglect 
of  convening  a  court,  as  the  surrenderor  might 
have  procured  a  court  to  be  held  (323):  But  if 
there  is  no  prescribed  time,  within  which  the  sur- 
renders  must  be  presented,  then,  I  apprehend,  a 
surrender,  whether  taken  by  the  lord  or  steward, 
or  by  the  bailiff  or  tenants,  or  otherwise,  accord- 
ing to  the  custom  of  the  manor,  may  be  presented 
at  any  period,  although  it  would  be  void  for  want 
of  presentment,  as  against  a  subsequent  pur- 
chaser, without  notice,  who  should  have  pro- 


C322)  Portman  v.  Seymour, 
9  Mod.  280.  [5th  Ed.]  Jen- 
nings V.  Moore  and  others, 
2  Vera.  609.  Bleiikarne  &  Jen- 
n€n#,  2  Bro.  Par.  Ca.  278.  Bur- 
ton V.  Lloyd  or  Floyd,  6  Vin. 
Cop.  (M.  a.)  pi.  20.  2  Bro.  Par. 
Ca.281.     3  P.  W.  285.  n.  (A.) 


Taylor  y.  Wheeler,  2  Vera.  564. 
S.  C.  2  Salk.  449.  2  Ves.  633. 
10  Mod.  492.  Martin  y.  Sea- 
more,  1  Ch.  Ca.  ITO.  Ante, 
p.  263,  874  et  seq. 

(323)  Smith  v.  Paynton, 
Cart.  73-5.  and  see  Cpo.  Jac. 
403  in  Frosel  &  WeUh. 
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c^red  the  surrender  to  him  to  be  presented  and 
inrolled. 

If  a  court  should  be  attended  by  two  copy-^ 
holders  only,  one  of  whom  had  surrendered  all 
or  part  of  his  copyholds  to  the  use^  of  a  purchaser 
or  mortgagee,  (who  was  desirous  of  being  ad- 
mitted,) such  surrender  having  been  taken  :by 
tenants  or  the  ba;iliff  of  the  manor,  pursuant  to 
an :  established  custom,  and  therefore,  (without 
doubt,)  requiring ,  to  be  {H-esented ;  a  question 
would  arise,  whether  the  presentment  of  the  sur- 
render by  such  two  homagers  would  be  good: 
there  is  not,  I  believe,  any  authority  on  this 
point,  but  upon  the  occurrence  of  a  similar  case 
within  my  knowledge,  the  better  opinion  of  the 
profession  seemed  to  be,  that  a  copyholder  is  not 
precluded  from  acting  as  a  homager. in  giving 
effect  to  a  transfer  of  his  own  estate. 


Of  Devise. 

A  WILL  of  copyholds  is  only  in  the  nature  of 
an  appointment  or  declaration  of  the  uses, ,  pur- 
suant to  the  power  created  by  the  surrender  (324), 

(324)  Ante^  p.  198.    In  the  in  England^  and  a  will  of  land 

case. of  Brodiey.  Barry,  2  Ves<.  in  Scotland  -,  observing^  that  a . 

&  Beam.  133^  the  late  Mastar  will  of  copyholds  operated  as  a 

of  the  Rolls,  drew  an  analogy  declaration  of  the  uses  of  the. 

between  a  devise  of  copyholds  surrender^  and  that  if  in  Scot-  . 
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and  need  not  be  attested  as  required  by  the  5th 
section  of  the  statute  of  frauds  (325),  which  is 
confined  to  such  estates  as  pass  by  the  statute  of 
wills  (326) ;  but  if  a  copyholder,  by  his  surrender 
to  will,  imposes  upon  iiimself  any  certain  mode 
of  attestation,  the  copyholds  will  not  pass.  Unless 
the  formalities  required  are  complied  with  in  the 
execution  of  the  will  (327) :  yet,  under  particular 
circumstances,  a  court  of  equity  will  aid  a  de- 
fective execution  of  the  power,  as  in  freehold 
Cases  (328). 

2  Aik.  497.  Attorney  General 
V.  Andrews,  1  Ves.  895.  Wc^^ 
staff  V.  Wagttaff,  «  P.W.  868. 
Duke  of  Marlborough  v.  Lord 
Godolphin,  2  Ves.  77«  Roe  d. 
GUman  v.  Heyhoe,  12  Sir  W.  BL 
1114.  Carey  v.  Askew,  Belfs 
Bro.  Ch.  Rep.  2  Vol.  p.  66« 
S.C.  1  Cox.  Ch.  Ca.241.  Ha- 
bergham  v.  Vincent,  2  Ves.  Jun. 
229.  S.  C.  4  Bro.  Ch.  Rep.  353. 
Karg.  &  But.  Co.  Litt  111.  b. 
N.  (1.)  and  (3.)  2  WOs.  16. 
Doe  d.  Cook  v.  Danvers,  7  East. 
322.  2  Esp.  N.P.  467.  Apple- 
yard  v.  Wood,  Sel.  Ca.  Temp. 
King.  42. 

(327)  Godwin  v.Kilsha,Ainh. 
684.    And  see  2  Ves.  Jun.  216. 

(328)  TblletY.  Toilet,^ F.W. 
489.  Cotter  v.  Layer,  ib.  623. 
Mountague  &  Bath,  Sel.  Ca. 

Ch.55,2Ch.Rep.417.  Hervey 
V.  Hervey,  1  Atk.  563. 


land  there  be  a  conveyance 
previously  executed  according 
to  the  proper  feudal  forms,  the 
party  might  by  will  declare  the 
use  and  trust,  to  which  it 
should  enure. 

(325)  99  Car.  2.  c.  3.  It  is 
to  be  lamented  that  the  protec- 
tion of  the  provisions  of  the 
statute  of  frauds,  had  not  been 
^tended  to  copyholds,  by  the 
act  of  55  Geo.  3.  c.  192,  under 
which  a  copyholder  may  now 
devise  his  estate  by  an  unat- 
tested will,  without  the  fom^  of 
a  previous  surrender  to  the  uses 
thereof,  ante,  p.  268.. 

(326)  34  &  35  H.  8.  c.  5. 
3  Lev.  79.'    2  Keb.  128.     Se- 

nudne  v. ,  1  Bulst.  200. 

Attorney  General  v.  Barnes  et 
ux.  2  Vem.  598.  TuffneU  v. 
Page,  2  Atk.  37.  S.€.  Bam.  9. 
Attorney    General  v.   Sawtell, 
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Where  a  copyholder  had  made  his  will,  which 
was  attested  by  three  witnesses,  and  afterwards 
caused  snch  will  to  be  altered,  by  striking  out 
several  devises,  and  a  memorandtim  to  be  written 
that  he  had  examined,  perused,  and  approved,  of 
the  will  so  altered,  but  did  not  republish  it  in 
the  presence  of  three  witnesses,  but  directed  it  to 
be  written  out  fairly^  and  became  deUrious 'before 
it  was  returned,  it  was  held  to  be  a  good  will^  and 
a  surrender  was  decreed  accordingly  (329). 

In  Roe  d.  Giiman  v.  Heyhoe  (330),  a  will  in  the 
testator's  own  handwriting,  without  seal  or  wit- 
nesses, was  adjudged  to  be  sufficient  to  pass  a 
copyhold  estate  previously  surrendered  to  the 
uses  of  his  will. 

And  in  Carey  v.  Askew  {^l),  the  Ma&ter  of 
the  Rolls  said,  it  had  been  held,  that  any  will 
received  by  the  ecclesiastical  court,  was  sufficient 
to  govern  the  surrender  of  a  copyhold;  and, 
therefore,  he  adjudged,  that  the  copyholds  passed 
by  the  will,  which  was  only  a  fair  copy  of  a  draft 
prepared  by  the  attorney,  and  altered  by  him 
pursuant  to  the  testator's  directions,  and  not  even 
seen  by  the  testator. 

An  instrument  in  any  form,  whether  deed-poll 
or  indenture,  if  the  obvious  purpose  is  not  to  take 
place  till  after  the  death  of  the  person  making  it, 
operates  as  a  will :  in  Habergham  v.  Vincent  (332), 

(329)  BurkiU  v.    Burkitt,         (331)  2  Bro.  Ch.  Rep.  59. 
%  Vera.  498.  (332)  Ante  p.  302.;  and  see 

(330)  2  Sir  W.  Bl.  1114.  Greene  v.  Prmde,  1  Mod.  117. 
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fr-e^hold  and  copyhold  estates  were  devised  to 
trustees  upon,  trust,  to  convey  to  certsdn  uses, 
re;maiiider  to  such  uses,  as  the  testator  should  by 
any  deed  or  instrument  in  writing,  executed .  by 
him  and  attested  by  two  or  more  credible  wit- 
nesses, direct  or  appoint;  and,  by  an  instrument 
on  the  following  day  under  his  hand  and  seal,  at- 
tested by  two  witnesses,  stamped,  and  concluding 
like  a. deed,  he  exei:cised  the  power  in  the  fol- 
lowing manner:  ''  Now  knawyey  that  by  this  my 
deedpolly  I  do. direct  and  appoint,  &c."  and  this 
instrument  was  proved  as  a  will.    Buller,  J.  (who 
with  Mr.  J.  Wilson  assisted  the  Chancellor  at  his 
request,)  in  considering  whether  the  last  instru- 
ment was  testamentary  or  not,  said,  that  it  did 
not  affect  the  personal  estate,  and  therefore  the 
ecclesiastical  court  acted  without  jurisdiction; 
but  he  considered  it  as  a  future  direction,  and  not 
a  deed  of  appointment  to  take  effect  instantery  in 
which  case  it  would  have  been  void:  and  the 
Chancellor  decided  that  the  second  instrument 
was  a  testamentary  paper,  and  a  good  disposition 
of  the  copyhold. 

Indeed  it  should  seem  that  a  will  by  parol, 
only,  would  be  sufficient  to  pass  copyholds. 
Mr.  Watkin  says  (333),  "  A  will  by  parol  was  good 

(333)  1  Vol.  on  Cop.  ISO.  ''  A  wiU  of  copyholds  not 

but  he  makes  a  query  ?  whether  being  within  the  statute  of  frauds, 

the  19  sec.  of  the  29  Car.  2.  may  be  revoked  by  parol^  as 

c.  3.  relative  to   nuncupative  a  will  of  freeholds  might  have 

wiUs^  does  not  extend  to  copy-  been  previous  to  that  statute, 

holds^  it  being  general.  1    Roll.  Abr.  614.   O,   pi.   1, 


Ch.  IV.] 


se. 


ti05 


4< 


«« 


*'  as  to  lands  devisable  by  custom  before  the  sta- 
'*  tute of  fipauds  [Co.  litt.  111.  a.],  and  in  the  old 
*^  writ  oitxgram  querdaj  the  custom  was  alleged 

generally,  to  deTise  by  last  will.     It  do^fs  not 

seem  probable  that  a  will  in  writing  should  be 
^'  required  of  a  bmges$  w  villein,  who  were  not 
*'  permitted  even  to  have  their  ofaildran  taught  to 
'^  read  without  a  licence  from  the  lofd  {Paroch. 
''  Antiq.  401.]  till  they  ware  aiabled  by  statute 
«'  [7  H.  4.  c.  17.  A.  D.  1406.].'' 

Copyholds  do  not  pass  by  a  general  devise  of 
all  real  estates,  unless  there  are  other  words  or 
circumstances  in  Uie  will,  shewing  an  emdenty  or 
creating  a  eanstnKCtive^  intention  on  &e  part  of  the 
devisor,  to  include  them  in  the  devise  (334). 

This,  I  submit,  is  deducible  not  only  from  the 
cases  cited,  and  others  I  am  about  to  refer  the 
reader  to,  but  also  from  the  settled  principle,  that 
a  court  will  not  raise  the  presumption  of  an  in- 
tention to  include  copyholds  under  a  general 
devise  for  payment  of  debts,  where  there  are  free- 


Fwd^i  case^  1  Sid.  73.  BurUm 
&  GoweLL  Cro.  Eliz.  306.  Har^ 
litaiCs  case,  \Brook  v.  Ward£\, 
By.  SIO.  b.  Coke  &  BvXUxk, 
CvD.  Jae.  49.*'  Aig.  3  Barn. 
It  Aid.  4€S  in  Voimier  &  J^- 
/ery.  And  see  Beh's  Ed.  Bro. 
Ch.Rcp.2Vol.  58.  n.  (2).  By 
custom  a  will  of  copyholds,  by 
parol,  is  good,  even  without 
any  surrender,  and  without  the 

VOL.  I. 


aid  of  the  atat.  56  Geo.  3.  c  198. 
Tknewuih  ▼.  Botnet,  8  £q.  Ca. 
Abr.  43.  Pre.  Ch.  3. 

(334)  GoodioynT.  Goodwyn, 
1  Ves.  286.  Harwood  &  CMld's 
case,  Ca.  Temp.  TwSb.  179. 
MUboum  V.  MUbcum,  2  Bro. 
Ch.  Rep.  64.  S.  C.  1  Cox.  Ch. 
Ca.  247.  >  and  see  fVatkins  v. 
Lea,  6  Ves.  640. 
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holds,  unless  the  copyholds  have  been  surren- 
dered to  will,  or  the  freeholds  are  insufficient. 

In  Chapman  v.  Hart  (SSfi),  Lord  Hardwicke, 
Chancellor,  said,  *'  Suppose  a  case  (which  though 
'*  1  do  not  know  to  be  determined,  1  should  not 
doubt  to  determine  so,)  of  a  person  seized  of 
freehold  and  copyhold  in  D.  who  surrenders  to 
the  use  of  his  will^  and  devises  all  his  lands  and 
**  tenements  in  D.  to  a  child :  there  being  a  surren- 
**  der,  both  freehold  and  copyhold  would  pass,  if 
^*  the  will  was  duly  executed  according  to  the  sta- 
'*  tute  of  frauds :  but  if  no  surrender  to  the  use  of 
'<  the  will,  only  the  freehold  would  pass ;  to  which 
**  lands  and  tenements  generally  mentioned  shall  be 
**  applied  ;  there  being  no  surrender  to  the  use  of 
*'  the  will,  to  shew  a  different  intent.    Suppose 
"  that  Will  ^executed  in  the  presence  of  two  wit- 
'^  nesses,  or  of  one  only ;  those  general  words 
**  used ;  and  no  surrender:  though  this  were  to  a 
*•  child  or  wife,  the  court  would  not  supply  the  de- 
*\  feet  of  suirender  to  the  use  of  the  will,  or  comfj^l 
**  the  heir  at  law  to  surrender  the  copyhold  to  the 
•*  devisee,  because  the  will  not  duly  executed  j 
"  when  if  duly  executed,  the  court  would  not  have 
"  supplied  that  defect :  for  such  variation  of  the 
"  construction  would  be  very  dangerous,   and 
*^  might  make  terms,  and  perhaps  terms  attendant 
•*  on  the  inheritance,  to  pass." 

<335)  1  Ves.  273 ;  aad  see  M.  12.  Ann.  Cane.  6  Vin.  Abr. 

Byas  V.  Byas,  3  Ves.  16^.  Lin-  Cop.  (M.a.)  pi.  19.  Manwood*M 

4itopp  v^  Ebarall,  3   Bro.  Ch.  case,  Cary,  36.  .    . 
Rep.  188.  '  Bullock  r.  Bullock, 
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And  the  decree  at  the  Rolls,  xnJuM  y.Prutt(S36% 
that  general  words,  as  "  all  the  residue  of  my 
real  estate,"  will .  not  pass  unsurrendered  copy- 
holds, there  being  freeholds,  unless  an  intention 
to  include  the  copyholds  appears  by  other  cir- 
cumstances in  the  will,,  was  affirmed  on  appeal 
to  the  Chancellor  (387),  who  gave  his  sanction  to 
the  authority  of  Byas  &  JByas,  and  of  Lindapp  & 
Eboralh 

The  same  rule  prevailed  in  Sampson  v.  Samp- 
son (338),  though  it  was  contended,  that,  as  the 
will  had  no.  operation  on  the  freehold  estate,  there 
foein^  but  two  witnesses,  the  copyhold  should 
.  pass  nt  res  tnagis  valeat.  ^ 

In  Ithell  V.  JBedne  (339),  Lord  Hard wicke  sup- 
plied the  want  of  a  surrender  imder  a  general  de- 
vise in  favour  of  creditors,  there  being  no  freehold 
lands ;  yet  he  thought  it  should  be  otherwise  if 
there  had  been  freehold  property ;  this  distinction, 
in  the  case  of  creditors,  has,  however,  been  over- 
ruled by  several  subsequent  authorities.  Drake 
V.  Robinson  (340)  was  a  devise  of  all  real  estates 
to  trustees  for  the  payment  of  debts,  the  testator 
having  both  freeholds  and  copyholds,  the  latter 
unsurrendered;  and  it  was  adjudged,  tliat,  if 
there  was  not  sufficient  to  pay  the  creditors  with- 
out the  copyholds,,  those  ought  to  pass:  The 
same  principle  prevailed  in  Kidney  v.   Couss- 

(336)  13  Yes,  173.  (339)    I    Vca,  215.    S.  C 

(337)  See  15  Ves.390.  1  Dick.  132. 

(338)  2  V«8.  De  Bern.  339.  (340)  1  P.  W.  442,         -a 
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maker  (341),  and  in  Holmes  v.  Coghill  (342) ; 
«iid  in  the  case  of  JvM  &  PnUt  (343),  the  Lord 
Xyhancellor  thus  disjtinguishec)  betweea  the  pre- 
/Gfumption  raised  in  favour  of  creditors  anid  a  wife 
0^  .children,  namely,  thait,  where  the  parent  in- 
fending  to  make  a  proyisio^  for  his  child,  appro- 
piriai^s  a  freehold  est9;tj9,  the  extent  of  the  pro* 

(941)  n  V^.  136,  168-9. 
It  was  held  in  this  case  that  the 
court  will  not  only  supply  the 
want  of  a  surrender,  but  direct 


an  account  of  rents  and  pro- 
fits; and  that  ladies  are  not 
\o  be  iniputed  to  creditor^ 
under  a  devise  for  payment  of 
debts,  as  to  a  specific  devisee, 
to  prevent  or  limit  such  ac- 
count, even  against  an  in&nt 
heir. 

(342)  l2Ve9.3l6, 

(343)  15  Ves.  394.  V%de 
also  Growcock  v.  Smithy  2  Cox, 
Ch.  Ca.  397.  Harris  v.  Ingle- 
dew,  3  P.W.  96.  Haslewood 
▼.  Pope,  ib.  382.  MaUabar  v. 
MaUabar^  Ca.  Ten^p.  Talb.  78. 
Hellier  v.  Tarrant,  ib.  (3d  Ed.) 
288.  n,  &  the  cases  there 
cited  of  Welch  v.  Cook  (1745 
or  1746),  and  Backhridge  v. 
Slater,  al  the  Rolls  1766. 
Supp.  Vin.  Abr.  Cop.  M.  a. 
s.  1.  pi.  6.  Ib.  s.  3.  pi.  3.  Tu- 
dor V.  Anson,  2  Ves.  582. 
Coombes  v.  Gibson,  1  Bro.  Ch. 
Rep.  273.     Kentish  v.  Kentish, 


3  ib.  ft&r.    Pemnngton  y.  Pen- 
nington,  1  Ves.  &Beam.  406-9. 

In  the  above  case  of  Cpombes 
&  Gibson,  a  general  chaige  of 
debts  was  held  to  extend  to 
unsurrendered  copyhold  as  weQ 
as  to  fredbold  lands,  bi9t 
Ashurst  J.  said^  that  if  the  free- 
hold had  been  devised  to  one 
person,  and  the  copyhold  to 
anotiier,  the  freehold  might 
have  been  first  applied. 

If,  however,  this  real  estates 
are  charged  generally,  and  the 
testator  has  surrendered  the  co- 
pyhold parts  to  the  uses  of  his 
win,  the  amount  of  the  debts 
must  be  raised  out  of  the  free- 
hold and  copyhold  rateablf  ac- 
cording to  their  value.  Grow- 
cock  v.  Smith,  sup.  See  also 
3  P.  W.  98. 

Real  estates  are  sometimes 
made  to  bear  the  burihen  of 
mortgages  aDd  legacies  m  eso* 
neration  of  personalty,  Lawson 
V.  Hudson,  Belfs  Ed.  Bro.  Ch. 
Rep.  1  Vol.  57. 
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Yision  bring  uBdefiRed,  there  is  no  reason  fov 
mereaising  it  by  the  addition  of  a  copykoki  e^tate;> 
bnt  where  tiie  testator  shews  an  intentioni  thatt 
his'  debts  shcMild  be  paid  (344),  the  amount  of  the^ 
debts  must  govern  the  donstructioii  of  intention^ 
and  therefore,  if  the  freehold  estate  is  not  suffi- 
cient, the  court  draws  the  iilference,  that  the  tes- 
tator meant  to  provide  a  sufficimit  fand,  and  Wilt 
decree  the  copyholds^  to  be  charged  in  aid. 

A  general  devise  of  all  real  and  personal  estate 
implies  an  intention  to  include  copyholds,  where 
the  testator  has  no  other  real  property  (345) :  and 
the  intention  is  also  implied  from  a  surrender  by 
the  copyholder  to  the  uses  of  his  will,  even' when 
there  are  freeholds  (346) ;  and.  also  from  his  stat- 
ing in  his  will,  that  the  copyholds  have  been 
surrendered  to  the  uses  thereof,  Sanks  &i  Den- 

show  (347). 

This  last  case  was  distinguished  from  the  case 
of  the   Kingshead  InUj   Tumhmn  Oreen  (348), 


(344)  This  intention  10  in- 
ferred from  the  prefiitory  words^ 
'  I  direct  that  all  mj  jvst  debts 
shall  be  first  paid  and  satisfied.' 
GodolpMn  V.  Penneck,  2  Ves. 
271'.  ElUton  y,  Airey,  ib.  668. 
Tudor  V.  Anson,  2  Ves.  582. 

(346)  Bulloqk  v.  Bullock, 
6  Vih.  Cop.  (M.  a.)  pL  19. 
Smith  V.  Baker,  1  Atk.  385. 
Tudor  V.  Anson,  sup.  and  see 
Nicholls  V.  Butcher,  18  Ves. 
193.      Pennington    v.     Pen- 


nington,    1    Ves.    &    Beam. 
406; 

(346)  Tendril  ▼.  Sndth, 
2  Atk.  85.  Goodwyn  v.  Good" 
wyn,  I  Ves.  227.  Andrews  & 
Waller,  Bullock  &  Bullock, 
By  as  &  By  as,  HAwkins  &  Leigh, 
ttbi  sup.  and  see  Manwood's 
case,  Gary,  36. 

(347)  1  Ves.  63. 

(348)  1  Ves.  63,  121.  and 
see  Gascoigne  and  others,  v. 
Barker,  3  Atk.  8. 
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where,  under  a  devise  by  a  copyliolder  of  all  his 
copyhold  estate  which  he  had  surrendered  to  the 
use  of  his  will,  a  surrender,  as  to  one  third  part 
lying  in  a  different  manor  from  the  other  two 
thirds,  was  not  supplied,  the  relative  pronoim 
*'  which**  inducing  the  decision  in  the  latter  case. 

But  the  frequent  addition  in  a  will  of  the  words 
*'  the  copyhold  part  thereof  having  been  previously 
nurrendered  to  the  use  of  my  willy**  has  been  consi* 
dered  in  a  devise  of  freeholds  and  copyholds,  as 
a  mistaken  description,  where  no  such  surrender 
had,  in  point  of  fact,  been  made  (349):  and  in 
Wilson  V.  Mount  (350),  the  testator  having,  in  a 
devise  of  freehold  and  copyhold  estates,  used 
the  words,  ^*  (the  copyhold  part  whereof  I  have 
surrendered  to  the  use  of  my  will^**)  the  Master  of 
the  Rolls  thought  he  meant  only  to  devise  such 
copyholds  as  were  surrendered,  and  that  the 
clause  in  the  parenthesis  was  to  be  rejected,  as 
being  a  mere  mistake. 

And  though  in  Church  v.  Mundy  (351)^  under 
la  general  devise  of  all  the  testator's  worldly  estate 
^and  effects,  whether  real  or  personal,  a  bill  to 
supply  the  want  of  a  surrender  of  a  reversionary 
copyhold  interest  in  favour  of  a  wife,  was  dis- 
missed with  costs  by  the  Master  of  the  Rolls, 
who  expressed  an  opinion,  that  the  general  words 
of  the  devise  could  not  be  held  to  pass  the  rever- 

(349)  RumboH  v.  Rumbold,  (350)  3  Ves.  191.  Vide  also 
3  Ves,  6$.  Gaicmgne  k  Barker,  3  Atk-  8. 

(351)  12Vci.  42«. 
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sionary  interest,  whether  there  was  or  was  not 
any  freehold  estate  to  which  they  could  apply  ^ 
yet,  on  an  appeal  from  that  decree,  the  Lord 
Chancellor  held,  that  if  the  testator  had  no  free- 
hold property,  the  words,  "  real  estate"  were 
capable  of  application  to  the  reversion  of  the 
copyhold,  and  observing  that  Chapman  &  Hart^ 
decided  by  Lord  Hardwicke,  was  an  authority 
of  great  weight,  he  directed  a  reference  to  the 
master  to  ascertain,  whether  the  testator  had  any 
and  what  freehold  estates  at  the  time  of  making 
his  will  (352). 

But  a  general  devise  of  all  freehold  and  copyhold 
lands,  creates  a  presumption  of  an  intention  to 
pass  copyholds  not  surrendered  to  the  uses  of  the 
will,  although  .the  testator  is  possessed  of  other 
copyholds  which  have  been  so  surrendered  (353). 

In  construing  wills  of  copyhold  lands,  the 
courts  are  not  governed  by  any  express  legal 
terms,  any  more  than  in  a  devise  of  freeholds ; 
and  copyholds  will  therefore  pass  by  the  words 
"  all  the  residue  of  my  property  and  effects  (354) ;" 


(359)  15  Ves.  896.  And  see 
Jopiet  y.  Tucker,  2  Meriv.  537. 

(353)  Blunt   t.    auherow, 

10  Ves.  589.  AndrewM  v.  Waller, 
ubisup. 

(354)  Doe  d.  Andrew  and 
otheri  v,  Lainchbury  and  othert, 

11  East^  290.  Doe  d.  Wall  v. 
Langlands,  14  East,  370.  Doe 
d.  Bunwjf  V.  Rout,  7  Taunt.  79. 


It  has  been  decided  that  copy- 
holds will  pass  by  the  words 
'  all  that  my  copyhold  grawad 
pent/  Walker  v.  iShore,  19  Ves. 
391. 

As  to  the  construction  of  the 
words  '  ground  rent*  in  printed 
particulars  of  sale,  see  Stewart 
▼.  AUUton,  I  Meriv.  36. 
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ofunder  the  description  of  *^peTBoiial6stat6(365)/' 
where  there  is  a  manifest  intention  on  the  face  of 
the  will  to  devise  real  estates;  and  the  words 
*'  real  property,"  or  the  word  '  estate'  or  ^  estates' 
will  pass  all  the  interest  of  the  testator,  as  well 
as  the  land  (356). 


(355)  Doe  d.  ToJieU  ▼.  To- 
field,  11  East,  246.     Vide  also 

Hope  V.  TayUn,  1  Burr.  S68. 
Cuthheri  v.  Lempriere,  3  Mau. 
k  Sel.  158. 

(356)  Nkholls  v.  Butcher, 
18  Ves.  193.  Jongma  v. 
Jongsma,  1  Cox  Cb.  Ca.  362. 
Carter  v.  Homer,  4  Mod.  89. 
S.C.  1  Show.  348.  Scott  v. 
Alberry,  1  Corny.  337.  9VU- 
ion  V.  AoMiMOAiSLev.  91.  S.  C. 
1  Mod.  100.  S.  C.  3  Keb.  ISO, 
845.  Macaree  v.  TaU,  Amb. 
181.  Tuffnell  ▼.  Page,  2  Aik. 
38.  S.C.  Bam.  14.  Doe  d. 
Bitrkitt  &  otA^«  y.  Chapman, 
I  H.  Bl.  223.  Doe  d.  ChUd 
and  Wife  v.  Wright  and  othert, 
8  T.  R.  64.  Doe  d.  Wright  v. 
CAiM  ond  m/e,  1  N.  R.  335. 
Reid  y.  Shergold,  10  Ves.  378. 
Randall  y.  7Vc^,  6  Taimt, 
410.  But  see  Goodwyn  y.  Good- 
wyn,  1  Ves.  227.  Pettkoard  y. 
Ptescott,  7  Ves.  541.  The 
reader  is  also  referred  on  Uiis 
subject  to  the  following  autho- 
rities :    Reeves  v.  Winnington, 


3  Mod.  45.  Cole  v,  RawUnion, 
lSaIk.234.  Countess  of  Bridg- 
water y.  Duke  of  Bolton,  ib. 
237.  S.  C.  6  Mod.  106.  Hope- 
well y.  Aekland,  1  Salk.  239. 
S.C.  Corny.  164.  Beaehcroft 
y.  Beaehcroft,  2  Vem.  690. 
SAaio  y.  BuU,  12  Mod.  594. 
C&/6  et  al.  y.  Gt66ofu  «<  al. 

2  Ld.  Raym.  1324.  Barry  y. 
£dgiD0ff^2P.W.524.  Burden 
y.  BiKrdet,  1  Inst.  345.  i^M- 
een  y .  BecfoilA,  Ca.  Temp.  Tal- 
bot^ 157.  Tanner  y.  Wise,  ib. 
284.  S.C.  3  P.  W.  295.  Time- 
well  y.  Perkins,  2  Atk.  108. 
i{td(we  y.  Pam,  1  Ves.  10.  S.  C. 

3  Atk.  486.  Bat^  y.  Gaie, 
2  Ves.  48.  Doe  &  CTnderdoion^ 
Willes,  296.  StUes  d.  i2aytMi< 
and  Wiee  y.  Walford,  2  Sir 
W.  Bl.  938.  jETojran  d.  Wallis 
and  others  y.  Jackson,  Cowp. 
299.  lAweacres  d.  Mudge  y. 
B%At  ^  17«.  ib.  352.  Dem  d. 
Oflttikifi  y.  Gaskm,  ib.  657. 
12^^  d.  Mitchell  et  ux.  y.  Side- 
botham  and  another,  2  Doogl. 
763.  Huxtep  v.  Brooman,  1  Bro. 
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A  charge  upon  the  estate  of  an  annual  pay* 
ment,  which  might  continue  beyond  the  life 
of  the  devisee,  will  induce  the  construction 
of  a  fee  in  a  limitation,  which  would  other*^ 
wise  only  create  a  life  interest  (357) :   So  also 


Ch.  Rep.  437.  Holdfast  d. 
Cowper  V.  Marten  and  others, 
1T.R.411.  Fletcher  Y.Smiton, 
fL  T.R.  656.  Doe  d.  Palmer 
and  others  v.  Richards,  3  T.  R. 
356.  Doe  d.  Beezley  v.  Wood^ 
howe  and  others,  4  T.R.  89. 
Goodright  d.  Baker  v.  Stocker, 

5  T.  R.  13.  Andrew  v.  Sout- 
house,  ib.  29S.  1  Bos.  &  Pul. 
«47-8.  Trent  and  others  v. 
Manning  and  others,  1  N.R.  116. 
8.  C.  7  East,  97.  Aoe  d:  (Md 
et  Ux.  V.  Wright,  7  East,  259. 
B.OC  d.  Shell  ▼.  Pattison,  16Eafit^ 
«21.  Sir  Arthur  Chkhester  v. 
Oxendon,  4  Taunt.  176.  <^or?- 
/o»  ▼.  Taylor,  3  Ves.  &  Bea. 
160.  Hick  V.  Drin^,  2  Mau. 
&Sel.448.  Uthwatt  y.  Bryant, 

6  Taunt.  317.    Denn  &  JETood, 

7  Taunt.  35.  Roe  &  Bacon, 
4  Mau.  &  Sel.  366.  Harding 
▼,  Gardner,  I  Taunt  &  Brod.  72. 
But  see  Frogmorton  d.  Wright 
V.  Wright  and  another,  3  Wfls. 
414.  S.C.    2  Sir  W.Bl.  889. 

It  is  an  established  principle, 
that  where  an  estate  is  limited 
by  will  to  the  child  of  a  prior 


devisee  for  life,  without  words 
of  inheritance,  with  remainder 
over  in  fee  should  such  child 
die  before  a  certain  age,  the  child 
takes  an  absolute  fee  on  attain- 
ing the  particular  age.  Purefoy 
&  Rogers,  2  Saund.  388.  Mar" 
shall  hHtU,^MaxLkSeL608: 
Doe  d.  Elsmore  and  others  v. 
Coleman  and  others,  6  Price,  179- 

As  to  the  effect  of  the  word 
'^  hereditament"  in  a  devise  of 
copyholds,  tnde  Denn  d.  MeUwr 
V.  JIfoor,  in  error,  1  Bos.  %l 
Pul.  558,  30.  5  T.  R.  658. 
6  T.  R.  175.  Doe  d.  SmaU  and 
others  v.  Allen,  8  T.  R.  503 : 
see  also  Hopewell  &  Ackland, 
1  Salk.  ^9.  Canning  &  Can* 
ning,  Mos.  240. 

(357)  Collier's  case,  6  Co. 
16.  a.  Ansley  &  Chapman,  Cro. 
Car.  157.  BcMeley  v.  Lepping* 
well,  3  Burr.  1533,  and  see 
Frogmorton  d.  Bramstone  v. 
HolydayetaL\b.\6\S,  Loveacres 
&  Blight,  Cowp.  352.  Good- 
right  d.  Baker  v,  Stocker,  5  T.R. 
13.  Andrewy,  Southouse,  ib.398. 
Doe  k  Clayton,  SEast,  141. 
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a  charge  of  a  sum  in  gross,  or  of  all  debts  aad 
legacies  (358). 

The  effect  of  the  word  "  estate"  or  "  property*' 
in  a  devise,  may,  however,  be  restrained  by  the 
intention  collected  from  the  general  words  of  the 
will  (359),  and  by  a  term  of  locality,  if  the  whole 
is  merely  descriptive  of  the  local  situation  (360) : 
but  it  was  held  by  Lord  Hardwicke,  in  JBailie 
V.  6ra/e  (361),  that  the  words,  ^^  all  thai  estate 
I  bought  of  Meady'*  passed  both  the  interest  and 
land,  and  were  not  descriptive  only.  And  in 
Bm  d.  ChiU  &  Wife  v.  WHght  (362),  the  words, 
'*  all  my  estate^  lands^  ^c.  known  and  called  by  the 
name  of  the  Coal  Yard^  in  the  parish  of  St.  Criles^ 

[358]  See  the  several  au« 
thoritieSj  ante,  (n.  367) :  vide 
also  Dae  &  Bkhardi,  3  T.R. 
366.  Denn  &  MeUor,  5  T.R. 
568.  Doe  kHolmei,  8  T.R.  1. 
GoodHtle  &  Maddem,  4  East, 
496.  JOoe  &  SneUing,  5  East, 
99.  But  this  is  only  wbere 
the  devisee  is  chaiged.  Vide 
the  authorities  antea  in  this  note 
and  in  n.  ( 357 ) ;  see  also 
JHekint  v.  Marshal,  Cro.  Eliz. 
330.  Fairfax  y.  Heron,  8  Eq. 
Ca.  Abr.  307*  Canning  v.  Can" 
ning,  Mos.  240.  2  Atk.  341. 
Roe  &  BlackeU,  Cowp.  S39. 
Doe  &  Clarke,  2  N.  R.  349. 

(359)  WUkmson  ▼.  Merry- 
land,  Cro.  Car.  447-9.  Mar- 
hani  v.  Twisden,  Gilb.  Eq.  Rep. 


30.  Chetierv.Pamter,^F.W. 
335.  BaUu  v.  Gale,  2  Ves.  61. 
Doe  d.  Spearing  ▼.  Buekner, 

6  T.R.  610.  ERUon  v.  Ken- 
worikif,  3  East,  553.  Roe  d. 
HeUing  ▼.  Yeud,  2N.R.  S14. 
WooOam  r.  Kemoorthy,  9  Ves. 
137.    Doe  d.  Bwif^  t.  Roui, 

7  Taunt.  79. 

(360)  Doe k, Clayton, SEBMi^ 
141. 

(361)  2  Ves.  48. 

(362)  7  East,  259.  and  see 
TuJheU  v.  Page,  Barry  t. 
Edgworth,  Goodwyn  t.  Good" 
wyn,  CMchesUr  v.  Oxendon, 
Chorlion  v.  Taylor,  Uihwatt  ▼. 
Bryant,  Randall  y.  Tuchin, 
Denn  y.  Hood,  Harding  y.  Gard- 
ner,  ante,  (n.  356.) 
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Idrndfrn^  were  held  not  to  be  a  local  descriptioii 
only,  but  to  pass  the  fee  (303). 

And  again  in  Hoe  ▼.  JSiKroii(364),  where  the 
testator  deTised  all  his  fireehold  lands,  messnages, 
and  tenements,  at  &c.  to  his  wife  for  her  life,  and 
after  her  decease,  cM  the  said  estates  to  be  divided 
among  his  four  sons  and  his  son-in-law  C.T., 
share  and  share  alike,  the  eonrt  of  B.  R.  held, 
that  the  sons  took  a  fee^  in  remainder,  after  the 
death  of  the  wife. 

The  rales  adopted  in  freehold  cases,  as  to 
words  of  recommendation  in  a  will,  and  excln- 
sive  dispositions  nnder  powers,  apply  equally  to 
copyholds.  So  in  Macey  &  others  v.  Shurmer(^6&\ 
which  was  a  devise  by  N.  S.  to  his  wife,  her  heirs 
and  assigns  for  ever,  being  well  assured  that  she 
would,  at  her  decease,  dispose  of  the  lands 
amongst  all  or  such  of  his  children,  as  she,  in  her 
discretion,  should  think  most  proper,  and  as  they 
by  their  conduct  should  deserve;  it  was  held, 
that  the  word  **  such*^  gave  the  wife  the  power  to 
make  an  exclusive  disposition  to  any  one  child. 

And  though  a  man  may  execute  a  power  over 
copyholds  without  reciting  it  (366),  yet  it  is  ne- 
cessary he  should  mention  the  estate  he  means 

(363)  The  words '  my  estate  parol  or  extrinsic  cridenoe  is 
of  A/  and  'my  estate  a^  A/  not  admissible  to  explain  a  wiU. 
are  words  of  the  same  import.  (364)  4  Man.  &  Sel  366. 
See     Oxendon    &    Chichester,  (365)  1  Aik.  389. 
4  Dow's  P.  C.  93 ;  which  case  (366)  Manwood's  case.  Ca- 
bas decided  that,  except  where  ry*s  Rep.  36. 
there  is  a  latent    ambiguity. 
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to  diapcMse  of  (307);  and,  therefore,  where  a  tei^ 
tator,  having  a  power  to  appoint  a  copyhold 
estate,  by  deed  or  will  (366),  made  a  general  de- 
rise  of  all  the  residue  of  his  effects,  real  and 
personal.  Lord  Hardwicke  adjadged,  thai  the 
copyhold  did  not  pass,  noticing  that  the  testator 
had  other  lands,  on  which  the  devise  migtit  be 
satisfied  (369> 

The  courts  incline  to  construe  a  devise  of  co- 
pyhold, as  of  freehold,  so  as  to  annex  the  legal 
estate  to  the  equitable ;  therefore,  under  a  devise 
tQ  A.  and  B.  and  their  heirs,  in  trust  to  permit  C. 
or  her  assigns  to  occupy  the  same,  or  to  pay  to, 
or  permit  her  or  her  assigns  to  receive  tike  rents, 
for  her  natural  life,  for  her  separate  use,  and 
subject  to  such  estate  and  interest  of  C.  to  such 
uses  as  C.  should  by  her  will  appoint,  and  in  de- 


(369')  But  this  is  only  when 
the  testator  has  other,  estates  to 
which  the  devise  would  apply, 
ante,  p.  305  et  seq. 

Equity  wiU  direct  an  enquiry, 
whether  there  be  anything  but 
Gf^yhold  to  answer  the  devise. 
Secus  in  the  case  of  a  power 
to  appoint  personalty,  Jones  v. 
Tucker,  9  Meriv.  537. 

(368)  It  ha^  been  decided 
by  the  House  of  Lords,  that  a 
power  of  revocation  reserved 
to  A.  fiy  any  wriiing  under  his 
hand  and  seal  attested  by  two 
or  more  credible  witnesses,  and 


of  appointing  new  uses  6y  ike 
soum  or  ang  other  deed,  may  be 
exercised  by  the  wUl  of  A^ 
without  noticing  the  power. 
Countess  of  Roscommon  &  Fowke, 
6  Bro.  P.C.  158.  See  also 
other  cases  <»i  this  subject 
cited  by  Mr.  Sugden  in  his  trea- 
tise on  Powers,  186-7.  Doe  & 
HoUoway,  I  Stark.  481.  ante, 
p.  304. 

(369)  Ex  parte  CtuwaU, 
1  Atk.  559.  We  have  seen 
that  a  power  when  coupled 
wUii  an  interest  cannot  be  exe» 
cutedby  «i  infant,  ante,p.  148-9. 
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fault  of  appointment,  to  her  right  heirs ;  it  was 
held,  that  the  estate  was  vested  in  A,  and  B.  and 
their  heirs,  for  the  life  of  C.  and  that  the  legal 
estate,  after  C.'s  death,  Tested  in  the  appointee 
under  her  will,  who  recovered  in  ejectment  against 
the  asmgnee  of  the  penon  to  whom  the  trustees 
had  snrrendeiied  (370). 

When  a  copyholder  has  made  a  snrrender  to 
the  uses  o£  his  will,  and  by  his  will  devises  that 
his  copyholds  shall  be  sold,  a  Court  of  Equity 
will  give  effect  to  the  power  of  sale  (371).  The 
ease  of  BlaUh  &  Wilder  (373)  may  be  thought  to 
knply,  that  the  heir  at  law  would  be  a  necessary 
party  to  such  a  sale,  but  the  contrary  s^pears  to 
have  been  decided  (373), 

(370)  Doe  d.  Woodcock  v.  wife>  and  if  she  had  any  issue 
Barthfopy  5  Tanat.  382.  Vide  l^  hian^  then  to  such  issue  at 
iAk>  Li9fd  Say  and  S^  &  Xody  the  ageof  tveea^*one^  and  if  the 
Jones,  SBro.  P.C.  113.  Doe^L  issue  died  hefbre  that  age^  or 
Simpson,  5  £ast^  162.  Hawker  before  his  wife^  or  if  she  had  no 
V.  Hawker,  3  Bam.  &  Aid.  537.  issue^  then  she  to  choose  two  at- 

(371)  Blotch  &  Agnis  v.  tormes,  and  to  make  a  bUi  of 
WOd^  and  others,  1  Atk.  420.  sale  of  the  lands  to  the  best  ad- 
Batemany.Bateman and  others,  vantages  and  the  court  held 
ib.  421.  And  see  Bt^hi  t.  iSkat  she  had  the  lands  for  Ufe^ 
HiMard,  Cro*  WSz.  68.   Breni  and  not  having  issue^  had  not 


or  Beai  y.  Sheppard,  Cvo.  Jae.  any  interest  to  dispose  of^  but* 

199.  had  authority  by  will  to  nomi- 

(372)  Sup.  nate  two,  who  shoiM  s^>  and 

(373)  In  the  above  ease  of  that  the  vendee  should  be  in  by 
Brent  or  Beat  v.  Sheppard,  a  the  first  will,  and  that  no 
cop3^older  in  fee  surrendered  new  surrender  woiM  be  ne» 
to  the  use  of  his  will,  and  de-  cessary. 

vised  his  copyhold  land  to  his  For   several    authorities   on 
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But  few  cases,  if  any,  can  arise  under  a  will, 
where  the  intention  will  not  prevail,  if  discover^ 
able  by  the  court  (whether  of  law  or  equity); 
though  it  must  frequently  happen  that  the  de^- 
signs  of  a  testator  are  defeated  by  the  obscurity, 
not  only  of  the  language  of  the  particular  devise, 
but  of  the  context  of  the  will  (374) :  devises  of 
copyholds  are  more  particularly  favoured  in  this 
respect,  as  the  courts  raise  the  presumption  of, 
and  give  effect  to  the  copyholdw's  intention  to 
pass  lands  acquired  after  the  date  of  the  will,  if 
there  are  words  in  it  sufficiently  comprehensive 
to  include  them,  and  the  lands  have  been  surren- 
dered to  the  uses  of  the  will  (375) :  this  point  was 
first  discussed  in  Heyljfn  v.  HejffyH(376),  and 
though  the  authority  of  that  case  has  been 
doubted  (377),  the  case  of  The  Attam^  Oemerai 
r.  Vigor  (378)  and  several  others  (378)  have  put 
the  question  at  rest. 

In  Hawkins  v.  Leigh  and  others  (380)  a  general 
devise  of  all  the  testators  unsettled  lands,  (there 
being  both  freehold  and  customary  lands,  part 


powen  of  sale  expressly  given 
to  executors,  or  aiisingby  impli- 
cation  from  the  tenor  of  the  wiU, 
see  8  Vin.  (Devise)  M.  e.  toS.  e. 
Vide  also  post,  tit.  ''  AdrnU- 
toiwc,"  ''  fine,"  (Powkb). 

(374>See  JVoodhoutev.  Mere- 
dUh,  1  Meriv.  450. 

A  oopyhold  brewbouse  and 
malthouse,   le$    on  lean  with 


pkuU  and  utetmlij  were  devised 
by  the  decription  of  oopyhold 
messuages;  the  plant  held  to 
pass.  Woodk  Gaynon, Amb.396. 
(376)  Ante,  P.871-S. 

(376)  Cowp.  130.  Lofil,  €04. 

(377)  SeelWatk.onCop.187. 

(378)  8  Ves.  ^86. 

(379)  Jnie,  (n.  259.) 

(380)  1  Atk.  388. 
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of  the  former  settled,  and  the  latter  not  having 
been  surrendered  to  will,)  was  held  to  pass  the 
unsettled  freehold  lands  only,  notwithstanding 
there  were  the  prefatory  words  *'  as  for  my 
worldly  estate,  &c.''  the  court  conceiving  that  by 
the  word  **  unsettledf^  the  testator  must  have 
meant  lands  of  the  same  kind  as  those  settled. 

But  prefatory  words,  similar  to  the  above,  are 
generally  held  to  influence  all  the  subsequent 
clauses  of  the  will  (381). 

Taylor  V.  Taj/lor  (382)  was  another  Case  of 
construction  in  which  the  intention  prevailed, — 
there  A.  gave  his  copyhold  to  the  child  or  children 
with  which  his  wife  was  enseint,  and  to  the  hours 
of  such  child  or  children  for  ever ;  and  if  such 
child  or  children  should  not  be  bom  alive,  or, 
being  bom  alive,  should  die  without  leaving  law- 
ful issue,  or  before  he  or  she  had  disposed  of  the 
same,  then  he  gave  it  to  his  wife :  the  wife  was 
not  with  child,  and  Lord  Hardwicke  was  of  opi- 

(381)  Tudor  &  Anson,  S  Ves.  testator's  five  sons^  and  daughter 
588.  Gtioiii6ef&Gt6ioii^  iBro.  Elizabeth^  and  immediately  on 
Ch.  Rep.  274.  Godolphin  v.  Elizabeth  attainingtwaity-one» 
Pewneckj  2  Ves.  271.  ElHton  then  the  testator  devised  the 
V.  jiireifj  lb.  568.  Belt's  Supp.  said  lands  to  his  said  six  chil- 
S41>  417.  dren^  and  to  the  survwors  and 

(382)  lAtk.  386.  See  also  surtivor  of  them,  their  heirs 
Edwards  v.  Symons,  6  Taunt,  and  assigns  for  ever,  as  tenants 
213,  where  under  a  devise  of  in  'common,  it  was  held,  that 
freehold  and  copyhold  lands,  in  such  of  the  children  as  survived 
trust  to  receive  and  apply  the  the  testator,  took  on  his  de- 
rents  for  the  maintenance,  edu-  cease  a  vested  fee,  as  tenants  in 
cation,  and  advancement  of  the  common. 
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nion,  that  it  was  well  devised,  so  as  to  have  a 
surrender  supplied,  and  that  it  ought  to  be  con* 
strued  as  if  the  testator  had  said,  *'  and  if  mo  child 
be  bam  alive.** 

It  was  decided  in  a  very  recent  case  (SSS)^  that 
a  devise  to  A.  for  life,  and  after  his  death  to  the 
second^  third,  and  all  other  the  sons  of  A.  (the 
eldest  son  excepted),  successively  in  tail,  gives  a 
vested  interest  to  the  second  son  of  A.  as  soon 
as  he  has  two  sons  in  esse,  not  capable  of  being 
divested  by  the  death  of  the  eldest  son. 

Under  a  devise  of  copyholds  to  R.  for  life,  and 
after  his  decease  to  the  heir  of  his  body,  in  the 
singular  number ;  the  court  held  that  R.  took  an 
estate  in  fee  simple  (384). 

It  has  been  adjudged,  that  a  devise  on  condi- 
tion to  pay  a  certain  sum,  is  a  limitation,  and  not 
a  condition,  if  the  devise  be  to  the  customary 
heir,  but  a  condition  according  to  the  words  if  it 
be  to  any  other  person ;  and  that  the  condition  is 
not  broken  unless  the  sum  is  demanded  (385). 

And  in  Clerke  v.  Haw  (386),  it  vras  ruled  by 
C.  J.  Holt,  that  if  copyhold  land  be  surrendered 
to  the  use  of  a  will,  and  afterwards  is  devised  to 

(383)  Drwer  d.  Prank  v.  '  heir*  is  a  word  of  purchase^ 
Erank,    3    Maa.    &    Sel.  95.     Archer* $  case,  1  Co.  66.  b. 

S  Price,  41.  (385)  Curtm  v.  Wolvertitm, 

(384)  Pawuy  v.  LowdaU,  Cro.  Jac.  56,  and  see  WeUock 
Sty.  S49.  273.  1  Feame,  279.  &  Hamond,  ante,  p.  200.  Mart- 
Bui  if  there  are  superadded  tonv.JIfarflofi,  NeLCh.Rep.24. 
words  of  limitation,  the  word  (386)  1  Ld.  RAym.  726. 
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JB.  and  his  heire,  upon  condition  that  he  pay 
100/.  within  six  months'  after  the  death  of  the 
devisor  to  J.  S. ;  if  the  money  is  not  paid^  J.  S. 
ought  to  be  admitted,  and  then  he  must  make  an 
actual  entry  before  he  can  surrender :  therefore,  a 
surrender  made  in  that  case  by  J.  S.  before  actual 
entry,  was  adjudged  ill. 

In  fixing  the  intention  under  an  ambiguous  de- 
vise, the  Court  of  Chancery  inclines  to  a  con-, 
«truction  in  flavour  of  creditors ;  so  in  Noel  v. 
Weston  (387),  the  will  contained  an  introductory 
clause,  that  **  the  testator's  just  debts^  &c.  should 
be  paid  and  satisfied,"  and  then  bequeathed  the 
personal  estate  to  S.  W.  subject  to  the  pajrment 
of  the  debts,  &c. ;  but  in  case  the  personal  estate 
was  insufficient,  the  testator  charged  his  freehold 
estates  with  the  payment  thereof,  and  subject 
tMereto,  he  devised  all  his  fireehold  and  copyhold 
estates  (which  he  had  surrendered  or  intended  to 
surrender  to  the  use  of  his  will,)  to  the  said  S.  W. 
for  life,  with  remainder  over;  the  Vice  Chan- 
cellor, rdying  on  the  effect  of  the  words  *  subject 
thereto^  held,  that  the  copyhold  estates  were  ap- 
plicable to  the  debts  as  well  as  the  freehold. 

In  another  case  (388),  the  testator  expressed 
his  intention  to  dispose  of  the  whole  of  his  estate 

« 

(387)   d  Ves.  &  Beam.  S69,  (388)  GodoZpAin  v.  FeniMck, 

and    see  Coombes   &    Oibion,  8  Ves.  271.  Axidaee  ElUumr. 

1  Bro.  Ch.  Rep.  S74.     Tudor  Aiarey,  lb.  JS6& 
V.  Jkwm,  S  Ves.  582. 

VOV.  I-  Y 


322  Of  Devise,  [Part  1. 

and  effects,  and  directed  that  a//  hie  debts  and 
funeral  essences  should  he  first  paid^  and  then, 
subject  thereto,  he  devised  particular  parts  of  his 
estate,  to  different  persons;  and  the  question 
was,  whether  certain  customary  lands  mentioned 
in  the  will,  and  which  had  been  surrendered  by 
the  testator  to  the  uses  of  his  will,  were  subject 
to  the  debts ;  and  Lord  Hardwicke  held  that  they 
were,  the  prefatory  words  •  all  his  dehts^  Sfc' 
running  over  all  the  subsequent  clauses  of  the 
will  (389). 

An  heir  at  law,  having  more  than  an  equity,  is 
incapable  of  devising  before  admittance,  or,  at 
least,  without  surrendering  to  the  uses  of  his 
will  (390) ;  this  was  clearly  a  settled  rule  prior  to* 
the  act  of  55  Geo.  3.  c.  192,  but  it  has  been 
doubted,  whether  an  unadmitted  customary  heir, 
is  not  a  copyhold  tenant  within  the  meaning  of 
that  act,  and  the  better  opinion  would  seem  to  be 
that  he  is,  and  consequently  that  he  *may  devise 
before  admittance. 

A  feme  covert  we  have  seen  cannot  devise  co- 
pyhold  lands  pursuant  to  a  surrender,  made  when 
sole,  to  the  use  of  her  will  (391) ;  yet  if  the  hus- 
t>and«  previous  to  the  marriage,  agrees  that  she 
may  settle  or  devise  the  same  during  cover- 
tiire,  the  devisee  of  the  wife  would  have  a  good 

(599)  Ante,  p.  31d.  seethe  Act  55  iGeo. 3.  c.  192,  in 

(S90)  SmUhv.Trigg$,\^tn^,  the  Appendix. 
487.    Hawkins  v.  Leigh,  1  Atk.  (391)  Jnte,  p.  144,  37S. 

388.    1  'Watk.  on    Cop.  102. 
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title  in  equity  (392) ;  but  if  the  will,  irx  such  a  case, 
were  executed  previous  to  the  marriage,  it  would 
be  revoked  by  the  marriage  (393). 

The  interest  of  a  cestui  que  trust  in  copyhold 
property,  is  devisable  without  surrender  to  will, 
an  equitable'  estate,  as  is  already  shewn,  not 
being  the  subject  of  surrender  (394) ;  and  a  will 
attested  by  two  witnesses  only,  or  even  an  unat- 
tested will,  is  sufficient  to  pass  a  trust  of  .copy- 
holds (395),  as  well  as  the  land  itself;  but  the  in- 
tention to  devise  such  equitable  interest  must  be 
evident  (396),  aud  a  general  devise  by  the  words 
•*  all  other  my  real  estate,"  will  include  the  trust 
of  copyholds  (397),  even  if  the  testator  has  the 
legal  interest  in  other  copyholds,  some  surren- 
dered and  others  not  surrendered  to  the  uses  of 


{39i)  Rippon  v.  Dawding, 
[or  Harding] ,  Amb.  565 .  George 
d.  Thombury  v.  Rippon  & 
Dawdingy  lb.  627*  47^  marg. 
Yide  also  Baker  v.  Child,  2  Vera. 
61.   1  £q.  Ca.  Abr.  62. 

(393)  Hodsden  v.  Lloyd, 
2  Bro.  Cb.  Rep.  534.  4  Co.  61. 
rF.  W.  624. 

(394)^11^,  p.266,274.  iBro. 
Ch.  Rep.  482.     1  H.  Bl.  461. 

(395)   Appleyard  v.  Wood, 

^  Sdect  Cases  temp.  King^  42 

'  Tuffnell  V.  Page,  2  Atk.  37: 

S.  C.  Bam.  9.  but  it  was  for* 

merly  thought  otherwise^  Wag- 

staff  V.  Wagslaff,  2  P.  W.  20^ 


And  it  should  seem  that  the  de- 
vise of  an  equitable  interest  in 
customary  lands^  as  distinguish- 
able from  copyholds,  must  be 
attested  according  to  the  sta- 
tute of  frauds,  Hussey  v.  Grills, 
Amb.  299;  except  such  cus- 
tomary lands  pass  by  surrender 
and  admittance.  Doe  &  Dan^ 
vers,  7 '^BSt,  299. 

(396)  Allen  v.  Pmdion,  1  Ves. 
121.  Gibson  v^  Lord  Montfort, 
lb.  489. 

(397)  Car  v.  EUison,  3  Aft 
73.  9  Mod.  75,  in  Ach^ley  v. 
Vernon, 

Y    2 
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his  will  (398).  It  follows,  that  an  equity  of  re- 
demption, where  the  mortgagee  is  admitted, 
which  is  an  equitable  interest,  is  devisable  with- 
out surrender  to  will  (399) :  and  that  a  purchaser, 
whether  he  has  taken  a  surrender  or  not,  may 
devise    before    admittance,    having   a    title  in 

equity  (400). 

But  it  was  decided  by  the  late  Vice  Chan- 
cellor, that  a  devisee  who  has  not  been  admitted, 
has  not  such  an  equitable  interest  as  is  devisable, 
establishing,  therefore,  that  it  is  not  every  one 
who  has  an  incomplete  legal  title,  that  has  an 
equitable  title;  or,  in  other  words,  that  it  is 
not  every  surrenderee,  that  has  a  devisable  in- 
terest (401). 

When  a  copyholder  surrenders  to  particular 
uses,  limiting  the  reversion  in  fe^  to  himself,  he 
is  in  of  his  former  estate ;  and  if  he  afterwards 
surrenders  to  will  and  devises  the  estate,  and  is 
subsequently  admitted  according  to  the  surrender 
to  uses,  such  admittance  will  not  be  a  revocation 
of  his  will  (402) ;  and  by  the  same  rule,  if  a  copy- 
holder in  fee  surrenders  to  will,  and  afterwards 
makes  a  surrender  to  particular  uses  on  his  mar- 
riage, with  the  reversion  to  himself  in  fee,  and 
then  devises  the  estate,  the  devise  will  be  sup- 

(398)  Allenw. Poulton,  1  Ves.  (401 )  Wairunorighi v.  Elweli, 
1«1.                                                1  Mad.  Rep.  627. 

(399)  Ante,  p. -274.  <n.269.;  (402)  Roe  d.  Noden  v.  Grif- 

(400)  See   the  cases  ante,    fiU^and  others,  4  Burr.  1952. 
p.  274.  (n.  268). 
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ported    by    the    surrender  to   the  nse   of   the 
will  (403.) 

If,  however,  a  copyholder,  after  devising  his 
estate,  conveys  it  entirely  away,  though  he  takes 
it  back  again  the  same  day,  it  is  a  revocation  of 
the  devise  (404) ;  and  in  Vawser  v.  Jefferey  {AOS), 
it  was  held,  by  the  late  Master  of  the  Rolls,  that 
a  devise  of  copyholds  was  revoked  in  equity,  by 
a  covenant  to  surrender  the  estates  to  the  same 
uses  as  were  created  by  the  marriage  settlement 
of  the  devisor,  of  certain  freehold  lands,  the  ob- 
ject of  the  settlement  being  to  secure  a  jointure 
annuity  to  the  wife : — ^the  decree  appears  to  have 
been  made  on  the  ground,  that  an  agreement  to 
convey  revokes  a  devise  as  well  as  an  actual 
conveyance  (406) ;  and*  from  an  impression,  that 
if  a  surrender  had  been  made  to  the  uses  of  the 
settlement,  the  will  would  have  been  revoked  at 
law.  But  the  Judges  of  the  Court  of  B.  R.  have  cer- 
tified a  direct  contrary  opinion  on  the  latter  point, 
in  a  recent  case  sent  to  them  by  the  Lord  Chan- 
cellor (407),  which  case  contained  a  statement  of 
facts  similar  to  those  in  the  report  of  Vawser  & 
Jefferey  in  16  Ves.,  except  only  that  in  the  case 
sent  to  the  Court  of  King's  Bench,  the  copyhold 

(403)  Thrustout  d.  Gower  v.  (406)  See  Eider  v.  Wager  et 
Cunningham,  ^  Sir  W.  Bl.  1046.      al.  2  P.W. 332.  Cotter  v.  Layer, 

(404)  Roe  d.  Noden  v.  Grtf-      ib.   624.      Knollys  v.    Alcock, 
fits  and  others,  ante.    1  Wils.      5  Ves.  653. 

308.  (407)     VawsBT    &    Jefferey^ 

(405)  16  Ves.  526.  3  Barn.  &  Aid.  462-6. 
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estate  is  mentioned  to  have  been  surretidered  to  the 
uses  of  the  settlement. 

In  the  case  of  Reid  v.  Shergold  {40S)y  H.  M.  S. 
cestui  que  trast  for  life  of  copyholds,  with  a 
pow§r  to  dispose  thereof  by  will,  after  acquiring 
the  legal  customary  estate  of  inheritance,  and 
surrendering  to  the  uses  of  her  will,  devised  the 
copyholds  pursuant  to  the  power,  and  then  sold 
aiid  surrendered  to  a  purchaser ;  and  the  Chan- 
cellor  (Lord  Eldon)  held,  that  the  surrendet 
could  not  be  considered  in  equity  an  attempt  to- 
wards the  execution  of  the  power,  and  adjudged 
that  such  surrender  was  nevertheless  a  revocation 
of  the  will. 


(408)  10  Ves.  370.  The  de- 
vise in  this  case  was  to  S.  B.  & 
W.H.  and  to  the  survivor  of 
them;  and  to  the  executors  or 
administrators  of  such  survivor, 
in  trust  for  the  sole  and  sepa- 
rate use  of  H.  M.  S.  (the  wife 
of  H.S.)  for  life,  and  when 
M.  G.  S.^  daughter  of  H.  M.  S,, 
should  attain  twenty-one,  or 
after  the  death  of  her  mother, 
to  transfer  the  copyhold  pre- 
mises to  her  the  said  M.  G.  S.  -, 
but  if  she  died  Tbefore  twenty- 
one,  the  testator  devised  the 
same  to  such  persons  as  H . M.  S. 
should  by  will  give  and  dis- 
pose thereof.  The  testator 
gave .  full  power  to  the  trus- 
tees with  the  ronsent  of  H .  M .  S . 


to  sell  and  surrender  the  copy- 
holds, and  gave  the  residue  of 
his  estate  real  and  personal  to 
W.G.  M.G.S.  survived  the 
testator  and  died  under  twenty- 
one  in  the  life-time  of  her  mo- 
ther. W.  FI.  was  admitted  te- 
nant, and  S.B.  attended  the 
court  and  declined  to^  act. 
W.  H.  aftervi'ards  by  the  direc- 
tion of  H.  M.  S.  surrendered  to 
her  in  fee,  and  ^he  was  ad- 
mitted, and  th^n  surrendered  to 
will  3  and  it  was  observed  by 
Lord  Eldon,  that  the  effect  of 
such  refusal  of  S.B.  to  act  in 
the  trust,  and  the  admission  of 
W.  H.,  was,  that  he  was  owner 
of  the  entire  legal  interest,  in 
trust  for  the  niece  for  life,  for 
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The  rule  in  freehold  cases,  that  where  a  man 
has  an  equitable  inte|*est  in  fee,  and  devises  the 
land,  and  afterwards  the  legal  fee  descends  to 
him,  or  he  takes  a  conveyance  of  the  legal  estate 
to  himself  in  fee,  or  to  a  trustee,  such  descent  or 
conveyance  is  no  revocation  of  the  devise,  is  (as 
it  would  seem)  equally  applicable  to  copyhold 
estates  (409). 


her  daughter  surviving  her  if 
she  attained  twenty-one,  and  if 
she  died  under  twenty-one,  for 
the  residuary  devisee ;  and  that 
by  the  surrender  to  H.  M.  S., 
she  became  intitled  to  the  legal 
estate,  upon  the  same  trusts. 

(409)  GreenhiLl  v.  GreenhiU, 
2  Vem.  670.  Marwood  v.  Tur- 
ner,  3  P.  W.  163.  Swift  d. 
Neale  v.  Roberts,  3  Burr.  1490. 
Parsons  v.  Freeman,  3  Atk. 
741-9.  S.C.  1  Wils.  308.  Spar- 
row v.  Hardcastle,  ib,  803-4. 
Doe  d.  Gibbons  v.  Pott  and. 
others,  2  Dougl.  717-  Watts 
and  others  v.  Fullarton,  cited 
i6.718.  1  Walk,  on  Cop.  124-5. 

As  to  implied  revocations 
of  a  will,  see  Kenebel  v.  Scraf- 
*  t(m,  2  East,  530.  R&d  v. 
Shergold,  10  Ves.  370.  It  has 
been  decided,  that  although 
marriage  and  the  birth  of 
a  child  are  such  an  entire 
change  in  the  circumstances  of 
a  person,  as  to  be  an  implied 


revocation  of  a  wHl  (see  Doe 
&  Lancashire,  5  Tr.  49.  Shep^ 
herd  v.  Shepherd,  ib.  51.  n. 
Eyre  v.  Eyre,  cited  in  Cook  v. 
Oakley,  1  P.W.  304.  Wei- 
lington  V.  Wellington,  4  Burr. 
2167,  2171.  Christopher  v. 
Christopher,  ib.  2182.  Gibbons 
v.  Caunt,  4  Ves.  848,  and  se- 
veral other  cases  cited  in  Brady 
V.  Cubitt,  1  Dougl.  35)  j  Yet, 
that  either  of  those  events 
singly,  is  not  sufficient  to  work 
a  revocation.  Doe  d.  Wliite  v. 
Barford  and  another,  4  Mau.  & 
Sel.  10.  Wilkinson  v.  Adam, 
1  Ves.  &  Beam.  465.  And  see 
Jackson  v.  Hurlock,  Amb.  487- 
Parsons  v.  Lanoe,  ib.  561. 
Thompson  &  Wife  v.  Sheppard, 
cited  ib.  ^490^  561.  Gray  v. 
Altham,  cited  ib.  490.  Brady 
V.  Cubitt,  1  Doug.  31.  (sup.) 
which  latter  case  decided,  that 
an  implied  revocation  by  ixiar- 
riage  and  the  birth  of  a  child, 
may  be  rebutted  by  parol  evi- 
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And  as  the  assignees  of  a  bankrupt  are  trus- 
tees for  him  after  payment  of  the  debts,  a  devise 
of  real  estate  is  not  revoked  by  bankruptcy  (410). 

The  will  of  a  copyholder  is  ambulatory  until 
his  death,  equally  with  a  will  executing  a  power 
of  appointment  in  freehold  cases,  therefore  a  de- 
visee of  copyholds  dying  in  the  life-time  of  the 
testator,  will  take  no  benefit  under  it  (411);  nor 
in  such  a  case  will  the  heir  be  entitled,  under  a 
devise  to  A.  for  life,  and  after  his  decease,  to  the 
heirs  of  his  body  (412). 

We  have  already  seen,  that  so  much  of  the  co- 
pyholder's interest,  as  is  not  devised  away  from 
the  customary  heir,  the  heir  will  take  by  de- 
scent (413);  and  this  rule  extends  equally  to  a 
devise  to  the  heir  in  fee,  with  an  executory  devise 
over  on  some  future  event,  (as,  for  instance,  in 
case  of  the  death  of  the  heir  under  twenty-one, 
without  leaving  issue,)  and  to  a  devise  frofn  the 
heir  in  a  like  event,  when  there  is  no  devise  to 
him  until  the  contingency  happens  (414) ;  though 


dence.  Vide  also  ex  parte  the 
Earl  of  Ilchester,  7  Ves.  348. 
Sheath  v.  York,  1  Ves.  &  Beam. 
390.  Wilkinson  v.  Adam,  sup. 
but  see  4  Ves.  S48.  in  Gibbons 
y.  Cmmt,  where  Lord  Alvanley 
expressed  his  disapprobation  of 
the  practice  of  receiving  evi- 
dence against  the  presumption 
raised  by  marriage  and  the 
birth  of  a  child. 


(410)  Charman  v.  Charman, 
14  Ves.  580. 

(41 1 )  Duke  of  Marlborough  t. 
Lord  Godolphin,  2  Ves.  65,  77. 
Belt's  Supp.  to  Ves.  Sen.  279. 

(412)  Busby  &  Greenslate, 
lStra.445.  lFeame,80.  Shel^ 
ley's  case,  1  Co.  104. 

(413)  Ante,  p.p.  55,  155. 

(414)  Doe   d.    Pratt    and 


Ch.  IV.]  Of  Devise.  329 

it  was  formerly  thought,  on  the  authority  of  Scott 
&  Scott  (415),  that  the  heir  would  take  by  pur- 
chase, and  not  by  descent,  under  a' devise  to  him 
in  fee,  with  an  executory  devise  over  (416) :  And 
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otken  ▼.  TiinvM  and  another, 
I  Bam.  and  Aid.  530.  And 
see  Haynsworth  [or  HatMwifrth'] 
V.  Pretty,  Cro.  Eliz.  833.  919. 
S.C.  Mo.  644. 

(415)  Amb.  383  3  where  the 
case  is  thus  reported.  "  Scott 
devised  to  Henry^  his  eldest 
son^  and  only  son  by  a  for- 
mer wife^  and  to  his  heirs 
and  assigns,  all  other  his  real 
''estate  not  before  devised: 
"  nevertheless^incase  he  should 
"  die  without  issue,  not  hav- 
ing attained  21,  then,  firom 
and  immediately  after  his 
"  death  imder  age  and  with- 
out issue,  unto  the  testator's 
son  William,  and  the  heirs 
male  of  his  body,  with  re- 
"  mainders  over.  The  eldest 
''  son  attained  21.  The  spe- 
"  cialty  creditors  (not  hav- 
"  lag  a  lien  on  the  real  estate) 
"  having  exhausted  the  per- 
''  sonal  estate  in  satisfection  of 
"  their  demands,  the  legatees 
''  contended  to  stand  in  their 
place,  and  come  upon  the 
real  estate.  Q.  Whether  the 
"  eldest  son  took  by  devise  or 
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"  descent  ?  In  the  latter  case, 
the  legatees  would  be  inti- 
tled^  in  the  former,  not. 
Henlet  Lord  Keeper,  after 
having  taken  time  to  this 
day,  gave  his  opinion,  that 
the  eldest  son  took  by  devise^ 
as  having  under  the  will  a 
'^  different  estate  than  would 
"  have  descended  to  him,  the 
"  one  being  pure  and  absolute, 
''  the  other  not." 

(416)  A  note  of  the  late 
Mr.SerjeantHill*s  in  theauthor*8 
possession,  which  was  read  in 
the  above  case  of  Doe  &  7*t- 
mins,  is  well  calculated  to  shew 
the  grounds  of  the  erroneous 
inference  that  has  been  drawn 
from  the  determination  in  Scott 
&  Scott,  The  note  is  written 
in  the  maigin  of  Ambler*s  Re- 
ports, and  is  in  haec  verba: 
"  The  determination  in  this 
case  is  right,  but  the  reason 
given  for  it  is  wrong  3  that 
"  the  reason  is  wrong  appears 
"  from  Cro.  Eliz.  above  re- 
''  ferred  to,"  [Cro.  Eliz.  833, 
919.]  ''  and  many  other  cases  -, 
'"'  but  though  a  devise  of  a  fee- 
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it  is  to  be  recollected,  that  even  a  devise  to  the 
heir,  charged  with  debts  or  incumbrances,  does 
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simple  to  the  testetor^s  heir 
is  void  in  all  cases^  notwith- 
standing the  land  is  devised^ 
subject  to  a  charge,  as  ap- 
pears by  the  cases  referred  to 
by  Ambler  in  the  maigin, 
by  Str.  1270^  Lord  Raym. 
728, 2  Burr.  879, 882, 1  Vent. 
372,  S.P.  admitted  Hob.  30, 
and  many  other  authorities, 
all  contrary  to  GUpirCs  case, 
Cro.  Car.  161,  which  has 
sometimes  been  cited,  and 
expressly  overruled,  as  in 
Comy.  72 ;  and  so  a  devise 
to  the  testator's  heir  in  fee, 
subject  to  a  contingency,  as 
in  Cro.  £1.  ub.  supr.  and  in 
the  case  here  before  Lord 
Northington,  is  void,  for  it 
amounts  to  the  same,  as  if 
there  had  been  no  devise  to 
him,  but  only  a  devise  from 
him  upon  a  contingency  -, 
and,  therefore,  if  the  contin- 
gency on  which  the  devise 
from  him  is  to  take  effect, 
never  happens,  the  heir  takes 
by  descent,  and  not  by  pur- 
chase. Yet  [Though]  a  de- 
vise  to  the  testator's  heirs,  if 
not  restrained  to  a  less  estate 
than  a  fee-simple,  is  void  as 
to  passing  the  estate,  yet  the 
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"  devise  to  the  heir  will  in 
''  many  instances  influence  the 
*'  construction  of  the  will,  as  was 
holden  by  Lord  Holt,  1  Wms. 
24,  25,  and  accordingly  ad- 
judged in  the  case  there ;  and 
so  was  the  opinion  of  Lord 
"  Harcourt  with  respect  to  the 
"  point  on  which  the  decision 
"  here  reported  by  Ambler, 
**  must  have  been  founded ; 
"  for,  according  to  the  case  in 
"  Salk.,  though  if  lands  de- 
"  scend  to  an  heir  (which  from 
^'  the  context  must  be  under- 
"  stood  where  they  are  not 
*'  mentioned  in  the  will  to  be 
''  devised  to  him,)  if  the  per- 
"  sonal  estate  be  exhausted  in 
payment  of  bonds,  the  le- 
gatees may  stand  in  their 
''  place,  and  be  pud  out  of  the 
"  real  estate,  as  is  clear  they 
may,  and  he  seemed  to  ad- 
mit the  same,  yet  Lord  Cow- 
''  per  in  that  case  held,  that 
"  since  the  testator  had  devised 
the  lands  that  they  '  ought 
to  be  exempted,  for  it  was  as 
"  much  the  testator's  intention 
"  that  the  devisee  should  have 
*'  this  land,  as  the  others  should 
have  the  legacies,  and  a  spe- 
cific legacy  is  never  broke 
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not  affect  the  deseent  to  the  heir,  either  as  to 
freehold  or  copyhold  lands  (417). 


On  the  Practice  in  Equity  of  putting  a  Party 

to  Election. 

It  may  be  well,  in  conclusion  of  the  present 
chapter,  to  shew  that  the  doctrine  of  election  ex- 
tends to  copyholds,  and  I  shall,  on  this  subject, 
first  refer  the  reader  to  the  case  of  Frank  v.  Stan- 
dish  (416),  in  which  the  testatrix,  having  sur- 
rendered to  the  use  of  her  will,  afterwards  ex- 
changed part  of  her  copyholds  for  others  which 
were  not  so  surrendered,  and  then  devised  all 
her  freehold  and  copyhold  estates : — two  of  her 
co-heiresses  took  bene'&cially  under  the  devise, 
and  one  of  them,  and  also  the  third  co-heiress. 
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into  in  order  to  make  good 

a  pecuniary  one.* " 

In  the  above  case  of  Doe  & 
Timins,  Bayley  J.,  observed^ 
"  I  can  see  no  reason  therefore, 
"  why  the  heir  at  law  here, 
"  should  not  take  by  descent, 
"  and  there  are  strong  reasons 
''  why  he  should.  The  case  of 
"  Scott  V.  Scott  hcLS  received  a 
*'  mfficient  answer  in  argument 
"  at  the  harr 

(417)  Ante,  p.  56.  Hayns- 
worth  V.  Pretty,  ubi  sup.  Chap- 


lin V.  Leroux,  5  Man.  &  Sel.l4. 
(418)  Cited  in  Highway  and 
others  v.  Banner  and  others, 
1  Bro.  Ch.  Rep.  588,  and  in 
Judd  V.  Pratt,  15  Ves.  391. 
And  see  Macnamara  v.  Jones, 
Belts  Ed. Bro. Ch.  Rep.  1  Vol. 
481.  The  reader  is  also  re- 
ferred to  an  interesting  note  on 
the  nature  and  origin  of  the 
doctrine  of  election  in  1  Swan- 
stones  Ch.  Rep.  394.  and  see 
ib.  420  et  seq.  in  Gretton  v. 
Howard. 
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were'  pecuniary  legatees ;  and  the  Court  of  Ex- 
chequer decreed,  that  the  defendant,  one  of  the 
co-heiresses,  having  made  her  election  to  take 
under  the  will  by  accepting  her  legacy,  she  and 
the  other  co-heiresses  should  surrender  to  the 
usies  of  the  will ;  in  which  decree  the  court  ap- 
pears to  have  been  influenced  by  the  authority  of 
Noys  V.  Mordaunt  (419). 

In  Cookes  v.  Hellier  (420),  T.  C.  the  copy- 
holder, devised  to  his  heir  at  law  T.  S.  for  life, 
with  remainders  over,  making  him  also  executor 
and  residuary  legatee  of  a  lai^e  personal  estate : 
the  copyhold  did  not  appear  to  be  surrendered 
to  the  use  of  the  will,  but  the  court  rolls  were 
burned.  T.  S.  took  an  enfranchisement  of  the 
estate,  in  which  he  was  recited  to  be  executor 
and  devisee  of  T.  C,  and  afterwards  made  a  con- 
veyance creating  a  term  of  years  to  raise  money 
for  payment  of  his  debts  after  his  death,  the 
residue  of  the  trust  to  be  for  the  benefit  of  the 
remainder-man  in  the  will  of  T.  C.  The  remain- 
der-man, after  the  death  of  T.  S.,  filed  this  bill  in 
Chancery  against  his  devisee,  to  have  a  convey- 
ance of  the  enfranchised  estate,  insisting  that 
there  was  sufficient  ground  to  presume  a  sur- 
render, and  that  it  was  lost  when  the  court  rolls 
were  burned,  and  that  no  one  can  dispute  the  will 
under  which  he  has  benefit.  Lord  Hardwicke 
(Chancellor)  held,  that  the  plaintiff  was  intitled  to 
the  estate,   observing,  that  the  surrender  to  will 

(419)  2  Vem.  581.  (420)   1  Ves.  234.. 
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could  not  be  presumed  in  equity  upon  a  casual 
destruction  of  the  court  rolls,  any,  more  than. at 
law ;  but  that  a  person  enjoying  a  benefit  under  a 
will,  must  abide  by  it  intoto,  and  that  in  this  case 
the  devisee  of  T.  S.  was  bound  by  his  acquies^ 
cence ;  his  lordship  considered  the  description  of 
T.  S.  in  the  deed  of  enfranchisement,  and  the  cir- 
cumstance  of  the  term  of  years  being  made  at- 
tendant on  the  inheritance,  after  the  performance 
of  the  trust,  for  the  benefit  of  the  remainder-man, 
as  evidence  of  T.  S.'s  intention  to  take  under  the 
will,  and  not  as  heir  at  law. 

And  where  a  person,  seised  of  freehold  and  co- 
pyhold estates,  devised  all  his  real  and  personal 
estates  to  trustees,  for  the  benefit  of  his  wife  for 
her  life,  and  after  her  death,  (subject  to  a  few 
legacies,)  to  convey  and  transfer  the  same  to  his 
heir  at  law,  and  died  without  surrendering  the 
copyhold  to  the  use  of  his  will ;  on  a  bill  filed  by 
the  heir  at  law  against  the  widow  (the  adminis- 
tratrix), for  an  account  of  the  personal  estate,  and 
to  have  the  trusts  performed ;  and  a  cross  bill  by 
the  widow  to  compel  the  heir  to  make  his  elec- 
tion, either  to  take  under  the  will,  or  as  heir  at 
law/  and  if  he  elected  to  take  as  heir  at  law,  to 
have  a  compensation  out  of  his  interest  in  the 
estates  devised  to  him,  equal  to  the  interest  in 
the  copyhold  which  the  testator  intended  to  give 
her  by  the  will ;  Lord  Henley,  Chancellor,  was  of 
opinion,  that  this  was  a  case  of  election,  and  that 
Ihe  heir  would  disappoint  the  manifest  intention  of 
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the  testator  by  claiming  the  copyhold;  and 
held,  that  his  election  to  take  under  the  will, 
would  be  determined  by  an  agreement  he  was  said 
to  have  entered  into  with  the  widow  about  buy- 
ing her  interest  in  the  personal  estate  (421). 

In  the  last  case  there  were  peculiar  expres- 
sions in  the  will,  shewing  the  testator's  intention 
to  include  his  copyhold  estates  in  the  devise  to 
his  wife  for  her  life,  but  in  the  absence  of  any 
such  evidence  of  intention,  a  general  residuary 
devise  of  real  estates,  will  not  raise  a  case  of 
election  as  to  copyholds  (422). 

And  in  Wardell  v.  Wardell  (423)^  the  testator 
having  limited  several  copyhold  estates  upon  cer- 
tain trusts,  after  noticing  that,  for  want  of  surren- 
ders to  will  or  other  customary  forms,  they  would 
descend  to  his  son  John  as  his  heir  at  law,  con- 
trary to  his  intention,  directed  that  his  son 
should  do  all  acts  necessary  for  establishing  the 
estates  limited  by  the  will,  and  that  in  case  of  his 
refusal,  an  estate  devised  to  him  in  tail  should 
cease,  and  the  remainders  thereupon  expectant 
take  effect  in  possession,  as  if  his  son  were  dead 
without  issue,  and  that  in  the  mean  time,  and 
until  such  refusal,  the  copyholds  should  be  en- 
joyed according  to  his  will.  The  customary 
estates  not  being  devisable,  it  was  insisted  that 

(421)   Uneti  v.  mika,  Amb.  (422)  Judd  v.  Praii,  13  Ves. 

430.    And  see  Attorney  Gen.  168,  15  Ves.  390. 
and  Parkin,  I  Dick.  422.  Amb.  (423)  3  Bro.  Ch.  Rep.  11«. 

666. 
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the  court  could  not  decree  a  surrender ;  but  Lord 
Thurlow,  Chancellor,  held,  that  though  they 
were  not  devisable,  yet  as  the  testator  might  dis- 
pose of  them,  and  had  marked  his  intention  so  to 
doy  that  brought  the  case  within  the  principle  upon 
which  the  court  supplied  surrenders  for  payment 
of  debts,  or  for  younger  children,  and  decreed 
the  surrenders  prayed  by  the  bill. 

And  where  a  copyholder  had  surrendered  part 
only  of  his  copyholds,  and  the  court  were  of 
opinion  from  the  wording  of  the  will,  that  he 
meant  to  devise  such  copyholds  only  as  were 
surrendered,  and  which  included  certain  entailed 
lands,  the  Master  of  the  Rolls  held,  that  the  heirs 
could  not  take  both  under  the  will,  and  the 
estate  that  was  entailed,  but  must  be  put  to  their 
election;  on  the  principle,  that  no  one  claiming 
under  a  will,  can  contravene  it  (424). 

But  this  doctrine  does  not  apply  to  creditors ; 
and  those  persons  who  come  within  the  rule,  are 
not  bound  by  an  election  made  under  a  mistaken 
impression. 

In  Rumhold  v.  Rumhold {AiS!)^  under  a  devise 
of  unsurrendered  copyhold  lands  for  the  benefit 
of  the  wife  and  children,  and  the  only  provision 
for  the  eldest  son  and  heir,  being  an  annuity  to 
be  purchased  vnth  the  monies  arising  from  the 
sale  of  the  estates ;  the  heir  was  put  to  his  elec- 

(424)     WUson    v.    Moun$,     ISSS^/m  AUen  ^  PoulUm. 
3  Ves.  191.    And  see  1  Ves.  (49S)  3  Ves.  65. 
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tion,  but  was  held  not  to  be  bound  by  having; 
received  half  a  year's  payment  of  the  annuity. 

We  have  seen  that  a  jointure  of  copyhold  lands 
is  no  bar  of  dower  at  common  law  (426),  but  it 
was  long  since  held,  that  a  devise  of  copyholds 
in  lieu  of  dower,  might  raise  a  case  of  election. 

Where  the  bill  was  to  stay  z,  suit  at  law  in  a 
writ  of  dower,  for  that  the  wife  had  certain  co- 
pyhold lands  devised  to  her  in  lieu  of  her  thirds 
at  law,  which  she  accepted  of  and  enjoyed  twenty 
years,  and  yet  sought  to  recover  dower  of  the 
freehold  lands,  and  demurred  to  the  bill  because 
copyhold  lands  could  be  no  bar  of  dower,  the 
court  held  that  she  could  not  in  conscience  have 
both,  and  therefore  must  answer  (427). 

Another  case  applicable  to  this  rule,  and  of  con- 
siderable  interest,  is  Kidney  v.  C(mssmaker{A2lS)\ 
there  A.  devised  certain  freeholds  and  copyholds, 
by  the  general  terms  of  messuages,  lands,  &c.  in 

(426)  ^n^e^p.93.  And  see  541.  Blunt  r,ClUh€rou>,\0\tB. 
Gladstone  v.  Ripley,  2  Eden,  589.  Streatfieldv.  Sireatfield, 
59,^60.  1  Swanst.  447.  n.  a.  Ca.  temp.  Talbot^  176.    Heme 

(427)  Lacy  et  ux.  v.  Ander-  v.  Heme,  2  Vera.  555.  Stratum 
ton  6/ ux.  24  £liz.  Choice  Cases  v.  £ei^^  1  Ves.  Jun.  285.  Whut- 
in  Ch.  155-6.  1  Swanst.  398,  ler  v.  Webster,  2  Ves.  Jun.S67. 
445.  A. ;  lb.  430.  n.  in  Gretton  Sheddon  v.  Goodrich,  8  Ves. 481, 
T.  Haward,  Brodie  v.  Barry,  2  Ves.  &  Bea. 

(428)  12  Ves.  136,;  and  see  130-3.  Vide  also  Dillon  & 
Ardesoife  v.  Bennet,  2  Dick.  Parker,  I  Swanst.  370,  400, 
463.  S.C.  (called  VTilson  v.  where  most  of  the  cases  on 
Andesoif,)  cited  15  Ves.  392.  the  doctrine  of  election  are 
Graves  v.  Forman,  cited  3  Ves.  collected. 

67 .  Pettitoard  v,  Prescot;  7  Ves. 
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tmst  to  be  sold,  and  the  produce,  after  discharg- 
ing mortgages,  to  be  considered  as  part  of  the 
residue  of  his  personalty ;  and,  after  confirming 
a  post  nuptial  settlement  on  his  wife,  he  directed, 
that  if  the  messuages  therein  devised  to  her  for 
life  did  not  produce  £400  per  annum,  the  defi^ 
ciency  should  be  made  up  to  her  out  of  the  pro- 
duce of  his  personal  estate,  and  declared  that  the 
provision  should  be  in  bar  of  dower  and  free- 
bench:  the  testator  gave  the  remainder  in  the 
freehold  messuages  his  wife  had  for  life,  and  all 
other  his  freehold  and  copyhold  lands,  &c.  not 
before  devised,  to  his  two  daughters,  as  tenants 
in  common  in  tail,  with  cross  remainders,  with 
remainder  to  his  own  right  heirs ;  and  he  further 
directed,  that  until  sale  of  the  first  mentioned 
estates,  the  surplus  rents,  after  payment  of  the 
interest  of  mortgages,  should  go  in  the  same 
manner  as  the  interest  of  his  residuary  personal 
estate ;  and  the  Master  of  the  Rolls  held,  that  the 
widow  was  entitled  to  her  election,  and  that  an 
inquiry  must  be  made  of  what  estates  she  was 
dowable,  and  that  she  should  not  be  bound  by 
the  election,  which  it  appeared  she  had  made 
under  a  mistaken  impression  (429) ;  but,  that  an 
objection  taken,  that  the  creditors  could  not  de- 
feat the  provision  for  the  wife,  was  not  to  be  sup- 
ported, the  doctrine  of  election  not  applying  to 
creditors :  in  this  case  it  was  also  held,  that  not 
only  specialty  but  simple  contract  creditors,  by 

(429)  See  Sw»nst.  407. 
VOL.  I.  Z 


338 


Of  Election. 


[Part  I. 


marshalling,  may  follow  devised  estates,  if  no 
estates  descended,  or  if  any,  and  they  have  been 
applied. 

Where  the  intention  is  not  sufficiently  manifest 
for  the  purpose  of  supplying  a  surrender  to  vnll, 
it  is  deemed  not  to  be  so  for  the  purpose  of  rais- 
ing a  case  of  election,  Judd  v.  Pratt  (430) :  the 
court  in  this  case  expressed  its  disapprobation  of 
the  practice  of  going  ibto  circumstances  dehot$ 
the  will,  to  ^et  at  the  ititention,  as  was  done  by 
Lord  Hardwicke,  in  Car  v.  Ellison ;  and  io  shew, 
that  it  was  a  dangerous  doctrine,  and  ought  not 
to  be  admitted,  cited  the  above  cases  of  Stratton 
&  Best,  Unett  &  Wilkes,  Rumbold  &  Rumbold, 
Wilsoti  Be  Andesoif,  and  Frank  &  Standisk,  and 
Also  the  case  of  Tendril  v.  5miM(431). 


(430)  13Ve8. 168.  15  Ves. 
390.  and  see  Read  v.  Crop, 
1  firo.  Ch.  Rep.  49S. 

tHien  a  will  ifi  totally  void  as  to 
freehold  property  the  heir  is  not 
put  to  hit  Section  by  acceptiDg 
a  legacy.  Hearle  v.  Grea^ank, 
1  Yes.  299.  S.  C.  3  Atk.  695. 
Carey  v.  Aikew,  Belt's  £d.  Bro. 
Ch.  Rep.  «  vol.  58-9.  S.C. 
1  Cox.  Ch.  Ca.  241.  Sheddon 
V.  Goodrich,  9  Ves.  496.  TheU 


luison  V.  fFoodford,  13  Ves.  809. 
But  it  should  seem,  that  if  a 
condition  is  annexed  to  a  legacy 
given  to  the  heir^  not  to  dis- 
pute the  win^  he  must  then 
elect  between  the  inheritance 
and  the  legacy,  Boiighion  v. 
Boughton,  2  Ves.  13.  And  see 
1  Swanst.405-6. 2  Ves.  &  Beam. 
130,  in  Brodie  v.  Barry. 
(431)  2  Atk.  85. 
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CHAP.  V. 

OF  ADMITTANCE. 

I 

The  act  of  admittance  is  to  be  distinguished  from 
the  mere  voluntary  grant  of  the  lord,  and  where 
the  right  of  alienation  is  established  by  the  cus- 
tom of  the  manor,  it  is  a  form  only,  the  surrender 
being  the  substantial  part  of  the  conveyance  (1). 

But  as  a  surrenderee  has  no  legal  title  until  ad- 
mission, it  is  usual  in  the  case  of  absolute  sur- 
renders, to  apply  to  be  admitted  at  the  court  at 
which  the  surrender  is  made ;  and  if  made  out  of 
court,  then  at  the  next  general  court ;  and  where 
the  purchaser,  from  a  desire  to  surrender  the  estate 
by  way  of  mortgage  or  otherwise,  would  be  in- 
convenienced by  the  delay  of  his  admittance,  he 
is  allowed,  by  the  custom  of  most  manors,  to  call 
a  special  court. 

Should'  the  surrenderee  die  before  admittance, 
his  heir  might  claim  to  be  admitted  as  by  de- 
scent (2);  but  he  would  be  compellable  to  give 

(1)  Beruon  v.  Scott,  4  Mod.  1961-2.  5  A.2785.  Gilb.Ten. 

S51>  3  Ler.  385,   Salk.  185^  438.  n.J^. 

Comb.  233^  Skin.  406,  Garth.  <2)  Blunt  v.  Clarke,  2  Sid. 

275,    12  Mod.  49,  Holt,  160.  61.    Gilb.  Ten.  220.  288.     5 

And  see  3  Burr.  1543.    4  lb.  Byrr.  2786-7.   Rob.  Gav.  b.  1. 

z  2 
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effect  to  any  devise  or  other  disposition  made  by 
the  ancestor  of  the  equitable  estate  (3). 

The  power  of  the  lord,  or  the  chief  steward  of 
the  manor,  or  his  deputy,  to  admit  a  person  into 
the  tenancy,  has  already  been  discussed;  and 
with  respect,  therefore,  to  the  mere  form  of  ad- 
mission considered  as  a  compulsory  act,  it  may 
only  be  necessary  to  observe,  that  the  lord  is  not 
bound  to  admit  incapacitated  persons,  as  aliens, 
outlaws  &c.,  or  persons  not  able  to  perform  the 
usual  services  of  fealty,  suit  of  court  &c.,  as  cor- 
porate bodies  (4) ;  or  to  admit  a  tenant  accord- 
ing to  the  express  terms  of  a  surrender,  when  it 
is  contrary  to  the  legal  forms,  or  prejudicial  to 
the  lord's  interest  (5);  for  instance,  if  the  sur- 
render is  to  A.  for  his  life,  without  impeachmefit 
of  waste  J  the  lord  need  only  admit  A.  for  his  life, 
omitting  the  words  making  him  dispunishable 
for  waste. 

The  customary  form  of  admittance  should  be 


98.  We  have  seeii»  that  by  the 
custom  of  some  manors,  the 
grantee  of  a  customary  estate 
passing  by  deed  or  surrender, 
must  be  admitted  in  the  life- 
time of  the  grantor,  ante,  p.  30. 
(3)  This  is  clearly  so  in  the 
case  of  a  purchaser,  but  it  is 
not  every  equitable  interest  that 
is  devisable,  Wainewright  v. 
Elwell,  I  Madd.  Rep.  697- 
ant«^  p.  324. 


(4)  Co.  Litt.  66,  b.  2  Lord 
Raym.  864.  in  Timkin  v.  Croker, 
1  Watk.  on  Cop.  242.  Ante, 
p.  125. 

(5)  Car  V.  Ellison,  SAik.rS. 
past  tit .  Contingent  Remainders. 
Nor  is  the  lord  bound  to  admit 
a  person  until  the  stamp  duties 
and  steward's  fe«8  are  paid. 
See  48  6.  3,  c.  149.  s.  34. 
Appendix. 
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strictly  pursued,  as  any  deviation  would  probably 
be  fatal  at  law,  though  open  to  relief  in  equity,  if 
there  were  a.  sufficient  consideration  to  induce 
the  court  to  interpose  (6). 

A  symbolical  investiture  was  adopted  at  a  very 
early  period,  and  was  not'unusual  even  in  grants 
of  freehold  property.  The  more  ordinary  symbol 
of  possession  is  a  rod,  wand,  or  verge,  and  hence 
copyholders  are  frequently  denominated  **  te- 
nants by  the  verge"  (7). 

At  the  first  general  court,  after  the  death  of  a 
copyholder  is  known  to  the  homage,  it  should  be 
presented,  and  the  first  proclamation  should  then 
be  made  for  the  heir,  or  other  person  claiming 
title  to  the  land  whereof  such  copyholder  died 
seised,  to  come  in  and  be  admitted ;  and  if  no 
person  attends,  the  proclamation  is  to  conclude 
with  a  direction  for  a  second  proclamation  to  be 
made  at  the  next  court : — at  the  following  general 

(6)  Aspye  v.  Cro.     "as  the  symbol  of  possession. 

Car.  597.  1  Watk.  on  Cop.  262.     ''  The  rod,  staflF,  or  verge,  how- 

(7)  Co.  Litt.  61 .  a.  Sometimes  "  ever,  was  the  most  common ; 
a  straw  is  used  as  the  symbol  ''  and  which  most  probably 
of  possession.  Co.  Cop.  s.  39,  "  was  no  other  than  that  borne 
Tr.  87.— Mr.  Watkins,  [1  vol.  "  by  the  officer  of  the  court, 
on  Cop.  p.  261.]  says,  ^'^  the  "and  consequently  always  at 
*'  symbol  was  generally  arbi-  ''  hand :  though  its  origin  in- 
"  trary,  and  oft^n  of  the  most  '*  deed  had  been  deduced  from 
"  extravagant  nature:  a  sword,  "a  more  ancient  and  sacred 

a  lance,  a  knife,  a  glove,  the  "  source.     (See  Stuart's  View 

key  of  a  church,  and  even  a  "  of  Soc.  in  Eur.  b.  1.  c.  2^ 

"  drinking  cup,  or  a  lock  of  the  "  s.  4.  p.  289.  4to.  Ed.) ." 
grantor's  hair,  was  adopted 


H 
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court  the  second  proclamation  is  to  be  made  ac- 
cordingly, and,  in  case  of  non-attendance,  it 
should  direct  a  third  prodamaiion  to  be  made  at 
the  succeeding  court,  when,  should  the  heir,  or 
other  person  intitled,  not  claim  to  be  admitted  after 
the  third  proclamation  is  made,  a  precept  may  be 
issued  by  the  lord  or  steward  to  the  bailiff  of  the 
manor,  to  seize  the  lands  into  the  lord's  hands 
for  want  of  a  tenant.  (See  the  Fonns  of  Present- 
ment, Proclamation,  and  Precept,  in  the  Appen- 
dix.)— Proclamations  of  this  nature  are  in  imi- 
tation of  the  feudal  law,  by  which  the  feud 
was  lost,  unless  the  heir  appeared  within  a 
year  (8). 

Although  the  heir  is  of  full  age,  he  is  not 
bound  to  come  into  court  to  be  admitted  until 
presentment  of  the  death  of  the  ancestor,  and 
proclamation  be  thereupon  made  (9) ;  such  pre- 
seetment  and  proclamation  being  not  merely  for 
the  information  of  the  lord,  but  also  to  give  notice 
to  those  thart  are  intided  to  be  admitted,  that  the 
tenancy  is  vacant  (10). 

The  presentment  and  proclamation  may  be  ge- 
neral, and  need  not  mention  the  name  of  the  per- 
son to  be  admitted,  though  known,  nor  specify  the 
particular  ^tate  of  which  tke  tanant  died  seused ; 

(8)  Wright's  Ten.  198.  Gilb.  son  &  Hayward's  case,  3  i6. 2^1 . 
Ten.  442.  n.  100.  S.  C.  4  16.  30. 

(9)  Kitch.  246.  Rumney  &  (10)  Doe  d.  Whithread  v. 
Eve's  case,  1  Leo.  100.  Ander-  Jenney,  5  East,  532. 
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nor  is  it  necessary,  in  order  to  seize  quouiq^f  to 
prove  the  proclamations  viva  voce  (11). 

When  the  heir  or  devisee  appears  in  court  to 
be  admitted,  either  personally  or  by  attorney,  the 
formalities  of  proclamation  are  said  to  be  unes* 
sential  (12) ;  but  it  is  customary,  and  very  proper, 
to  proclaim  the  vacancy  at  the  door  of  the  court, 
in  all  cases,  in  order  that  any  person  disputing 
the  right  of  admission,  may  come  forward  and 
state  the  grounds  of  his  claim  to  fill  the  vacant 
tenancy. 

It  has  been  decided,  that  if  the  heir  is  beyond 
sea  at  the  time  of  the  descent,  and  of  the  proclar 
mations,  he  is  not  bound  by  a  custom,  that  the 
land  should  be  forfeited  for  not  coming  after  three 
proclamations  (13) ;  but  if  the  heir  leave  the  king- 
doI^  after  the  first  proclamation,  or  perhaps  at 
any  time  after  the  descent,  unless  it  be  evident 
that  he  had  not  notice  of  the  vacancy,  he  is  bound, 
as  it  would  seem,  by  such  a  custom  (14). 

The  entry  or  seizure  of  the  lord  for  the  forfei- 
ture need  not  be  proved,  so  that  a  written  precept 
to  seize  does  not  appear  to  be  necessary  (Id). 

(11)  Doe   &  Jenney,  s^.  fyrd*s  ca^e,)   €ro.    Jac.   ^86. 
See  also  Earl  of  SaUshury^M  Sj|tfcb.246. 
ctiae,{Pateion&^Dange8^)lKeh.  (14)  Sir  Jtichard  Leehford*s 
«37»  S.  C.  1  Lev.  63.  But  see  casp,  1^  (Co.  100.  b.    Whitton  & 
Scroggs,  98.  William,  Cro.  Jac.  101. 1  Watk. 

(12)  1  Watk.  on  Cop.  ^9.  on  Cop.  236.  Watk.  Gilb.  Ten. 

(13)  See    the    authorities     230-1.   lb.  n.  101. 

ante,  p.  30.  (n.  63) .     Underhul         (15)  Trotter  v.  Blake,  2  Mod. 
hi  KeUey,   {Sir  Richard  Lech'     229.     Bui.  N.  P.  107. 
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A  custom  to  seize,  as  forfeited,  if  not  claimed 
after  three  proclamations,  or  within  a  year  and  a 
day,  (and  which  has  been  said  to  be  a  good  cus- 
tom) (16),  would  not  be  binding  on  a  person  under 
disability,  as  an  infant  or  feme  covert,  any  more 
than  on  the  heir  beyond  sea  (17), 

It  is  very  essential  to  observe,  that  the  lord  can 
only  seize  the  particular  share,  in  respect  of  which 
no  person  claims  to  be  admitted  (18),  and  that,  as 
the  neglect  of  coming  in  to  be  admitted  is  not  a 
cause  of  forfeiture,  without  a  special  custom,  the 
lord  can  enter  and  retain  possession  only  qiumsque 
the  heir,  or  the  surrenderee  (when  he  is  com- 
pellable by  custom  to  be  admitted),  demands 
admission  (19). 

In  these  instances  great  care  should  be  taken 
by  the  steward  to  avoid  a  general  and  unqualified 
seizure,  which  would  vitiate  the  whole  proceed- 
ings, as  they  are,  as  in  outlawry,  strictissimi  juris; 
therefore,  where  the  entirety  was  seized  ahsolutefy 
by  the  lord,  one  of  the  co-heiresses  being  a  feme 

(16)  See  Stowel  v.  Lord  now  as  to  infants  and  femes  oo- 
Zouch,  Plowd.  37«.  Gilb.  Ten.     vert,  see  9  Geo.  1.  c.  «9. 

830.  Ante,  (n.  13.)  (18)    Doe  d.   Tarrant    and 

(17)  Kitdi.  846.  Gilb.  Ten.  others  v.  Hellier  and  i^then, 
830-1.  Kingy.DUli$ton,SMod.     3  T.R.  171-8. 

83r.  S.C.    1  Salk.  386.    S.C.  (\9)  Earl  of  Salisbury' icaae, 

1  Show. 31,  83.  S.C.  iFreem.  1  Lev.  63.   S.C.   (Pateton  t. 

494.  ante,  p.  30  j  but,  accord-  Danges),  1  Keb.  887.     Tttus 

ing  to  the  opinion  of  C.  B.  Gil-  v.  Perkins,  Skin.  350.  &c.  King 

bert,  such  a  custom  woidd  bind  v.  DUliston,  sup.     Roe  d.  Ash- 

p,  feme  covert.  Ten.  831 .     And  ton  v.  Button  and  others,  3  Wils, 

)63.    Doe  &  Hellier,  sup. 
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covert,  and  protected  from  forfeiture  by  the  sta- 
tute of  9  Geo.  1.  c.  29.  the  heirs  at  law  recovered 
in  ejectment  against  the  grantee  of  the  lord; 
which  verdict  was  confirmed  by  the  court  of 
King's  Bench,  upon  a  case  reserved  at  the  trial : 
the  court,  however,  expressed  an  opinion,  that 
the  intention  of  the  lord  to'seize  qtwusqicey  might 
have  been  explained  by  other  acts,  but  here  the 
subsequent  grant  clearly  shewed  that  he  meant 
to  seize  absolutely  (20). 

The  bailiff  would  not  be  justified  in  using  force 
to  obtain  possession  on  the  part  of  the  lord  (21), 
but  if  resistance  be  made  to  the  execution  of  the 
precept,  the  lord  may  maintain  ejectment  (22). 

If  the  heir  or  other  person  intitled  to  be  ad- 
mitted, is  a;n  infant  or  feme  covert,  the  provisions 
of  the  act  of  9  Geo.  1.  should  be  pursued,  but 
this  is  only  tphen  tlie  party  comes  in  hy  descent  or 
by  surrender  to  willy  and  the  act  is  not  imperative 
on  the  lord,  when  infants  or  femes  covert  do  not 
claim  to  be  admitted  under  it  (23). 

The  observations  of  Lord  Eldon,  in  the  above 
case  of  Lard  Kensington  &  Manselly  claim  the 
particular  attention  of  every  court  keeper,  and 
suggest  the  propriety,  whenever  a  power  of  ap- 
pointment is  created  under  a  surrender  of  copy- 

(20)  Doe  &  Hellier,  ante.  (23)     Lord    Keruington    v. 

(21)  S  Leo.  99.  ca  142.  Mansell,  13  Ves,  240.   See  thu 

(22)  Patesonv.Danges{Lord  case  ftilly  stated^  ante,  p.  220. 
Salisbury's  aae),  1  Keb.  287.  et  geq. 

Lex  Cust.  17. 
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bolcU,  of  hie  ussumipg  that  the  power  h^s  not 
been  exercised,  until  an  appoint|ne^t  is  proved 
to  e»st. 

When  an  admissicm  i$  required  in  the  case  of 
an  infant,  whether  claiming  by  descent  or  sur- 
render to  will  or  otherwise,  it  is  the  ijoifant  by  his 
guardian,  and  not  the  guardian  himself,  that  is  to 
be  admitted  tenant  to  the  lord  (24). 

An  heir  at  law  of  a  copyholder,  being  a  com^ 
pleat  tenant  before  admittance  against  all  personf 
bi^t  the  lord,  may  enter  apd  take  the  profits  and 
maintain  trespass,  and  bring  ejectment,  without 
having  been  admitted  (36),  and  even  surrender 
on  payment  of  the  lord's  fine  (26),  and   after 


<M)  Co.  Cop.s.  56.  Tr.  128. 
I  Watk.  on  Cap.  972.  Stat. 
9  Geo.  1.  c.  S9.  Post,  title 
Guardianship. 

(25)  Bratm*«case^4Co.22. 
b.  Clarke  v.  Pennifaiher,  4  Co. 
23.  b.  Co.  Cop.  d.  41.  Tr.  94. 
Kitch,  119,  120.  Bromi  w. 
Jhfer,  11  Mod.  73,  99.  Knight 
V.  Fofi^wn,  Cro.  Eliz.  90.  Bvl- 
lock  V.  Dibler,  Mo.  596,  Poph. 
39.  Frosd  v.  WeUh.  Cro.  Jac. 
403.  S.C.  lRo]l.Rep.411.8.C. 
Godb.  268.  S.  C.  3  Bulst.  214. 
Stephens  ▼.  Baily,  Nel.  Ch.  Rep. 
lor.  York  k  AUdn,  lane,  90. 
Rumney  ^JEIve'f  case,  1  Leo.  100. 
Dancer  v.  Evett,  1  Vcm.  392, 
Simson  v.  Gillian,  Noy.   172. 


3  Lev.  327.  1  Corny.  241. 
1  Mod.  120.  The  King  V.  Rem- 
nett,  2  T.  R.  198.  Doe  &  HeU 
lier,  3  T.R.  169.  Cowp.  741. 
BuU.  N.P.  108.  BaUantine's 
Ed.  of  Runnington  on  Eject. 
390. 

(26)  Brown's  case,  sup.  Co. 
Cop.  8.  41,  Tr.94,  Kitch.  162. 
Brown  V.  Dyer,  sup.  Joyner  v. 
Lambert,  Cro.  Jac.  36.  Colchin 
V.  Colchm,  Cro.  Elis.  662.  VFU- 
son  Y.  Weddell,  Yely.  145.  S.C. 
Brownl.  143.  3  Lev.  327. 
1  Corny.  241.  Morse  v.  FaMc- 
ner,  1  Anst.  11.  1  Wqtk.  on 
Cop.  245,  cites  also  J>alrymple, 
F.  P.  di.  6.  #.  3.  p.  252-3.  ante, 
p.  140,  153,  322. 
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hia  admittance  he  may  bring  trespass  against  the 
lend  (27) ;  but  before  his  admission  the  heir  is  not 
intitled  to  be  sworn  on  the  homage,  nor  can  he 
maintain  a  [rfaint  in  the  n^tme  of  aa  assize  (99). 

It  would  seem  that  an  heir  at  law  who  is  re- 
fused admittance,  shall  be  ter-tenant  againsit  th^ 
lord,  though  the  lord  loses  his  fine  (90). 

And  in  Doe  d.  Bvrrdl  v,  Mellamy  amd  tmo- 
ther  (SO),  Bellamy,  the  lord  of  the  manor,  having 
seized  after  the  usual  proclamations  fi>r  the  heir 
to  come  in  and  be  admitted,  and  afterwards  de- 
mased  the  land  to  the  other  diefendant,  the  heir 
applied  to  the  steward  to  admit  hrai»  and  upon 
his  refusal  to  do  so  in  the  absence  of  the  lord,  tibe 
heir  brou^  his  efectm^it,  and  had  a  verdict; 
and  on  a  motion  in  1^  Court  of  King's  B^icb  to 
set  the  y^dict  aside^  on  the  ground*  that  the 
lessor  of  the  plaintiff  fihould  have  tendered  him- 
self at  one  of  the  lord's  cou]n(s«  the  rule  was  re^ 
fiised ;  Dampier,  J.  observing,  that  what  had  been 
said  by  the  steward  was  a  dispensation  with  the 
plaintiff's  jattendance  at  the  lord's  court.  This 
tsj^y  it  nutst  he  observed,  does  not  affect  the 
question  of  the  light  of  the  steward  to  admit  out 
of  court  upon  a  surrender  (31),  as  the  lessor  of 

<JW)  Co.  Litt.  60.  b,  1  W^itt  ,(«9)  1  Ckwny.  24$.    "  The 

oa  CojpL  45.    ind  SQie  Scott  v.  lord  is  only  ^irustee  for  theheir^ 

KetUeiDidl,l9^f^^.^^.n.Ai^p  and  is  bound  to  admit  bim.*' 

p.  91 1.  Gjlb.  £^.  Rep.  77,  in  ilf<K(«9  ▼. 

(28)  Co.  Cop.  s.  41.  Tr.  94.  Day. 

Kitch.  119.     Gab.  Ten.  287.  (30)  2  Mau.  &  Sel.  87. 

5  East,  532.  (31)  Ante,  p.  128  et  fcq. 
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the  plaintiff  was  an  heir  at  law,  and  his  admit- 
tance therefore  unnecessary,  except  in  respect  of 
the  lord's  fine. 

The  admittance  is  merely  as  between  the  lord  and 
tenant (32);  if,  therefore,  the  customary  heu*  should 
die  before  admission,  his  heir  might  enter  (33), 
and  such  death  will  not  prevent  the  widow  firom 
being  endowed  (34),  nor  the  husband  from  being 
tenant  by  the  curtesy  (35) ;  and  we  have  seen, 
that  if  the  heir  die  after  having  entered,  there  shall 
be  a  possessiofratri^y  even  before  admittance  (36). 

It  is  only  by  special  custom,  that  the  lord  can 
compel  a  surrenderee  to  come  in  and  be  ad- 
mitted, as  the  tenancy  continues  full  by  the  sur- 
renderor (37),  though  by  custom  (38)  the  lord  may 
seize  after  three  proclamations,  if  the  surrenderee 
should  not  appear,  in  the  same  manner  as  in  the  case 
of  an  heir,  but  the  neglect  of  the  tenant  for  life  or 
years,  vnll  not  prejudice  those  in  remainder  (39). 

No  notice  whatever  can  be  taken  by  the  lord 


(32)  Knight  v.  Bate,  Cowp. 

741. 

(33)  Clarke  &  Pennifather, 

A  Co.  23.  b. 

(34)  Ante,  p.  91. 

(35)  Ante,  p.  96. 

(36)  Ante,  p.  56-7.  And  see 
Watk.  on  Desc.  69. 

(37)  Ante,  p.  153.  Until  ad- 
mittance the  surrenderee  hath 
neither  jus  in  re,  nor  jus  ad 
rem.  1  Show,  87-  3  Mod.  226. 


(38)  As  to  the  effect  of  a  re- 
lease of  right  firom  the  surren- 
deree to  the  surrenderor,  when 
such  a  custom  exists^  vide  ante, 
p.  247. 

(39)  Baspool  v.  Long,  Yelv.  1 . 
S.C.  Noy,  42.  S.C.  Cro.  Eliz. 
879.  1  Roll.  Abr.  569.  Cop. 
G.  pL  5.  6  Vm.  Abr.  Cop.  (S.c.) 
pi.  8.  Su'T.Raym.404.  Rastal 
V.  Turner,  Cro.  Eliz.  598.  And 
see  6  Vin.  Abr.  Cop,  (E.  d.) 
pi.  11. 
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of  a  mere  covenant  to  surrender,  though  he  is 
bound  to  admit  the  assignee  of  a  covenantee, 
under  a  surrender  made  to  such  assignee  by  the 
covenantor  (40) :  But  the  assignee  of  a  surren- 
deree, 1  conceive,  cannot  compel  admission,  with- 
out satisfying  the  lord  such  fine  as  he  would  have 
been  intitled  to  by  the  admission  of  the  surren- 
deree, especially  where  there  is  a  custom  in  the 
manor,  by  which  the  lord  might  compel  the  sur- 
renderee to  come  in  and  be  admitted  (41). 

The  lord  is  not  compellable  to  admit  by  attor- 
ney (42)  (except  in  the  case  of  femes  covert,  and  of 
infants  taking  by  descent  or  surrender  to  will,)  (43), 
and  this  is  the/iatural  consequence  of  the  rule, 
that  fealty  cannot  be  done  by  attorney  (44) ;  but 
it  is  usual  to  admit  a  surrenderee  by  attorney,  and 
not  to  put  him  to  the  expence  of  appointing  one  by 
deed  (45),  if  admittance  is  the  only  object,  as  the 
court  may  name  any  person  present  to  act  for  the 
surrenderee,  and  to  receive  seizin  on  his  behalf; 
and  although  the  principal  should  be  beyond  sea, 
his  consent  given  at  any  subsequent  period,  will 

(40)  The  King  v.  the  Lord  2  P.  W.  77,  that  an  admittance 
of  the  Manor  of  Hendon  and  hia  upon  a  surrender^  made  by  vir- 
Steward,  2  T.R.  484.  1  vol.  tue  of  a  forged  letter  of  attor- 
Watk.onCop.57.a»<e,p.26e-7.  ney,  would  be  void.    But  see 

(41)  Jnte,  pp.  246,  267.  Jshby  v.  Blackwell,  Amb.  503. 

(42)  Co.  Cop.  s.  35.  Tr.80.  (43)  9  Geo.  1.  c.  29.  (Ap- 
Co.  Litt.  66,  b.  68.  &.  ib.n.  5.  pendix.) 

Com6c*«  case,  9  Co.  76.  b.  JFloyer.         (44)  Post.  Ch.  7.    Co.  Cop. 

V.  Hedgingham,  2  Ch.  Rep.  56.  s.  35.  Tr.  80. 
It  was  held  in  the  case  of  Hild-  (45)  See  Combers  case,  sup. 

yard  v.  S.  S.  Company  &  Keate, 
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coiistittite  it  a  good  admittance  (46).  In  the  late 
case  of  Wymer  ▼.  P^e  (47,)  Lord  EUenborough 
expressed  his  decided  opinion,  that  a  party  mi^t 
appoint  an  attorney  for  the  parpoae  of  sufiining 
a  i^cotrery,  as  of  common  right,  unless  there  was 
an  express  custom  to  the  contrary. 

We  have  seen  that  before  admittance  a  surren* 
deree  cannot  surrender,  even  if  the  surrender 
to  him  has  been  presented,  and  that  his  subse- 
quent admittance  will  not  make  such  surrender 
valid  by  relation,  and  that  the  steward's  accept- 
ance of  the  surrender  from  the  first  surrenderee, 
is  not  an  admittance  of  him  (48). 

But  as  the  admittance  upon  a  valid  surrender 
has  relation  to  it,  the  surrenderee  may  recover  in 
ejectment  upon  a  demise  laid  between  the  date  of 
the  surrender  and  the  admittance,  and  it  will  be 
sufficient  if  the  surrenderee  obtains  admittance  at 
any  time  before  trial  (40). 

If  the  surr^dereeis  in  possession,  he  may  main- 
tain trespass  before  admittance,  being  a  posses- 
sory action  only  (60),  though  it  was  formerly 
thought  otherwise  (51) ;  and,  after  admittance,  he 
may  have  an  action  of  debt  of  all  th^  rent  (62). 

(46)  BUmt  V.  Clark,  2  Sid  (50)  HoldfaU  d.  WooUamt 
Sl-S.    lb.  6  Vin.  Cop.  (M.  b.)      y.  Clapham,  IT.  ti.60l. 

pi.  5.  (51)  Berry  v.  Greene,  Cro. 

(47)  Stark.  9.    vide    also     Eliz.  349.  ante,  p.  154. 

47  Geo.  3.  Sess.  2 .  c.  8.  Append.  (52)  ColUne  v.  Harding,  Cro. 

(48)  Ante,  p.  151-2.  Post,  £liz.  606. 622.  Mo.  544.  13  Co. 
'  Admittance  by  Implication/  57-8.  Lane,  33. 

(49)  Ante,  p.  152. 
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iThe  heir  of  an  unadmitted  surrenderee,  tod 
the  devisee  of  an  Unadmitted  devisee,  have  116 
title  at  law  before  admission,  the  legal  title  re- 
maining iii  the  surrenderor  in  the  first  case,  attd 
in  the  heir  of  the  first  testator  in  the  second :  but 
there  is  this  distinction  in  the  effect  of  their  ad- 
mittance, ill  favour  of  such  heir  at  law ;  namely, 
that  hi^  admission  has  relation  to  the  surrender, 
equally  with  the  admittance  of  the  surrenderee 
himself,  but  the  admission  of  the  devisee  of  an 
unadmitted  devisee,  gives  no  legal  title  trithout  a 
surrender  ftt)m  the  heir  of  th6  first  testator ;  the 
latter  position  was  estdibli^hed  in  Doe  d.  Vei'nxm 
V.  Vernon  and  othef^  (53),  which  case  arose  out  of 
the  residuary  devise  in  the  will  of  Thomas,  Earl  of 
Strafford,  (vide  Roe  d,  Conolly  v.  Vernon^  5  East, 
61.)  (54):  and  the  court  observed,  that  the  first 
devisee,  (the  mother  of  the  plaintiflP,)  never  was 
ih  fact  admitted  under  the  surrender  by  her  fa- 
ther to  the  uses  of  his  will,  and  held,  that  her 
devisee  could  not  be  in  a  bt^tter  situation  than 
herself,  and  that  his  admittance  could  not  give 
him  a  title,  but  merely  clothed  him  with  a  Ugai 
title  to  the  possession,  if  he  had  before  a  leg^  title 
to  the  estate ;  and  that  supposing  him  to  have  an 
equity  (46),  a  court  of  law  could  not  help  him. 

« 

(53)  7  East^  8.    But  I  ap-  though  the  lord  could  not  com- 
prehend^ in  such  a  case^  that  pel  him. 
the  heir  of  the  first  devisee         (54)  Ante,  p.  1S3. 
might  claim  to  be  admitted^  al-  (55)  The   late  Vice  Chan- 
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The  above  case  of  Doe  &  Vernon^  more  par- 
ticularly shews  the  propriety  of  establishing  a 
deduction  of  legal  title  to  every  copyhold  on  the 
face  of  the  court  rolls,  which  is»  indeed,  in  every 
instance,  the  best  criterion  for  the  guidance  of 
the  lord  or  steward,  when  he  entertains  a  doubt 
as  to  the  rights  of  different  parties ;  here  it  is  seen, 
that  the  chain  of  legal  title  was  broken  from  the 
surrender  to  the  use  of  the  Earl  of  Strafford's 
will,  the  next  act  on  the  rolls  of  the  manor  being 
an  admittance  of  the  devisee  of  a  person  not  in 
the  seizin ;  and  when  a  court  of  equity  should 
have  obliged  the  heir  of  the  Earl  of  Strafford  to 
surrender  to  such  devisee,  then,  and  not  before, 
the  legal  title  would  be  regularly  deduced  on 
the  rolls. 

A9  application  to  a  court  of  equity  is  generally 
thought  to  be  absolutely  necessary,  when  the  heir 
refuses  to  give  effect  to  the  intention  of  the  ances- 
tor ;  for,  although  a  manor  court  is  to  some  pur- 
poses a  court  of  equity  as  well  as  law,  yet  it  does 
not  possess  the  powers,  by  which  the  superior 
courts  may  compel  a  trustee  to  unite  the  legal 
estate  to  the  equitable ;  but,  according  to  the  case 
in  1  Leo.  (66),  if  the  copyholder  should  not  obey 
the  decree  of  the  manor  court,  it  is  in  the  power  of 
the  lord  to  seize  and  admit  the  rightful  tenant. 

cellor  decided,  that  a  devisee  of     v.  Elwell,   I  Madd.  Rep.  627. 
an  unadmitted  devisee,  has  no     ante/ p.  324. 
title  even  in  equity,  JVainewright  (56)  P.  2 .  ca.  S .  Jnte,  p.  1 16, 

117. 
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It  has  long  been  settled,  that  the  admittance 
of  the  tenant  for  life  or  years  is  the  admittance 
of  all  in  remainder,  and,  therefore,  that  the  in- 
terest of  the  remainder-man  is  the  subject  of  a 
surrender  (57). 

But  the  surrenderee  of  the  particular  tenant, 
and  the  heir  or  surrenderee  of  a  remainder-man 
or  reversioner,  must  be  admitted  (58). 

And  a  custom  for  tenants  in  remainder  to  come 
in  and  be  admitted,  and  pay  a  fine,  has  been  held 
to  be  good  (59). 

If  a  copyholder  surrenders  to  particular  uses 
which  determine,  even  if  he  parts  with  his  whole 
estate,  limiting  the  reversion  in  fee  to  himself;  or 
surrenders  on  condition,  and  the  condition  is  per- 
formed by  the  surrenderor,  or  broken  by  the  sur- 
renderee, as  the  case  may  happen  to  be,  he  is  in 
of  his  old  seizin,  and  no  admittance  therefore  can 
be  requisite  (60). 

(57)    See  the  cases^    ante,  v.  Jenney,  5  East,  522.  7  East, 

p.  150.  (n.  51.)     Dell  &  Hig-  22.  Lord  Kensington  y.Mansell, 

.  den.  Mo.  358.    Brown*8  case,  l^Ves.  246,253.  Bat  see  Co.  Cop. 

4  Co.  22.  b.  Fttch'8  case.  s.  SG^Tr.lSO.  Gilb.Ten.  194. 
ib.  23.  a.  Jurden  v.  Stone,  (58)  Gyppyn  v.  Bunney,  Cro. 
Hutt.  18.     Warsopp  v.  Ahell,  Eliz.  504,  Mo.  465.    Auncejme 

5  Mod.  306.  Blackbom  or  Bat'  &,  Auncelme,  Cro  Jac,3l,Watk, 
more  or  Blackborough  &  others,  Gilb.  Ten.  416-17.  (n.  77.)  Dy. 
V.  Greaves  and  others,  2  Lev.  137.  pi.  26.  Feame's  P.  W.  103. 
107.  iMod.  102, 120.  3Keb.  (59)  Gyppyn  &  Bunney, 
263,  329.  1  Vent.  260.  Barnes  Barnes  &  Corke,  Doe  &  Jenney, 
V.  Corke,  3  Lev.  308.    Earl  of  sup. 

Bath  V.  Abney,    1  Burr.  206.  (60)  Margaret  Podger's  case, 

Cowp.  713.    Doe  d.  Whithread      9  Co.  107.  a.  BuUeyji  &  GraunVs 
VOL.  I.  2  A 
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But  if  by  the  surrender  to  uses  the  copyholder 
takes  back  a  life  estate,  or  other  particular  in- 
terest, then  I  apprehend  he  must  be  re-admitted 
to  give  effect  to  the  surrender  (61). 

Joint-tenants  are  seized  per  mie  et  per  tout, 
therefore  the  admission  of  one  is  the  admittance 
of  all  of  them,  and  if  one  die  or  release  to  the 
others,  no  new  admittance  is  necessary  (62) ; 
these  rules  apply  to  the  admission  of  one  of  se- 
veral devisees  in  trust,  but  it  is  to  be  recollected, 
that  if  one  refuse  to  act,  the  entire  legal  interest 
vriW  vest  in  the  codevisees  in  trust,  Reid  v.  Sher- 
goldy  10  Ves.  380.  ante,  p.  326. 

CoPAKCENERS  are  but  as  one  heir,  consequently 
one  admission  will  suffice  for  all ;  and  when  they 
are  admitted  in  coparcenary,  it  would  seem  that 
they  may  release  to  each  other  as  joint- tenants 
may  do  (63).   But  coparceners  are  sometimes  ad- 


case,  1  Leo.  175.  S.C.  Cro. 
Eliz.  148.  Co.  Cop.  s.  56.  Tr. 
129.  Thrustout  d.  Gower  v. 
Cunningham,  2  Sir  W.  Bl.  1046. 

(61)  Roe  d.  Noden  v.  Grif- 
fiths  or  Griffits,  1  Sir  W.  Bl. 
605.  S.C.  4  Burr.  1952. 

(62)  Co.  Cop.  s.  35.  Tr.  82. 
ih.  s.  56.  Tr.  130.  Co.  Litt. 
193.  a.  318.  a.  3  ih,  sect.  286, 
288.   ^a5CV.Pre%,  Winch.  3. 


Mortimore's  case,  Het.  150. 
Gilb.  Ten.  289,  330.  Kitch. 
240.  Roe  d.  Ashton  v.  Huiton 
and  others,  2  Wils.  162.  ante, 
p.  151. 

(63)  Litt.  s.  241.  Co.  Litt. 
67.  a.  163.  b.  Mortice  v.  Prince, 
Cro.  Car.  521.  3  Leo.  13.  ca.  30. 
Gilb.  Ten.  73.  and  n.  174. 
1  Watk.  on  Cop.  277-8-9.;  but 
see3T.R.165. 
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mitted  severally,  and  then  one  cannot  release  to 
the  others. 

On  the  death  of  one  of  several  coparceners,  the 
survivors  have  no  right  except  by  descent ;  and 
therefore  the  heirs  of  a  deceased  coparcener  must 
be  admitted  (64). 

But  if  one  joint-tenant  or  one  coparcener  will 
surrender  to  the  others,  the  surrenderees  would, 
I  apprehend,  be  in  of  a  new  seizin,  and  con- 
sequently must  be  admitted  to  the  portion  so 
surrendered. 

Tenants  in  common  are  altogether  different 
from  either  joint  tenants  or  coparceners ;  there  is 
no  survivorship  between  them,  and  as  they  take 
and  transmit  several  estates,  they  cannot  release 
to  each  other,  and  the  heirs  of  each  must  be  duly 
admitted  (65). 

Baron  and  feme. — As  the  husband,  in  right 
of  his  wife,  is  seized  of  her  freehold  estates  dur- 
ing the  coverture,  so  he  becomes  tenant  to  the 
lord  of  her  copyhold  lands,  and  is  to  sit  on  the 
homage  and  perform  the  services  to  the  lord ;  but 
being  seized  in  right  only  of  his  wife,  without 
any  secession  from  the  tenancy,  no  admission  is 

(64)  Co.  Litt.  s.  286.  Co.  Fisher  v.  Wigg,  1  Lord  Raym. 
Cop.  s.  56.  Tr.  130.  Gilb.Ten.  631.  S.C.  1  P.W.  21.  S.C. 
478.  n.  174.  1  Watk.  on  Cop.  1  Salk.  391.  1  vol.  VTatk.  on 
272,  279.  Cop. 280.  JttreekScutt.  6  East, 

(65)  Co.  Cop.  s.  56.  Tr.  130.  484.  S.  C.  2  Smith  458. 

2  A  2 
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requisite  (66) :  if  the  wife  took  by  descent,  it  would 
seem  that  the  husband  may  even  enter  in  her  right, 
before  her  admittance  (67). 

When  the  customary  curtesy  or  dower  is  of  the 
whole  of  the  copyhold,  and  not  of  a  portion  only, 
the  law,  I  apprehend,  casts  the  possession  on  the 
husband  or  wife,  the  same  as  in  curtesy,  at  com- 
mon law,  or  in  dower  ad  ostium  eccUsuBj  or  ex  as- 
sensu  patrisj  where  assignment  is  not  necessary, 
the  lands  being  ascertained ;  and  as  in  these  cases 
the  heir  is  prevented  from  entering  and  acquiring 
seizin,  and  the  estate  to  be  considered,  therefore, 
a  continuation  of  the  seizin  of  the  deceased  wife 
or  husband,  I  would  submit  that  no  admittance 
of  the  survivor  is  requisite ;  but  when  the  curtesy 
or  dower  is  of  a  portion  only  of  the  copyholds,  it 
would  seem  that  the  husband  surviving  the  wife, 
or  the  wife  surviving  the  husband,  cannot  enter 
without  assignment  by  the  heir,  and  conse- 
quently, that  admittance  would  be  requisite,  the 
possession  or  seizin  of  the  husband  or  wife  being 
broken  by  the  right  of  entry  in  the  heir  (68). 


(66)  Hedd  v.  Ckalener,  Cro. 
Eliz.  149.  Calth.  52.  Co.  Cop. 
s.  56.  Tr.  129.  Gilb.  Ten.  289, 
291.  i  i6.  461.  n.  139. 

(67)  1  Vol.  Watk.  on  Cop. 
273.  cites  Watk.  on  Desc.  53-4. 
(n.)  ante,  p.  96. 

(68)  Chapman  &  Sharpe, 
2  Show.  184.  Jurden  v.  Stone, 


Hutt.  18.  Howard  v.  Bartlet, 
Hob.  181.  Cro.  Jac.  573. 1  Lev. 
20, 172.  Gilb.  Ten.  373.  n.25. 
Rennington  v.  Cole,  Noy,  29. 
Watk.  on  Desc.  101.  to  105. 
Ante,  p.p.  87-9,  93,  96.  But  in 
some  manors  the  custom  is, 
that  the  wife  shall  be  admitted 
to  her  dower  of  all  the  land. 
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It  must,  however,  be  borne  in  mind,  that  this 
distinction,  if  a  correct  one,  is  to  be  supported 
only  by  the  argument,  that  admittance  cannot  he 
necessary  when  there  is  a  continuation  of  the  pos- 
session  of  the  deceased  husband  or  ^fe,  which  is 
the  case  when  no  mesne  seizin  can  take  place ;  and 
that,  by  the  same  nile,  it  is  necessary y  when  the 
entry  of  the  heir  would  create  a  chasm  between  the 
death  of  the  wife  or  husband,  and  the  possession 
of  the  survivor,  and  does  not  draw  to  it  the  sanc- 
tion of  an  important  difference  between  curtesy 
and  dower  at  common  law ;  namely,  that  the  te- 
nant by  the  curtesy  holds  immediately  of  the  lord, 
and  is  tenant  to  him,  whereas  the  dowress  holds 
of  the  heir,  and  is  attendant  on  such  heir  for  the 
third  of  the  services  (69) ;  for  in  copyhold  cases 
the  tenant,  whether  in  fee  or  for  life,  or  any  less 


and  then  the  heir  is  not  admit- 
table  during  her  life^  Borne- 
ford  V.  Packington,  1  Leo.  1. 
6  Vin.  Cop.  (H.e.)  pi.  1. 

In  Forderv.  Wade  and  others, 
4  Bro.  Ch.  Rep.  525,  where  the 
widow  of  cestui  que  trust  had 
entered  as  guardian  to  her  son; 
Lord  Loiighborough,  on  the 
question  whether  the  widow 
was  dowable,  said,  "  Then  to 
"  consider  it  as  the  case  of  a 
**  copyhold,  the  widow  was  not 
''  entitled  to  enter  till  she  had 
"  paid  her  fine  and  been  ad- 
*'  mitted  :  admission  only  makes 


'f  her  title,  and  in  this  case  till 
''  admitted,  non  constat  whe- 
*'  ther  she  would  be  admitted. 
''  Even  a  dowress,  who  has  not 
''  entered,  need  not  be  named 
'*  in  a  recovery."  And  in  de- 
creeing that  the  widow  was  not 
dowable,  being  of  a  trust  estate, 
his  lordship  added,  '^  If  I  am 
right  that  the  freebench  would 
not  exclude  the  heirs  seisin,  it 
''  would  be  immaterial  whether 
"  the  widow  was  entitled  to 
"  freebench  or  not." 

(69)  Watk.  on  Desc.   104. 
Gilb.  Ten.  173. 
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estate,  holds  immediately  of  the  lord  by  the  cus- 
tomary  rents  and  services. 

But  the  presumed  necessity  of  an  admittance  to 
the  customary  curtesy  or  dower,  ]wrhen  it  is  of  a 
portion  only  of  the  copyhold,  may  of  course  be 
controlled  by  a  special  custom,  that  such  admit- 
tance shall  not  be  requisite,  or  that  the  curtesy  or 
dower  shall  be  of  a  portion  of  the  interest  in  the 
land,  and  not  of  the  land  itself,  or  of  a  portion  of 
the  rent  only  (70). 

The  necessity,  in  former  times,  of  the  lord's 
consent  to  the  marriage,  and  the  payment  in 
some  instances  of  a  fine  on  marriage,  are  used  by 
Mr.  Watkins  as  arguments  against  the  necessity 
of  a  new  admission  of  the  wife  on  the  death  of 
the  husband,  or  of  the  husband  on  the  death  of 
the  wife,  when  dower  or  curtesy  is  allowed  by 
the  custom  of  the  manor  (71) ;  but  it  must  be  re- 
collected that  the  fine  which  the  lord  exacted  for 
his  license  or  consent  to  the  marriage  of  his  te- 
nant, was  of  a  very  different  nature  to  a  fine  on 
an  admittance  of  a  copyholder,  and  where  no 
such  fine  can  be  demanded,  the  argument  de- 
duced from  the  right  to  exact  it  surely  ceases. 

And  it  is  not  to  be  forgotten  that  my  Lord 
Coke  says  (72),  "  So  if  a  copyhold  descendeth, 

(70)  Col.  Jurid.  2  vol.  382,  (71)  1  Vol.  on  Cop.  275.  N. 

Customs  of  Westsheen,  &c.  and  136.  to  Gilb.  Ten.  p.  460. 

see   Gilb.  Ten.   n.  97.    ante,  (72)  Cop.  s.  56.  Tr.  128.  And 

p.  86.  see  Wheeler's  case,  4  Leo.  240. 
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"  and  the  lord  admitteth  the  heir,  where  by  the 
"  custom  of  the  manor  the  wife  is  to  have  dower, 
"  and  the  husband  is  to  be  tenant  by  the  curtesy 
*•  of  a  copyhold ;  either  of  them  shall  be  ad- 
*•  mitted,  and  shall  pay  a  fine  to  the  lord." 

When  the  wife  is  intitled  to  a  copyhold  for  a 
term  of  years,  it  would  seem  that,  as  her  interest 
in  chattels  real  vests  absolutely  in  the  husband, 
if  he  survives  her  (73),  and  as  there  is  no  change 
of  tenancy,  the  husband  being  the  lord's  tenant 
during  the  coverture,  it  is  not  necessary  that  lie 
should  be  admitted  (74). 

Executor  and  Administrator.  But  it  was 
held,  in  the  Earl  cf  Bath  v,  Abriey  (151),  that  the 
executor  or  administrator  of  a  termor  is  com- 
pellable to  be  admitted :  and  though  it  was  said 
arguendo  in  that  case,  that  the  lord  is  not  obliged 
to  admit  for  terms  of  years ;  yet  no  authority  was 
quoted  to  support  the  proposition,  and  it  appears 
contrary  to  all  principle  as  well  as  practice  (76). 


(73)  Co.  Litt.  46.  b.  i6. 300. 
a.:  ifr.  351.  a.  and  n.  (1.) 

(74)  HaucheVs  case,  Dy. 
251.  a.  S.C.  (called  DedicotVs 
case>)  3  Leo.  9.  Co.  Cop.  s.  56. 
Tr.  129.    Gilb.  Ten.  333. 

(75)  1  Burr.  206. 

(76)  Gravenor  &  Ted,  4  Co. 
23.  a.  Co.  Cop.  s.  47-  Tr.  110. 
Blaekborn  or  Batmore  or  Black- 


borough  V.  Greaves,  ante  (n.  57)  j 
but  in  DedicotVs  case,  3  Leo.94  it 
was  said  by  Brown  and  Dyer,  Js ', 
against  the  opinion  of  Wes- 
ton, J.  that  executors  shall  take 
a  term  of  years  without  any 
admittance:  and  see  Ifeydon'i 
case.  Mo.  128.  Gilb.  Ten.  290. 
Cumb.  445.  Otlery  Monastery 
case,  4  Leo.  US. 
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Power.  When  a  power  of  appointment,  or  of 
sale,  of  copyholds,  is  given  by  a  copyholder  to 
another  by  his  will  or  otherwise,  under  a  pre- 
vious surrender  to  uses,  it  is  not  the  person  in 
whom  the  power  of  appointment  is  vested,  but 
the  appointee  that  is  to  be  admitted,  the  former 
having  no  interest  (77). 


Bankruptcy.  And  as  the  persons  to  whom 
the  copyhold  estates  of  a  bankrupt  are  conveyed 
by  the  commissioners,  pursuant  to  the  powers 
vested  in  them  by  certain  statutes  (78),  are  to  be 
considered  appointees  within  the  above  rule,  it 
follows  that  such  appointees  are  to  be  admitted  : 
if,  therefore,  the  copyholds  are  included  in  the 
bargain  and  sale  from  the  commissioners  to  the 
assignees,  the  assignees  must  of  course  be  ad- 
mitted; and  so,  consequently,  must  any  pur- 
chaser of  them,  if  he  would  acquire  the  legal 
estate  (79).  With  a  view,  therefore,  to  avoid  the 
payment  of  a  double  fine,  copyholds  are  gene- 


(77)  Beal  or  Brent  v.  Shep- 
herd, Cro.  Jac.  199.  Holder  d. 
Sulyard  v.  Preston,  2  WUs.  400. 
Post.  tit. '  Fine;  [Poweb]. 

(78)  Ante,  p.  100. 

(79)  Where  a  commission 
was  superseded  on  tLe  ground 
that  when  it  issued  the  peti- 
tioning creditor's  debt  was  not 
due^  it  was  held  that  the  assig- 
nees ceased  to  have  the  legal 


estate,  and  could  not  enforce  a 
previous  contract  for  sale  of 
copyhold  lands;  whidi  had  been 
abandoned  on  the  objection  to 
the  validity  of  the  comimission, 
although  another  commission 
had  issued^  under  which  the 
same  persons  were  chosen  as- 
signees. Bartlett  v.  Tuchiu, 
6  Taunt.  259.  ante,  p.  361. 
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rally  excepted  out  of  the  bargain  and  sale  of  the 
bankrupt's  estates  to  the  assignees,  and  by  which 
no  inconvenience  can.  arise,  with  reference  to 
crown  debts,  as  an  extent  of  the  crown  does  not 
afiect  copyholds  (80) :  this  expedient  was  first 
suggested  by  Lord  Chancellor  Hardwicke,  in  the 
case  of  Z>rttry  v*  Man  (81)^  who  observed,  that 
the  commissioners,  where  the  creditors  could 
meet  with  a  purchaser  of  the  copyhold,  might 
convey  to  him  in  the  first  instance ;  and  though 
there  might  be  occasion  sometimes  for  temporary 
assignments,  for  the  better  preserving  the  bank- 
rupt's  estate,  yet  commissioners  were  not  obliged 
by  the  clause  in  the  5th  Geo.  2.  (82),  relating  to 
temporary  assignments^  to  appoint  an  assignee  of 
the  whole  estate,  because  tl^e  words  are  in  the 
disjunctive,  immediately  to  appoint  one  or  more 
assignee  or  assignees  of  the  estate  or  effects,  or 
any  part  thereof. 

A  doubt  has  been  suggested  as  to  the  power 
of  excepting  copyholds  in  the  assignment  from 
the  commissioners  to  the  assignees  chosen  by  the 
creditors^  the  act  of  5  Geo.  2.  c.  30.  s.  26,  having 
provided  that  "  the  commissioners,  or  the  major 
part  of  them  authorised,  shall  assign  every  such 
bankrupt's  estate  and  effects  unto  such  person  or 
persons  as  the  major  part  in  value  of  such  cre- 
ditors, according  to  the  several  debts  then  proved, 
shall  choose  as  aforesaid  "  (83). 

(80)  Ante,  p.p.  60,  105.  (83)  2  Montag.  Bpt.  Laws. 

(81)  lAtk.  96    Co.Tr.l28.      130-1. 

(82)  C.  30.  s.  30. 
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But  upon  an  objection  lately  taken  to  a  title 
of  copyholds,  which  had  been  sold  by  the  assig- 
nees, that  the  commissioners  had  executed  the 
bargain  and  sale  to  the  vendee  in  the  first  in- 
stance, instead  of  surrendering  to  the  assignees, 
and  then  the  assignees  surrendering  to  the  pur- 
chaser, the  present  Vice  Chancellor,  after  a  very 
full  argument,  (wherein  it  was  admitted  that 
considerable  doubts  existed  in  the  profession  on 
this  point,  notwithstanding  the  decision  of  Lord 
Hardwicke),  held,  that  the  objection  could  not 
be  sustained  (84). 

The  admittance  of  the  vendee  or  appointee  of 
commissioners  of  bankrupt,  has  relation  to  the 
bargain  and  sale  or  instrument  of  appointment, 
in  the  same  manner  as  the  admittance  of  a  sur- 
renderee relates  in  point  of  interest  to  the  date 
of  the  surrender,  and  with  precisely  the  same 
consequences,  so  that  the  bankrupt  ceases  to  be 
a  copyholder  on  the  inrolment  of  the  bargain  and 
sale  (85).     But  if  the  bankrupt  should  die  before 

(84)  Ex  parte  Holland,  in  not  having  relation  to  the  latter 
re.  Harvey,  [The  author  is  in-  as  in  a  bax^in  and  sale  in- 
debted for  this  authority  to  rolled  under  the  stat.  Hen.  8. 
Mr.  Rose.]  Elliot  &  Danby,   13  Mod.  3. 

(85)  Parker  v.  Bleake,  Cro.  Perry  v.  Bowes,  1  Vent.  360. 
Car.  568.  S.C.  W.Jones, 451.  S.C.  T.  Jones,  196.  Bennet 
Cooke's  Bank.  Laws,  1  vol.  v.  Gandy,  Carth.  178.  Doe  d. 
285-6.  Ante,  p.  88,  152.  It  Esdatle  v.  Mitchell,  2  Mau.  & 
is  from  the  inrolment,  and  not  Sel.  446. 

from  the  date  of  the  bargain  [Insolvbnt  Debtor's  Act. 

and  sale,  that  the  estate  of  a      Sec  Post.  tit. '  Fine,"'] 
bankrupt    passes,    the  former 
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any  appointee  claimed  to  be  admitted,  I  ap«- 
prehend  the  lord  might  seize  qttausqtie  after  three 
proclamations. 


Admittance  by  implication.  ,  It  was  for- 
merly thought,  that  the  steward's  acceptance  of 
a  surrender,  from  the  surrenderee  of  a  copyhold, 
would  be  an  implied  admittance  (86),  and  for 
which  the  cases  of  Baker  or  Barker  v.  Den- 
ham  or  Dereham  (87),  Gyppyn  v.  Bunney  (88), 
Colchin  V.  Colchin  (89),  and  Rawlinson  v. 
Green  (90),  appear  to  have  been  relied  upon  as 
authorities ;  but  it  was  ably  shewn  by  Lord  El- 
lenborough,  in  the  case  of  Doe  &  Tq/ield  (9l)y 
that  such  a  surrender  is  void,  and  that  the  above 
authorities  do  not  support  the  position,  it  appear- 
ing by  the  supplement  to  Lord  Coke's  Copy- 
holder, s.  4.  that  if  the  point  in  question  arose  at 
all  in  Baker  &  Denham^  it  was  ruled  the  other 
way ;  that  Gyppyn  &  Bunney  was  the  case  of  a 
surrender  by  a  remainder-man,  the  tenant  for  life 
having  been  admitted,  and  which  was  the  admis- 


(86)  Elkinw.  J^a«toZ2^3Bulst. 
«32.  1  Roll.  Ab.  505.  X.  pi.  1 . 
6  Vin.  Cop.  (E.  b) .  Co.  Litt.  60. 
a.  n.  2.  1  vol.  Watk.  on  Cop. 
269-70. 

(87)  Sty.  145.  1  Mod.  102. 

(88)  Cro.  Eliz.  504. 

(89)  /6.  662. 

(90)  Poph.  127.  S.C.  (called 
Rawlinson  v.  Gretves,)  3  Bulst. 


237.   S.  C.   (called  Robinson  v. 
Greves,)  Bridgman's  Rep.  81 . 

(91)  11  East,  249.  2  Bl. 
Com.  368.  and  see  Wilson  v. 
Weddelly  Yelv.  145.  S.C.  1 
Brownl.  143.  Dixie's  case, 
24  Eliz.  cited  Co.  Litt.  60.  a. 
n.  2.  and  in  11  East,  252.  ante, 
p.  152-3. 
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sibn  of  all  in  remainder  (92) ;  that  Colchin  &  CoU 
chin  wad  the  case  of  an  heir,  and  who  may  surren- 
der before  admittance  on  satisfying  the  lord  his 
fine  (93) ;  and  that  the  surrender  in  the  case  of 
Rawlinsan  &  Green  was  clearly  proved  to  be  void 
by  an  able  ailment  in  the  report  in  Bridgman. 

The  case  of  Rawlinsan  &  Green  appears  to  have 
been  decided  on  the  ground,  that  no  admittance 
could  be  implied,  either  from  the  presentment  of 
the  surrender,  the  acceptance  and  entry  of  it  by 
the  steward,  or  the  delivery  of  a  copy  of  such 
entry  to  the  surrenderee,  those  acts  by  the 
steward  being  ministerial  only,  and  not  of  neces- 
sity implying  an  admittance. 

But  it  would  seem,  by  the  argument  referred 
to,  that  if  the  lord  himself  had  accepted  the  sur- 
render, it  would  have  implied  an  admittance  (94). 

And  it  has  been  held,  that  the  lord's  saying  to 
a  surrenderee,  that  he  agrees  to  the  sun'ender, 
and  that  he  shall  be  his  tenant,  is  a  sufficient 
admittance  (95). 

And  also,  that  the  lord's  acceptance  of  rent 


(92)  Ante,  p.p.  150,  153. 

(9^)  Ante,  p.  346. 

(94)  Bridgm.  83.  3  Bulst. 
239-40.  'y  and  see  ib.  232. 4  Burr. 
1965.  5  Burr.  2780,  et  seq. 
llMod.ro.  Gilb.  Ten.  282-3. 
but  see  ante,  p.  121-2,  and  Qu. 
as  to  the  effect  of  the  lord's  ac- 
ceptance of  a  surrender  from  a 


surrenderee  of  copyholds,  out 
of  court? 

(95)  Elkinv.  Wa8tell,SBvlst. 
232.  RosewellorEroselY. Welsh, 
tZ>.  219.  S.C.  Cro.  Jac.  403. 
S.C.  Bridgm.52.  S.C.  1  RoU. 
Rep.  415.  S.C.  Godb.  268. 
1  RoU.  Abr.  502.  (M.)  pi.  4. 
Ib.  505.  (X.)  pi.  2. 
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from  the  surrenderee,  if  expressly  ojccepted  from 
Mm  us  a  copyholder^  is  a  good  admittance  (96). 

The  lord's  assessing  a  fine  upon  the  surren- 
deree is  not  a  virtual  admittance  (97),  though  the 
acceptance  from  him  of  a  fine  or  of  fealty  it  ap- 
pears would  be  so  (98). 

It  has  been  doubted,  whether  the  lord's  avow- 
ing on  the  heir  for  rents  or  services,  would  be 
tantamount  to  an  admission  (99) ;  yet  the  better 
opinion  seems  to  be,  that  it  would  not  (100). 

But  if  the  lord  or  steward  should  swear  the 
surrenderee  on  the  homage,  it  would,  I  appre- 
hend, amount  to  an  admittance  (101). 

Admittance  does  not  in  itself  constitute  a  pos- 
session, but  only  gives  the  party  the  means  of 
obtaining  possession  if  he  has  a  right  to  it  (102) ; 

(96)  Rosewell  or  Frosel  v.  (98)  3  Bubt.  239.  Dy.  292. 
JVeUk,  ante,  p.  364;  but  it  is  a.  pi.  68.  Gilb.Ten.283.  6Vin. 
observable,  that  in  the  report  of  Cop.  (B.  b.  2.)  pi.  4.  Calth. 
this  case  in  Cro.  Jac.  it  is  said  Bead.  63. 

to  have  been  held,  that  the  ac-  (99j  1  Vol.  Watk.  on  Cop. 

ceptance  of  rent  from  the  sur-  246-7.  Gilb.Ten.  n.  135.  p. 459. 

renderee  does  not  give  any  in-  (100)  Eitch.  87.    Co.  Cop. 

terest    until   the  surrender  is  s.  41.  Tr.  94.    Gilb.  Ten.  287. 

presented  in  court  3   and  that  (101)  4  Burr.  1955.   1  Vol. 

in    Baker    v.    Denham,    Sty.  Watk.  on  Cop.  246. ;  and  see 

146.  Bacon,  J.  doubted  whether  further  as  to.  admittance  by  im- 

the  lord's   acceptance  of  rent  plication,    Gilb.   Ten.    282-3. 

amounted    to    an    admission,  6  Vin.  Cop.    (B.  b.  2.)   pi.  4. 

Gilb. Ten. 282-3.  4  Mod.  252.  Com.  Dig. Cop.  (G. 4}  5 Burr. 

Ante,  tit.  Plresentment  of  Sur-  2780  et  seq. 

render,  p.  295,  298.  (102)     Hasset    v.    Hanson, 

(97)  Brown  v.  Dyer,  1 1  Mod.  Wm.  67. 
73.  6  Vin.  Cop.  (G.b.)  pi.  19. 
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and  as  no  person  can  recover  in  ejectment  with* 
out  having  been  admitted,  except  indeed  an  heir 
at  law  (103),  the  lord  is  not  justified  in  revising 
admission  where  there  is  a  colourable  title  (104). 

A  grant  wrongfully  made  is  wholly  void,  and 
the  lord  or  steward  may  afterwards  admit  accord- 
ing to  the  surrender  (105). 

And  if  there  is  any  variation  between  the  sur- 
render and  admittance,  the  estate  will  be  accord- 
ing to  the  surrender ;  as  if  the  grant  be  to  the  sur- 
renderee and  a  stranger,  the  whole  shall  enure  to 
the  surrenderee ;  or  if  the  surrender  be  absolute, 
and  the  surrenderee  is  admitted  on  condition, 
the  condition  is  void  (106). 

And  again,  if  the  copyholder  surrenders  for  life, 
and  the  lord  admits  in  fee,  the  surrenderee  has 
but  an  estate  for  life,  for  he  is  in  by  force  of  the 
surrender  (107);   and  the  admittance,   in  what- 


(103)  The  late  case  of  Roe 
&  Loveless,  2  Barn.  &  Aid.  453^ 
has  decided^  that  in  the  absence 
of  any  special  custom  to  the 
contrary,  a  grant  in  reversion 
operates  as  an  admission  of  the 
grantee,  who  haying  a  perfect 
legal  title  may  maintain  eject- 
ment when  his  reversionary 
estate  Mis  into  possession. 

(104)  LoflPt,  390.  11  East, 
250.     Ante,  p.  347. 

(105)  Kitch.  162.  Co.  Cop. 
8.  41.  Tr.  92.  Westwick  v. 
9Vyer,  4  Co.  28.  b.     Baddeley 


▼.  LeppingweUy  3  Bmr.  1543. 
Allin  &  Nash,  Noy,  152.  S.  C. 
1  Brownl.  127.  Hether  k  Bom- 
man.  Sty.  462.  3  liCo.  210. 
ca.  274. 

(106)  Co.  Cop.  s.  41.  Tr. 
92-3.  Westwick  &  Wyer,  Allen 
V.  Nash,  sup.    Kitch.  171. 

(107)  Westwick '  &  Wyer, 
4  Co.  28.  b.  Bunting  v.  Le- 
pingwel,  4  Co.  29.  b.  Baddeley 
V.  Leppingwell,  sup.  4  Burr. 
1961.  Kitch.  171.  GUb.  Ten. 
255.     Calth.  Read.  61. 
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ever  manner,  always  enures  accordii^  to  the 
title  (108). 

Yet  where  a  copyholder  made  a  surrender  to 
the  use  of  himself  for  life,  remainder  to  his  wife 
for  life,  remainder  to  the  baron  and  feme  in  tail, 
remainder  to  the  heirs  of  the  body  of  the  baron, 
and  after  the  death  of  baron  and  feme,  the  eldest 
son  and  heir  of  the  body  of  the  surrenderor  was  ad- 
mitted generally  as  heir,  but  not  to  the  estate  tail, 
and  then  mortgaged  and  died  leaving  issue  whom 
the  lord  admitted,  the  mortgagee  recovCTed  in 
ejectment,  it  being  held  that  the  legal  title  to  the 
fee-simple  which  descended  from  the  father  to  the 
eldest  son,  remained  in  the  son  until  admittance 
under  the  surrender  made  by  the  father  (109). 

It  is  said,  that  if  the  uses  of  the  admittance  are 
more  extensive  than  the  surrender,  the  admission 
may,  in  respect  of  the  lord's  interest,  operate  as 
a  new  grant  (110) ;  but  when  a  person  is  admitted 
in  a  particular  character,  with  reference  to  a  for- 

(108)  3  Bulst.  240.  Lane 
&  Pannel,  1  RoU.  Rep.  317. 
438.  Church  v.  Mundy,  12  Ves. 


431.  But  Lord  Coke^  in  his 
Comp.  Cop.  s.  41.  (Tr.  93.) 
says,  "  If  I  surrender  with  the 
"  reservation  of  a  rent,  and  the 
"  lord  admits,  not  reserving  a 


'  for  the  surplusage,  and  the 
'  admittance  so  &r  current  as 
'  it  agreeth  with  my  surren- 
'  der."  And  again,  '^  If  I 
'  surrender  upon  condition,  and 
'  the  lord  omits  the  condition, 
'  the  admittance  is  wholly 
'  voidr 


rent,  or  reserving  a  less  rent  (109)  6  Vin.  Cop.   (G.  b.) 

than  I  reserved  upon  the  sur-  pi.  19.  Hill.  5  Ann.  B.R. 

'^  render,    this    admittance  is  (HO)  4  Leo.  88.   ca.  186. 

"  wholly  void :  but  if  the  lord  1   Freem.  246.     1  Watk.    on 

"  reserveth  a  greater  rent,  then  Cop.  52.  (n.  p.)     Gilb.  Ten.  n. 

''  is  the  resen^ation  void  only  119,  120. 
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mer  grant,  and  no  new  estate  is  in  the  contem- 
plation of  the  parties,  the  admission,  if  void,  shall 
not  operate  as  a  grant  in  respect  of  the ,  interest 
ofthe  admitting  lord. 

So  in  Zouch,  on  the  demise  of  For^e  V .  For^e  ( 1 1 1 ), 
it  was  held,  by  the  Court  of  King's  Bench,  that 
the  administrator  of  a  grantee  of  a  copyhold  pur 
autre  vie^  who  had  no  title  in  that  character,  as 
there  cannot  be  a  general  occupant  of  a  copy- 
hold (112),  could  not  recover  in  ejectment  under 
an  admittance  by  the  lord,  as  upon  a  substantive 
grant  of  a  new  estate. 

It  must,  however,  be  recollected,  that  a  release 
by  a  person  intitled  to  be  admitted,  to  one  who 
is  admitted  wrongfully,  will  enure  by  way  of  ex- 
tinguishment (113) ;  and  that  if  no  estate  is  men- 
tioned in  the  surrender,  it  may,  in  some  cases  at 
least,  be  implied  from  the  admittance  (114). 

Tlie  power  of  compelling  the  lord  to  admit  a 
copyholder  was  first  assumed,  it  would  seem,  by 
the  courts  of  equity  (115),  and  now  a  mandamus 
at  law  will  lie,  as  we  shall  tfee  hereafter  (116); 

(111)  7  East,  186. ;  and  see  S.C.  Mo.  842.  S.C.  1  RoIL 
Right  d.  Dean  and  Chapter  of  Rep.  125.  Gab.TeQ.291.  Post. 
Wells  V.  Bawden  and  others,      Ch.  13. 

3  East,  260.  (116)  Post.  Ch.  13.,  And  in 

(112)  Ante,  p.  61, 106.  Lord  Montague    v.   Dudman, 

(113)  Ante,  p.  247.  2  Ves.  398,  Lord  Haidwicke 

(114)  Ante,  p.  161.  Gilb.  said,  that  the  Court  of  Chan- 
Ten.  255. ;  but  see  Co.  Cop.  s.  eery  had  no.  jurisdiction  to  grant 
41.  Tr.  93.  Ian  injunction  to  stay  proceed- 

(115)  4  Co.  24.  a.  28.  b.  ings  on  a  mandamus. 
Ford  V.  Hoskins,  Cro  Jac.  368. 
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but  neither  the  surrenderor  or  surrenderee  can 
maintain  an  action  against  the  lord  for  refusing 
admittance  (1 1 7). 

The  lord  cannot  bring  a  bill  in  equity  against 
copyholders  to  compel  them  to  be  admitted,  al- 
though, if  there  is  a  confusion  of  lands,  he  may 
have  a  bill  of  discovery ;  but  his  remedy  is  by 
proclamation  and  seizure,  or  under  the  statute  of 
9  Geo.  1.(118). 

So  permanently  established  is  the  estate  of  the 
copyholder,  that  it  cannot  be  prejudiced  by  any 
act  of  the  lord ;  if,  therefore,  the  lord  grants  the 
freehold  of  a  single  copyhold  to  a  stranger,  so 
that  a  court  cannot  be  held,  such  grantee  of  the 
freehold  interest  will  be  boimd  by  the  copy,  and 

0 

the  title  of  the  heir  of  the  copyholder  will  be 
compleat  without  admittance  (11 9):  Again  should 
the  lord  oust  his  lawful  tenant,  the  party  in- 
jured shall  have  trespass  (120),  or  boiay  main- 


(117)  Ford  &  J9<»Anf»^  ante, 
(n.ll5.)  PhiUibrownv.Ryland, 
8  Mod.  35«.  2  Vent  27.  Carth. 
492,  in  Groenveli  v.  Bumell, 
Gilb.  Ten.  291. ;  but  see  Gal- 
lau>ay*8  case,  cited  SBulst.  217« 
and  5  Burr.  2769.  Lex  Oust. 
168. 

(118)  Clayton  v.  Cookes, 
2  Atk.  449.    Ante,  p.  344-5. 

(119)  Bell  or  Bealek  Lang' 
ley,  2  Leo.  208-9,  4.  ib.  230. 
Ante,  p.p.  13,  14. 

VOL.  I. 


(120)  Co.  Litt.  60.  b.  Co. 
Cop.  s.  51.  Tr.  118.  1  Watk. 
on  Cop.  45.  Br.  tenant  per 
Copie,  &c.  pi.  13,  cites  21.  E.  4. 
80.  Lex.  Cust.  15.  1  Leo.  4, 
4  Leo.  118,  Otlery  Monastery 
case.  Scott  Y.  KettleweU,  19Ves. 
335.  n.  And  an  action  of  tres- 
pass lies  against  the  lord  for 
cutting  down  trees,  when,  by 
custom,  they  belong  to  the  te- 
nant. Co.  Cop.  8. 51.  Tr.ll9. 
ante,  p.  211.  (n.  164). 
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tain   an    ejectment  (121),    or    even   indict  l^e 
lord  (122). 


(181)  RenningUm  y.  Cole, 
Noy^  29.  It  has  been  said  that 
a  writ  of  right  would  lie  against 
file  lord;  per  JDan&y  C.J.  of 
€.iB.,  Br.  tenant  per  oopie,  &c 
pi.  10^  dtea  7  £.  4. 19 ;  but  we 
shall  see  hereafter^  that  a  copy- 
holder cannot  implead  a  stranger 
by  the  king's  writ^  and  the 
iatne  reasons  would  seem  to 
hold  m  the  instance  of  a  lord's 
putting  oat  his  lawful  copyhold 
tenant:  The  remedy  in  snch 
a  case  would  appear  to  be  in 
equity^  as  it  would  be  incon- 


sistent for  the  tenant  to  sae  the 
lord  in  his  own  court.  See 
Baker  &  ffich,  1  Salk.  56. 
Brittle  v.  Dade  [or  Bade], 
lb.  186^  1  Lord  Raym.  43. 
Mr.Waddns  says^  '  If,  how- 
ever, any  dispute  arise  between 
lord  and  tenant,  it  must,  of  ne- 
cessity, be  referred  to  the  courts 
above,  as  the  lord  miist  not  be 
both  party  «nd  judge.*  VMe 
8  vol.  on  Cop.  35.  Atkd  see  %. 
p.  1,  2. 

(122)  ^nie,  p.211,  213. 
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CHAP.  VI. 

4 

OF  THE  FINE  PAYABLE  ON  ADMITTANCE 
TO  A  COPYHOLD  ESTATK 


A  FINE  is  due  on  the  act  of  admittance  only ; 
consequently  where  there  is, no  necessfty  Yor  ad- 
mittance, no  fine  can  iaccrue  to  the  lord  (1). 

The  fine  as  well  as  the  expences  of  the  sur- 
render and  admittance,  must  be  paid  by  the  pur- 
chaser (2) ;  and  it  has  been  decided,  that  a  cove- 
nant to  surrender  copyholds  at  the  costs  of  the 
vendor,  is  not  broken  by  non-payment  of  the  fine 
on  admission,  the  title  being  perfected  by  ad- 
mittance (3). 

In  many  manors,  but  more  particularly  in  the 
tenant-right  estates  in  the  north  of  England,  a  fine 
is  due  on  the  change  or  alteration  of  the  lord,  as 
well  as  on  the  change  or  alteration  of  the  te- 
nant (4) ;  but  then  the  admission  is  for  the  joint 
lives  of  the  tenant  and  the  admitting  lord,  so  that 


(1)  Co.  Cop.  8.  56.  Tr.  127, 
&c.  Hobart  &  Hammond,  4  Co. 
28.  a.  (cites  Bacon  v.  Flatman.) 
Attorney  General  v.  Sands,  3  Ch. 
Rep.  36.  Kitch.  940.  Gilb. 
Ten.  218.  2  Wils.  401.  3  Burr. 
1548.  Rex  v.  the  Lord  of  the 
Manor  of  Hendon,  2  T.  R.  465. 


Grdham  ▼.  Sime,  1  East^  634. 

(2)  I>rMryv.Jlfa»,  lAtk.95, 
Saunders's  £d.  Sugden*sVend. 
&Purch.352.  [5th  Ed.] 

(3)  Graham  v.  Sime,  sup. 

(4)  Lowther  t.  Raw,  2  firo. 
P.  C.  451 .  Temnt9'  of  Gaddei^ 
den  V.  Carey,  Toth.  165. 
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the  tenancy  is  determined  on  the  death  of  either : 
and  this  fine  is  not  restricted  to  those  claiming 
by  descent ;  but  in  the  case  of  the  Duke  of  So- 
merset V.  France  et  al.  (5),  it  was  adjudged,  that 
the  husband,  who  was  tenant  for  life  under  the 
provisions  of  a  marriage  settlement,  was  entitled 
to  a  fine  upon  the  death  of  his  ^fe,  the  last 
admitting  lady. 

And  where  by  custom  a  fine  is  due  on  the 
change  of  the  lord,  I  apprehend,  if  the  lord  of 
the  manor  pro  tempore  be  a  termor  for  years  only, 
the  admission  must  nevertheless  be  for  the  joint 
lives  of  him  and  the  tenant,  as  a  fine  on  the 
change  of  the  lord  can  only  be  due  when  such 
change  is  by  the  act  of  God,  for  a  custom  to  have 
a  fine  on  every  change  or  alteration  of  the  lord, 
.whether  by  death  or  otherwise,  would  be  bad  (6). 

In  some  manors  fines  are  certain,  as  6^.  8d.  for 
the  admission  to  each  house,  or  to  every  acre  of 
land  (7),  in  others  they  are  uncertain,  or  at  the 
will  of  the  lord ;  but  the  fine  on  admission  to  copy- 
holds of  inheritance,  or  for  lives  when  renewable, 
even  if  arbitrary,  must  be  reasonable  (8) ;  and  two 

(5)  1  Stra.654.  S.  C.  Fortesc.  Earl  of  Bath  &  Abney,  1  Burr. 
41.  806.    Gary,  9.   Co.  Litt.  59.  b. 

(6)  Co.  Litt.  59.  b.  cites  (7)  Kitch.  200,  901-2. 
Armstrong's  case.  Gilb.  Ten.  (8)  WUlowe's  case,  13  Co.  I. 
292.  Litt.  Rep.  233.  Cary,  9.  DaUon  v.  Hamond  [or  Hobart 
Lex.  Cust.  ll$l-.2.  Contra  as  &  Hammotid]  Cro.  Eliz.  779. 
to  fines  due  on  the  change  or  Mo.  682.  4  Co.  27.  b.  Jack^ 
alteration  of  the  tenant.    See  man  v.  Hoddesdon,  Cro.  Eliz. 
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years'  improved  value  of  the  land  (9),  deducting 
quit  rents,  but  not  land-tax  (10),  is  the  full  extent 
which  the  courts  will  allow  the'  lord  to  demand  in 
the  exercise  of  this  arbitrary  power  (11):  and  in 


351.  1  RoU.  Rep.  75.  Gilb. 
Ten.  219.  Co.  litt.  60.  a. 
cites  Stalkm  v.  Brady,  T.  1  Jac. 
C.  B.  And  see  Wharton  v. 
King,  3  Anst.  673. 

(9)  The  fine  is  to  be  set  in 
aU  cases  according  to  the  im-' 
proved  value.  HalUm  v.  Hot- 
Mel,  2  Stra.  1042. 

(10)  Grant Y,jistle,QDo}ig. 
722. 

(11)  Morgan  v.  Scudamore, 

2  Ch.  Rep.  134.  Rep.  Temp. 
Finch^  154.     fVharton  v.  King, 

3  Anst.  674.  And  see  GUtingi 
V.  Browe,  Toth.  164.  Lake  v. 
Jetkerell,  ih.  Atwoodk.Apsley, 
ib.  Allen  v.  Abraham,  2  Bulst. 
82.  Co.  Litt.  60.  a.  (N.  1.) 
In  the  case  of  Dow  &  Goldmg, 
Cro.  Car.  196^  the  lord  de- 
manded two  years  and  a  half's 
valiie^  but  the  court  thought  it 
unreasonable^  and  that  a  year 
and  a  halTs  improved  rent  was 
high  enough;  but  see  Stoner 
V.  Smith,  Toth.  164.  TenanU 
of  Accledon  v.  Kinnesley,  ib. 
It  appears  by  Mr.  Watkins's 
note  on  the  case  of  Morgan  & 
Scudamore,  in  his  1st  vol.  on 


Cop.  Ten.  p.  310^  that  Lord 
Nottingham  also  considered  a 
year  and  a  half  to  be  a  proper 
maximnm  in  common  cases^ 
but  allowed  two  years*  value  in 
that  particular  case,  the  grant 
being  for  99  years,  renewable 
within  one  year  after  the  expi* 
ration  of  the  term;  and  the 
court  qipeaiing  to  have  been 
influenced  by  the  dictum,  that 
the  lord  could  not  demand  a 
fine  of  the  executors  of  a  copy- 
holder for  years,  but  the  con- 
trary, it  must  be  recollected, 
was  determined  in  the  Earl  of 
Bath  &  Abney,  post.  Fide  also 
Middleton  v.  Jackson,  1  Ch. 
Rep.  33,  Toth.  164  3  and  Pop- 
ham  y,  Lanauter,  1  Ch.  Rep. 
96,  Toth.  164 ;  (in  which  the 
Court  of  Chancery  deemed  an 
improved  year's  value  a  proper 
fine  on  admission  to  tenant- 
right  estates ;)  vide  also  Mofi- 
sier  V.  Ducket, Toih,  164.  Cooper 
alias  Staynkng  v.  Blunt,  ib. 
Tenants  of  Gaddesden  v.  Carey, 
ib.  165.  Fox  V.  Hvddleston,  ib. 
Watson  V.  Maine,  ib.  Blackwall 
V.  Low,  Cary,  77.  And  see  Ne* 
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order  to  keep  within  tke  liniiito  oi  the  rule,  and  ia 
%  discreet  distinction  between  the  admittance  to 
copyholds  of  inheritance  on  a  sale  and  descent^ 
operating  equally  to  the  advantage  of  the  lord 
and  tenant,  it  is,  I  believe,  usual  for  the  lord 
to  take  not  more  than  a  year  and  three  quarters' 
value  on  a  descent,  and  a  year  and  half's  value 
on  a  purchase. 

But  the  rule  by  which  the  lord  is  precluded 
from  insisting  on  more  than  two  years'  value  for 
the  fine  of  admission,  is  confined,  I  apprehend,  to 
those  cases  where  he  is  compellable  to  admit,  and 
the  heir  of  the  copyholder  is  subject  to  a  fine  on 
the  devolution  of  the  estate,  and  is  not  applicable 
to  voluntary  grants,  nor  to  cases  where  by  the  cus- 
tom remainder-men  must  be  admitted ;  or  where 
the  purchaser  only,  and  not  his  heir,  is  subject 
to  a  fine  (12) ;  nor  to  cases  where  a  fine  is  payable 
on  the  first  purchase  only  within  the  manor,  as  in 
the  manors  of  Harrow  on  the  Hill,  Croydon,  Lam- 
beth, and  Richmond  (13) ;  nor  to  copyholds  for 
lives,  where  there  is  no  right  of  renewal,  nor  even 
to  renewable  copyholds  for  lives,  where  the  cus- 


wUe  V.  Alhang,  Toth.  165. 
Btwt^  V.  Seynnor,  ib.  Lard  Ger^ 
rard  v.  Parker,  ib.  Elringttm 
T.  Whetstone,  ib. 

(Id)  Doe  &  HelUer,  S  T.  R. 
IM.    1  Walk.  OD  Cop.  308. 

(13)  1  Watk.  OQ  Cop.  308. 
1  Freem.  496.  1  Show.  86. 
H  W&tk.    on   Cop.  Appendix, 


2nd  £d.  p.  370.  Bolben^J.  in 
1  Freem.  496,  cited  PmsenVe 
case,  in  which  five  yeara'  value 
waa  set  for  a  fine  in  the  manor 
of  Croydon,  and  held  to  be  a 
reasonaUe  fine,  and  that  in 
such  a  case  the  lord  miglit  hava 
set  seven  years'  value. 
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tovffk  allows  the  copyholder  to  put  in  fQorie.  ib»n 
one  life,  for  there  each  life  is  considered  as  a  se- 
parate admission,  and  it  would  be  unjust  to  th^ 
Iprd  if  it  were  otherwise,  and  quite  an  incon- 
sii^tency,  as  a  copyhold  for  lives  would  in  that 
case  l)e  mpre  valuable  than*  a  copyhold  of  inhe- 
ritajice,.  whei;e  the  heir  or  devisee  is  subject  to  i^. 
fine  on  admission. 

The  custom  of  most  manors  on  a  renewal  of 
copyholds  for  lives,  is  to  take  a  year  and  a  half's 
value  for  one  life,  for  two  lives  as  much  and  half 
as  much  as  the  fine  for  one,  and  for  three  lives  as 
much  and  half  as  much  as  the  fine  for  two  (14) ; 
but  it  is  evident  that  a  custom  to  take  two  years' 
value  for  the  first  life,  and  so  in  proportion  for  the 
additional  lives,  would  be.  deemed  reasonable. 

And  as  the  rule,  with  respect  to  the  two  years' 
value,  is  relaxed  in  favour  of  the  lord  on  admis- 
sions for  lives,  so  I  3pprehe^d  it  would  be  where 
a  copyholder  of  inheritance  surrenders  or  devises 
to  several  persons  as  joint-tenants ;  Otherwise,  as 
the  admission  of  one  joint- tenant  is  the  admission 
of  his  companioQSi ,  ^five,  would  be  a  very  ready 
mode  of  defeating  the  lord  of  his  advantages  from 
fines,  by  introducing  an  unlimited  number  of  lives 
into  the  tenancy. 

(14)  Earl  of  Bath  v.  Abney,  is  sesqui  of  that  taken  for  two^ 

1  Burr.  207^  217>  marg.  where  by  the  usage  of  this  manor^** 

it  is  said^  "  The  fine  for  two  [viz.   Stoke  Newingtan,   Mid' 

lives^  is  the  sesqui  of  that  taken  dUsex^ 
for  one  y  and  the  fine  for  thfee 
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1  am  hot  aware  that  this  question  has  yet  been 
agitated,  but  entertaining  a  strong  inclination  of 
opinion,  that  the  case  of  joint- tenants  is  also  an 
exception  to  the  above  rule,  I  feel  myself  bound  to 
state  it  on  laying  a  work  of  this  nature  before  the 
public ;  and  this  opinion  receives  a  considerable 
degree  of  sanction  from  the  practice  of  a  half-fine 
being  usually  paid  by  a  remainder-man,  when  a 
fine  is  due  from  him  by  the  custom  of  the  manor ; 
and  I  believe  no  question  has  ever  been  made  of 
the  reasonableness  of  the  custom  (15). 

It  may  certainly  be  contended  against  this  con- 
clusion, that  the  admittance  of  a  tenant  for  life  is 
the  admittance  of  all  in  remainder  (16) ;  and  also, 
perhaps,  that  it  is  not  in  the  power  of  the  lord  to 
prevent  a  copyholder  of  inheritance  from  carving 
out  his  estate  in  such  manner  as  he  may  think 
proper,  but  I  submit  that  this  aigument  is  very 
far  from  proving,  that  the  rule  in  question  would 
be  held  to  extend  to  the  case  of  an  admission  of 
joint-tenants,  for  it  is  to  be  recollected,  that  the 
heir  or  surrenderee  of  a  remainder-man  or  rever- 
sioner must  be  admitted  and  pay  a  fine,  but  that 


(15)  Kitch.  241.  and  see 
Roe  y.  Hutton,  2  Wils.  162. 
1  Watk.  on  Cop.  309^  311. 

Sir  Edward  Northey^  Attor- 
ney General^  being  consulted 
as  to  what  fine  a  steward  might 
set  upon  admitting  five  or  six 
devisees  in  trust  of  a  copyhold 
estate^  gave  the  following  opi- 


nion. "  If  the  trustees  were 
''  to  be  admitted^  the  usual  me- 
"  thod  is  to  pay  a  full  fine  for 
*'  the  first  life^  and  half  as  much 
for  every  other  life^  they  be- 
ing taken  as  admissions  of 
*'  lives  in  reversion."    MSS. 

(16)  And  see   1   Watk.  on 
Cop.  20r-8.  (n.  d.)  .  [2nd  Ed.] 
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joint-tenants  do  not  transmit  any  estate  to  their 
heirs,  and  that  they  may  release  to  each  other, 
and  so  effect  a  transfer  of  their  interests  without 
any  change  of  tenancy,  and  consequently  ndth- 
out  intitling  the  lord  to  a  fine. 

But  these  observations  are  )Btpplied  only  to  the 
amount  of  the  fine,  for  it  is  clear  that  one  fine 
only  is  due  on  the  admission  of  joint-tenants, 
however  unlimited  their  number  may  be. 

The  case  of  ChrcaU  &  Astle(yj)ij  of  which  I  pro- 
pose to  give  a  full  extract,  is  very  important  and 
interesting  on  the  question  of  fines  at  will : — It 
was  an  action  of  assumpsit  in  the  Court  of  Com- 
mon Pleas,  by  Astle,  as  lord  of  the  manor  of 
Great  Tay,  in  Essex,  against  Grant,  for  the  fines 
assessed  on  his  admission  to  eight  different  cus- 
tomary tenements,  and  which  fines  were  stated 
to  be  arbitrary.  Grant  was  admitted  in  fee,  on 
the  death  of  his  father,  to  all  the  above  copy- 
holds, upon  which  admission  a  fine  of  98/.  \Ss.  4d. 
was  assessed,  which  appeared  to  be  two  years' 
improved  value  of  the  tenements,  after  deducting 
21.  19s.  8d.  for  two  years'  quit  rents. 

Astle  not  having  deducted  any  thing  for  land- 
tax,  Grant,  who  pleaded  the  general  issue,  paid 
84/.  5^.  6d.  into  court  upon  the  common  rule. 

The  cause  was  tried  before  Ashhurst,  J.  at  the 
assizes  for  Essex,  when  a  general  verdict  was 
found  for  Astle,  with  98/.  18^.  4d.  damages,  sub- 
ject to  the  opinion  of  the  Court  of  Common  Pleas, 

(17)  2  Dougl.  72'2.  (ubi  sup.) 


37« 


Of  the  Fine  cm  Admittance.     [Paut  I. 


ou  a  case  in  which  the  qae$tioa  was,  whether  the 
lord  of  the  manor  wa«h  bound  to  allow  any  sum  for 
land-tax  out  of  the  fin^, — ^if  he  were,  a  nonsuit  wast 
to  be  entered,  and  if  not,  the  verdict  to  stand. 

fiy  Lord  Loughborough,  '^  This  question  was^ 
^  truly  considered*  as  of  great  concern  to  the 

*  public  at  lai^e.    It  has  undeigone  a  very  deli- 

*  berate  examination,  and  we  are  all  of  opinion 

*  that  the  lord  of  the  manor  is  not  bound  to 
^  make  any  deduction  for  the  land*tax  out  of  a 
^  fine  due  for  admission  on  a  descent,  which  is 
^  the  present  case. 

<'  The  grounds  which  led  us  to  this  detenninar 

*  tion,  Ue  in  a  very  narrow  compass. 

'^  In  the  first  place,  the  land-tax  i^  annual,  and 

*  however  probable  its  continuance  may  be,  there 
'  can  be  no  legal  presumption  as  to  the  future 

*  intentions  of  the  legislature,  and  there  can  be 

*  no  deduction,  by  anticipation,  of  an  uncertaiq 

*  future  burthen. 

^*  In  the  second  place,  the  tax,  though  com- 

*  monly  called  a  tax  upon  land,  i^  not,  in  its  na- 

*  ture,  a  charge  upon  the  land,  it  is  a  tax  upon 
'  the  faculties  of  men,  estimated,  first,  according 

*  to  their  personal  estate ;  secondly,  by  the  offices 

*  they  hold ;  and,  lastly,  by  the  land  in  their  oc- 

*  cupation.    The  land  is  but  the  measure  by 

*  which  the  faculties  of  the  person  taxed  are 
^  estimated,  and  where  it  is  intended  by  the 
^  legislature  that  the  burthen  should  not  ultimately 

*  rest  upon  the  person  charged,  a  power  of  de- 
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*^  ducting  is  given  him  by  the  act ;  as  in  the  case 
^'  of  i^ents,  and  other  certain  outgoings.  But  no 
'*  deduction  is  allowed  for  fines  which' are  uncer- 
*'  tain.  In  the  last  place,  this  claim  being  new, 
"  and  there  being  no  precedent  nor  instance  to 
''  support  it,  the  usage  of  almost  a  century  is  a 
''  strong  proof  that  no  such  deduction  ought  to 
''  be  made,  and  amounts  to  a  contemporary  and 
*'  permanent  exposition  of  the  land-tax  acts,  in 
"  favour  of  the  lord. 

"  These  are  the  reasons  which  have  weighed  in 
*^  the  opinion  of  the  court,  to  determine  this  case 
*•  in  the  manner  I  have  stated." 

And,  after  the  observations  on  the  antiquity  of 
copyhofd  tenure,  which  will  be  found  in  the  early 
part  of  this  Treatise,  Lord  Loughborough  pro- 
ceeds, "  A  fine  to  be  paid  on  the  change  of  a  te- 
^'  nant  is  almost  a  constant  incident  of  a  copyhold 
"  estate,  and  it  does  not  seem  to  have  been  long 
"  before  the  end  of  the  reign  of  Queen  Elizabeth, 
"  that  courts  of  law  interposed  to  moderate  the 
"  exercise  of  the  lord's  right  to  a  fine,  where  the 
"  custom  had  left  the  amount  of  it  uncertain;  for 
''  it  is  pretty  remarkable,  that  a. question  on  this 
•*  subject  was  depending  in  the  36th  and  37th  of 
"  Queen  Elizabeth,  in  the  Court  of  King's  Bench, 
''  and  in  this  court  at  the  same  time;  you  will 
"  find  it  in  1  RoUe's  Abr.  507,  and  in  the  Con- 
**  temporary  Reporters.  The  question  was  this, 
''  nnder  what  circumstances  a  refusal  to  pay  a 
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fine  should  amount,  in  a  court  of  law,  to  a  for- 
feiture of  the  copyhold  estate. 
**  It  was  contended  upon  the  part  of  the  lord, 
that  the  mere  non-payment  of  the  fine  assessed 
would  amount  to  a  forfeiture. 
**  That  proposition  appeared  too  strong,  even  in 
a  court  of  law ;  however,  the  Court  of  King*s 
Bench,  in  the  d6th  of  Elizabeth,  held,  that  after 
the  demand  of  a  fine  by  the  lord,  and  the  refusal 
of  the  tenant  to  pay,  though  the  fine  should  be 
unreasonable,  the  estate  should  be  forfeited. 
*'  This  court,  a  term  or  two  afterwards,  in  the 
case  of  Jackman  v.  Hoddesdouj  reported  in  Cro. 
Eliz.  351.  held,  that  in  such  case,  there  was  no 
forfeiture.  The  Court  of  King's  Bench,  (as  has 
been  just  stated,)  had  held  the  contrary,  but  the 
opinion  of  this  court  prevailed ;  and  in  the  43rd 
of  Eliz.  in  the  case  of  Hohart  v.  Hamnumdy  re- 
ported in  4  Co.  27.  b.  the  Court  of  King's 
Bench,  referring  to  the  case  oi  Jackman  v.  Hod-- 
desdon^  in  the  Common  Pleas,  varied  their  idea, 
and  held,  that  the  refusal  to  pay  an  unreason- 
able fine  was  no  forfeiture  of  the  estate.  From 
the  manner  in  which  the  report  of  that  case  is 
stated,  and  the  anxiety  with  which  the  judges 
support  the  proposition,  one  would  be  apt  to 
conclude  it  had  not  been  of  great  antiquity. 
"  A  few  years  afterwards,  in  the  6th  of  King 
James,  in  Willowe's  case,  13  Co.  1.  this  point 
again  occurred,  and  the  law  was  not  then  taken 
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to  be  so  settled,  as  for  the  court  simply  to  say, 
the  point  is  so ;  but  the  report  states  a  great 
deal  of  reasoning  and  argument  to  support  the 
position,  that  the  judges  not  only  might,  but 
ought,  either  upon  the  facts  appearing  upon  a 
demurrer,  or  upon  evidence  to  go  to  a  jury,  to 
determine  what  was  a  reasonable  fine ;  and  in 
that  case  the  court  held,  that  two  years'  value 
was  an  unreasonable  fine. 
"  Thus  then  the  matter  rested ;  the  fine  was  to 
be  assessed  by  the  lord ;  and  whether  it  was 
reasonable  or  unreasonable,  was  a  question  for . 
the  consideration  of  the  court  and  jury,  and  it 
would  obviously  be  subject  to  much  fluctuation 
and  uncertainty.  To  prove  upon  a  trial,  the 
annual  improved  value  of  land,  and  then  to 
calculate  how  much  of  that  valye  should  be 
paid  for  a  fine,  was  likely  to  be  attended  with 
so  much  dissatisfaction,  that  recourse  would 
frequently  be  had  to  the  Court  of  Chancery, 
which  had  always  relieved  against  the  forfeit 
ture,  and  taken  upon  itself,  without  a  jury,  to 
determine  what  should  be  a  reasonable  fine. 
"  Lord  Keeper  Coventry, in  the  5th  of  Charlesl. 
and  again  in  the  12th  of  the  same  reign,  (1  Chan. 
Rep.  18  or  33.  (18)  and  iUd.  51  or  96.),  (19) 
held,  that  one  year's  improved  value  was  a  rea- 
sonable fine,  guarding  the  decree,  that  one 
year's  value  should  not  be  counted  a  fine  cer- 
tain, but  referrable  to  the  discretion  of  the 

(IB)  Middletcn  v,  Jackson,  (19)  Pxtpham  v.  Lancaster, 
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*'  court  whether  it  was  reasonable,  and  that 
'^  the  payment  was  then  directed  because  it  was 
••  reasonable. 

^'  In  the  29th  of  Charles  11.  in  the  year  1077, 
'^  Lord  Nottingham,  in  the  case  in  2  Ilep.  in 
*'  Chan.  135.  (20),  held,  that  two  years'  value  was 
'*  a  reasonable  fine,  and  at  the  time  of  this  deter- 
"  mination,  in  1677,  two  years*  value  was  not 
*'  a  much  higher  payment  than  one  year's  vsdue 
*"had  been  at  the  time  of  Lord  Coventry's  Aeter- 
'^  mination.  The  interest  of  money  had  been 
**  reduced,  and,  from  that  and  other  causes,  the 
"value  of -land  had  risen.     One  year's  value 

might  be  nearly  as  large,  as  an  aliquot  paft  of 

the  selling  price  of  land  in  the  6th  of  Charles  I, 
"  as  two  years'  value  at  the  time  of  Lord  Not- 
"  tingham's  determination.  From  that  time  to 
**  the  present,  the  idea  of  two  years'  value  being  a 
"  reasonable  fine,  in  the  case  of  a  fine  arbitrary, 
"  (or,  in  the  more  proper  phrase,  arbitrable)  (21), 
'*  has  prevailed  uniformly,  and  the  adhering  to 
**  this  rule  has  been  a  matter  of  very  great  con- 
"  venience,  though  it  cannot  be  said  to  be  a  mat- 
**  tef  of  strict  justice. 

**  Two  years'  value,  the  interest  of  money  being 
^*  six -per  cent,  as  at  the  tinie  of  Lord  Notting- 
"  faani's  determipation,  is  a  much  larger  propor- 
^'  tion  of  the  selling  price  of  a  copyhold  estate, 
*'  than  the  same  number  of  years  purchase,  the 
"  interest  of  money  beihg  at  five  and  four  per 

(30)  Morgan  V.  Scudamare.  (91)  €ro.  Sliz.  351. 
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'^  teM.  But  to  follontr  the  variations  of  pric6 
"  would  create  confusion  in  thid  property,  would 
"  occasion  a  depreciation  of  it,  and  is  not  thfe 
'"  true  interest  of  a  copyholder.  Public  conve- 
^*  nience,  therefore, -that  great  source  of  law  and 
"  justice,  has  established  the  authority  of  the 
"  rule  laid  down  by  Lord  Nottingham ;  and  it  is 
*•*  to  be  observed,  that'thfe  decision  was  not  above 
"  eighteen  years  priOr  to  the  first  land-tax  act. 
■"  From  that  tittie  to  the  present  hour,  not  an  in- 
^*  stance  can  be  found,  where  there  has  ever  been 
"  a  deduction  from  the  two  years'  value,  (then 
"  fixed  as  the  utmost  amount  of  a  fine,)  upon 
"  account  of  the  land-tax. 

'"  It  seems,  therefore,  to  me,  much  bietter  for 

'*  the  interest  of  copyhold  tenants,  and  for  the 

**  public  advantage,  as  there  is  a  great  deal  of 

*'*  that  property  in  the  kingdom,  that  the  fine  to 

'*  be  paid  upon  the  renewal  of  a  copyhold  estate 

*"  should  be  strictly  kept  to  that  sum  which  has 

'•  subsisted  now  above  a  cerituty ;  namely,  two 

"  years'  improved  value,  without  any  deduction 

"**  eicispt  for  quit-rents,   which   can  hardly  be 

**  called  a  deduction,  for  the  lord  must  allow  that 

**•  which  he  has  received,  or  is  to  receive." 

T?he  Court' of  Common  Pleas  having  decided  in 
'faivour  of  Astle,  he  Remitted  the  84/.  5^.  Qd.  upon 
the  record,  and  took  judgment  for  the  difference. 
Grant  then  l)rought  a  writ  of  error,  and  assigned 
several  errors  on  the  first  count  of  the  declara- 
tion, and,  among  others  on  the  second  count,  the 
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following,  pne :  ii^jon^I^,  that,  ffifi  gross  sum  had 
been  assessed,  and  wa^  claimed  as  ajine  for  divers 
distinct  and  separate  customary  tenements ;  whereas^ 
by  the  lif^w  qf  the  land^  separate  and  distinct  fines 
ought  to  he  set  and  assessed  upon  eajQh  several  and 
respeiotive^  tenement.  ^     , 

By  JUord  Mansfield,  **  I  have,  exceedingly  lar 
*^  mentedy  that  ever  so  inconvenient,  vf^  iUr 
**  founded  a  rule  should  have  been  established^  as 
**  that,  where  there  are  several  counts^  ent^e  da- 
^^  mages,  and  one  count  is  bad,  and  the  others  not» 
*^  this  shall  be  fatal ;  upon  the  fictitious  rea^oping, 
*^  that  the  jury  has  assessed  damages  on  all,  aL- 
"  though  they,  in  truth,  never  thought  of  the  dif- 
"  ferent  counts,  but  the  verdict  was  so  tajken,  from 
"  the  inadvertence  of  counsel  in  the  hurry  of  nisi 
<«  prius.  And  what  makes  this  rule  appear  more 
"  absurd  is,  that  it  does  not  hold  in  the  case  of  cri- 
^'  minal  prosecutions ;  for  when  there  is  a  general 
^^  verdict  of  guilty  on  an  indictment  consisting  of 
"  several,  counts,  if  any,  one  of  t^em  i^.  gqod  that 
^^  is  held  tp  be  sufficient  :  Bu(;;in  civil  cases  the 
*^  rule  is  now  settled,  and  we  have  gone  as  far  as 
"  we  can,  by  allowing  verdicts  in  such  cases  to 
'<  be  ameiided  by  the  judge's  notes.  That  might 
<'  have  been  done  in  this  instance,  in  an  earlier 
^*  stage  of  the  proceedings,  but  cannot  noiv  after 
"  judgment." 

By  Buller,  J.  ''  The  court  may  grant  a  venire 
*^  de  novo.  A  good  cause  of  action  is  shewn  in 
*'  the  first  count;  and  that  it  is  true,  appears  by 
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**  the  verdict;  but  the  plaintiff  has  also  had  da- 
«'  mages  assessed  to  him  on  a  comit  in  which  he 
has  not  shown  any  cuuse  of  action.  Hie  conrt, 
under  these  circumstances,  nmy  send  tiie  case 
^'  back  to  have  damages  assessed  only  on  that 
^*  count  on  which,  in  point  of  law,  he  is  intitled 
**  to  recover"  (22).  '  And  a  vemre  de  novo  was 
awarded. 

The  cause  came  on  to  be  tried  on  the  venire  de 
TuwOy  before  Ashhurst,  J.  at  the  Lent  Assizes  for 
Essex,  1782,  when  the  jury,  upon  the  evidence, 
thought  that  the  sum  of  46/.  17^.  6d.  stated  to 
have  been  assessed  as  a  fine  on  the  admision  to 
the  first  of  the  eight  tenements,  exceeded  two 
years'  value,  and  that  the  fine  ought  only  to  have 
been  46/.  4^.  3d.  The  learned  Judge  was  of  opi- 
nion, that  the  plaintiff  could  not  have  a  verdict 
for  that  smaller  sum,  but  must  recover  either  to 
the  exact  amount  of  the  fine  declared  upon,  or 
not  at  all.  The  plaintiff's  counsel  insisting 
strongly  that  he  might  recover  according  to  what- 
ever the  jury  should  find  the  two  yaars'  value  to 
be,  a  verdict  was  found  for  the  plaintiff  by  con- 
sent, on  that  ground,  with  liberty  to  enter  the 
verdict  for  the  defendant,  if  the  court  should 
think  the  plaintiff  was  bound  to  prove  the  exact 
sum  laid.  This  question  was  aigued  before  the 
Court  of  K.  B.  in' Easter  Term ;  and  in  the  saone 
term  I^ord  Mansfield  delivered .  the  opinion  of 

(M)  But  it  has  b^n  decided,     under  a  general  indMtahu  ^^ 
ichat  a  fine  may  he  recovered     nifi^Mtl,  po9t. 

Vol.  I.  « .<j 
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ih^  court  in hvovut^ of  thed^efowiaiMl;,  ofane?¥mg» 

that ''  on  th?  eTJdenee  it  apfieiuttl^ tkatihefine 

''  should  h^re  k(mtmAy4Sl:^.  9d,y  tM  bmng 

''  the  fuU  mnount  of  two  ywn^*  v^iue^  and  the 

'<  question  now  »,  whether  tbe{i}ai|itiff  caa,  in 

''  th}$  case,  recover  a  smaller  sum  thaqithe  ipae  ^- 

''  t^es^ed.    Two  things  are  necessary  pat ta  of  this 

**  custom :   1 .  The  fine  must  be  assessed  t  %  H 

''  n^if^t  be  reasonable.   The  lord  says  in  his  diecla- 

l*ation,  that  he  h^  assessed  46/.  17s^  M.  £cnr  ^ 

fine,  and  that  ^hift  sum  was  r^o^o^iaMe,  and 

"  hrij^  hi^  actijon  fpr  that  precise  sum.    The 

''  question  fof  the  jury  was,  whether  40/.  17«.  Otf. 

^'  ^a^  a  reasonable  ^^e,  stnd  they  found  it  wqjp 

''  ^ot,  therefore  the  plaintiff  is  not  intjldad  to  r^.- 

^'  iCpyer.     He  ha^  not  as^e^iped  two  years'  v^ue, 

''  bijit  a  precise  gFOH&  9uai ;  and  by  "vkst  pile  he 

"  went  in  assessing  that  sum,  doe*  »pt  app9W 

''  W^  ^^^  record.    It  i^  true  he  has  averred, 

''  |;hait  the  estate  is  of  a  larf  e  yearly  T^ue ;  VH. 

''  .of  the  yearly  yalue  of  23/.  8^.  9d.  but  th^t  i^  no 

"  avennent  of  what  Ihe  yearly  value  rec^)ly  is ; 

''  aud  the  averment  in  (his  case  is  tptftUy  iiumfl^* 

"  terial.    It  would  have  been  eupugh  if  the  plaw- 

'.'  ti^  had  stated  thftt  he  had  assessed  the  9um  of 

''  4Bf.  17s.  ^.  as  a  fine,  and  th^t  such  sum  wa§ 

*•  rewiQijable ;  and  it  wopld  thett  h^yq  be^  m^^tt^C 

•'  ftf  evidence,  jijst  as  it  was  an  tfiis  record,  whe^ 

*'  tber  the  sum  ass^^ed  ^xcepdpd  two  years'  valiiQ 

''  or  not,  because  that  is  the  estaJblisheef  criterian 

'"  whether  it  be  re^utanahle  cff  t^f.     Jn  ^he  {^eseu^ 
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^<  case  the  duiy  i»  ttum^ricaHy  ceptmiiip  fonit  is  not 
«^  asfiMsed^itk  relation  and  in  proportion  to  Hib 
t'  annual  value,  butia  fbceid  a)ti>^:gr^s  Jiiin^ .  The 
^'  oily  case  on  tbif^precia^  subject  is  Titns^y^Per- 
V  Arms  (23).  The  Chief  Justice  there  aay»^  if  the 
''  locd  demand  more  than  he  ought  he  may  make 
^^  his  demand  de  novoy  for  the  Judge,  in  case  of 
^^.  a  greater  demand  than  is  du6,  ought  not  to  ad- 
'^  judge  as  much  as  is  due  to  the  lord^  and  bar  him 
^^  for  the  residue,  but  ought  to  adjudge  against  him 
"  for  the  whole,  and  that  his  entry  was  tortious,  if 
^^  he  had  entered^  and  put  him  to  a  new  demand. 
**  This,"  continues  Lord  Mansfield,  '*  goes  to  the 
*'  demand  itself,  and  is  not  confined  to  the  case  of 
*'  a  forfeiture,  and  there  is  no  such  distinction 
"  made  in  that  case ;"  (which  the  repo^er  ob- 
serves had  been  insisted  on  at  the  bar.)  **  The 
"  gist  and  foundation  of  every  action  must  be 
**  proved  as  laid  in  the  declaration.  This  action 
**  is  for  a  certain  precise  sum,  and,  under  the  cir- 
"  cumstances  of  the  case,  it  could  not  be  brought 
**  in  any  other  way/'  And  after  noticing  the  cases 
cited  for  the  plaintiff,  which  the  court  deemed 
inapplicable,  Lord  Mansfield  thus  concludes, 
*^  We  give  no  opinion,  whether  the  lord  might 
**  not  have  assessed  a  fine  for  two  years'  value, 
**  and  made  that  solely  the  foundation  of  his  de- 
^v^laration.     In  Titus  v.  Perkins^  a  custom  to 

(?3)  \Pt  Perkins  v.  Titus:]'  berb.43.  2  Show.  507. ca.  463. 
Skin.  247-9.  Carth.  12.  3  Lev.  1  Freem.  494.  ca.  669.  Lilly's 
249,265.   3  Mod.  132.   Com-      Ent.  371. 

2  C  2 
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"  have  a  year's  value,  generally,  for  a  fine,  was 
"  held  to  be  good.  But  however  that'  might  be, 
**  it  is  very  clear  that  the  evidence  here  did  not 
"  support  the  declaration,  for  the  plaintiff  has  no 
**  right  to  any  thing  but  the  sum  assessed ;  the 
**  duty  arises  upon  the  assessment ;  and  that^  by 
•'  the  evidence,  is  proved  to  have  been  illegal 
*•  and  void.  Therefore  the  case  stands  as  if  no 
"  assessment  had  ever  been  made,  and,  conse- 
♦*  quently,  the  plaintiff's  right  to  demand  a  fine 
•'  is  not  yet  complete." 


The  certainty  of  a  fine  is  to  be  decided  by  the 
court  rolls  of  the  manor  (24) ;  and  length  of  time 
vrill  not  establish  certainty  if  a  variation  can  be 
proved  by  more  ancient  entries,  the  law  pre- 
suming that  a  fine  is  uncertain  until  the  con- 
trary be  shown ;  nor  will  a  fewxontradictory  in- 
stances be  evidence  either  way  (25). 

Yet,  in  order  to  constitute  certainty,  it  is  not 
requisite  that  the  amount  of  the  fine  should  be 
positively  fixed ;  but  it  will  be  sufficient  if  it  is 
relatively  certain :  so  it  has  been  held,  that  a 
custom  for  every  copyholder,  upon  his  admit- 
tance, to  pay  a  year's  value  of  the  land,  as  it 

(24)    Allen  y.  Abraham,   2  (^5)  Trotter \. Blake, ^Mod. 

Bulst.  32.    Hoptan  y.  Higgins,  ^Sl.  Lord  Gerard* s cast,  Godb, 

Toth.  167,  Burraston  v.  fVahh,  265.  pi.  365.     Lac  Cust.  159, 

ib.    And  see  Pincheon  v.  Keel-  160. 
ing,  9  Car.  Toth.  1 1 L 
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is  worth  at  the  time  of  admission,  is  a  good 
custom  (26)« 

It  is  already  st^ed  that  a  fine  is  due  on  the  act 
of  ad0^ttance^OQly,.>Yhi<^b.I  shall  now  proceed  to 
exemplify,  premising  that  by  special  custom  the 
heir  may  be  entitled  to  admission  without  pay- 
ment of  any  fine  (27) ;  and  that  although  the  lord 
caimot  compel  the  heir  to  accept  admission,  yet 
it  is  not  in  his  power  by  waiving  it,  to  defeat  the 
lord  of  his  fine :  for  if  he  does,  not  come  in  within 
the  period  prescribed  by  the  custom  of  thje  ma- 
nor, the  lord  may  seize  the  lands  into  his  own 
hands,  until  he  requires  to  ba  admitted  (28) ;  or 
in  case  of  infancy  or  coverture,  when  the  heir 
claims  hf  descent  or  surrender  to  will,  the  lord 
may  recover  the  fine  under  the  provisions  of  the 
9  Geo.  1.  c.  29.(29). 

No  fine  can  be  due  from  the  guardian  of  an  in- 
fant, as  it  is  the  infant  and  not  the  gnardian  that 
is  to  be  admitted  (30). 

(26)  TUus  V.  Perkins,  nnte,  of  in£suicy  and  coverture,  the 
p.  387*  lord  may  seize  quousquej  and 

(27)  3  T.  R.  164.  in  the  case  of  infants  or  femes 

(28)  Cla^t(m'v.Cookes,2A^.  covert  intitled  to  the  benefit  of 
449.  And  see  Wheeler  v.  Ho-  the  act,  but  who  do  not  de- 
nour,  1  Sid. 58.  Ga)h.Ten,.406.  mand  admission,  the  lord  has 
(N.  136.)  ante,  p.  342.  And  the  option  of  seizing  quousque, 
by  the  custom  of  some  manors  or  of  appointing  a  guardian  or 
the  non-appearance  is  a  for-  attorney  for  the  purpose  of  ad- 
feitxire^Northy.  Earl  ^Countess  mittance  imder  the  powers  of 
of  Strafford,  ^Y.Vf.  151.  Ante,  the  act,  ante,  p.  345. 

p.  343-4.  (30)  AnU,  p.  346. 

(29)  In  all  other  instances 
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We  have  seen  that  it  is  not  in  the  power  of  the 
lord  to  compel  a  surrenderee  to  come  in  and  he 
admitted,  except  indeed  by  special  custom ;  so 
that  when  no  such  custom  exists,  the  lord  cannot 
have  a  fine  of  a  surrenderee,  if  he  will  dispense 
with  admission;  and  although  it  may  be  con- 
tended, that  as  the  lord  may  be  compelled  to  ad- 
mit a  surrenderee,  so  he  ought  in  his  turn  to  have 
the  power  of  enforcing  the  surrender  for  the  pur- 
pose of  receiving  the  fine  of  admission,  yet  it  is 
to  be  recollected,  that  the  tenancy  continues  full 
by  the  surrenderor ;  and  if  he  die,  his  heir,  1  ap- 
prehend, must  be  admitted  and  pay  a  fine,  or  the 
lord   might   seize   qiumsque   after  three  procla- 
mations (31). 

And  for  this  reason  I  am  induced  to  suppose, 
that  on  the  death  of  the  surrenderee  before  ad- 
mission, the  lord  must  admit  his  heir  on  payment 
of  a  single  fine  only.  The  contrary  was  stated 
argtiendo  in  the  King  v.  Coggan  (32),  on  a  motion 
for  a  mandamus  to  compel  the  lord  to  admit  the 
heir  of  a  surrenderee,  but  the  court  appear  to 
have  entertained  a  different  opinion,  or,  at  least, 
must  have  doubted  on  the  point,  the  rmie  for  m^ 
mandamus  being  made  absolute,  ^  upon  tke  /im^V 
undertaking  to  pay  such  fine  or  fines  as  should  be 
due  to  tke  lord.' 

If  the  surrenderee  is  compellable  by  custom  to 

(31)  Anie,  p.  348.  j  but  see  (32)  6'  East,  431.     And  see 

1  Watk.  on  Cop.  291.  *.  C.  2  Smith's  Rep.  4 18. 
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be  admitted,  he  must  pay  a  fine  oil  his  adtbis- 
^n  (39) ;  and  when  a  person  is  desirons  of  being 
admitted  under  a  forfeited  condition,  as  in  the 
case  of  a  conditional  surrender  by  way  of  mort- 
gage, where  the  money  is  not  paid  at  the  ap- 
pointed time,  a  fine  will  accrue  to  the  lord  on 
mich  admission,  and  also  on  the  re-admission  of 
the  surrenderor  (34). 

The  steward'^  »ceeptance  of  a  surrender  ftoin 
an  unadmitted  surrenderee,  does  not  amount  to 
astf  implied  admittance,  so  that  it  cannot  intitle 
the  lord  to  a  fine  (35). 

As  the  admittance  of  the  tenant  for  life  or  years 
is  the  admittance  of  all  in  remainder,  the  limita- 
tions foitning  together  only  one  estate  (36)y  hnt 
dike  fine  can  be  dtiie,  Which  the  lord  may  asset^s' 
on  the  tenant  of  the  particular  estate,  or  he  may 
^portion  the  fine  between  him  and  the  remainder- 
man (37). 

(33)  PawceH  y.  LowtHer,  (36)  Ante,  p.  353.  Kitck. 
2  Ves.  303.  340-1. 

(34)  ^fiie^ p. 245.  And' when  (37)  Batmore  &  Gravelr, 
there  is  a  custom  for  copyhold  1  Vent.  260.  But  a  pereon  faav- 
lands  to  be  extended,  the*  ex-  ing  a  rent  diat^  out  of  the! 
tendor,  upon  his  admittance,  estate  is  not  contributory  to- 
must  pay  a  fine,  Co.  Cop.  s.  56.  wards  the  fine,  see  Mcuewdl  v. 
Tr.  128.    1  New.  Abr.  479.  Ashe,  fiilly  stated  by  Sfa-  Wfl- 

(35)  Ante,  p.  152,  350.;  but  liam  Grant,  M.R.  in  Mx>odyv. 
it  is  supposed  that  the  lord*s  Matthews,  7^^8.184:',  videfldsoi 
acceptimce    of  the    surrender  Nightingale  v.  Lavison,  Bdi^s' 
would   amount  to  an  admit-  Ed.  Br.  Ch.  R.   1  Vol.  444. 
tance,  and  if  so,  a  fine  would  (n.  7)- 

become  payable,  ante,  p.  364.  Mr.  Watkins  in  the  second 


ass  Q^^*k^iKk^m^4dmmmee..^    [PjuitJ. 

£A9<nfh6nithe)particiri0(r  leBanticmd  thefrewaiiir 
der-man  join  in  a  surrender,  as  their  interaste 

.lifii  ILdrdtjKffii^toii  y^  MtmeUi^^  Lard  £1^ 
dQn'3said^itkatlMrbkn>lenMit:f<iMr  lUe  ^mDas>oabe- 
iialf  o£  himadtf  and.^allm  r^nmiiMkr^Jf  the  lord 
d4)^sJiiot  itakb  i  the'  fin« .  he  oaiupl^t  affe^rwwda  iur 
ffibl< iQiL  t  it  i  feoiB '  tlM^d  <  ioi .  reiAai«4eir, .  .but  he  may 
apjiofft](bn>it.-jii  /!•  :  .u.')»^  'hm  ^  ^.m  ^^j*  .^  .Mt./ 

It  appears,  howdv^n'^th^t^'tl^ei  »pecsontm  Wr 
naindte-is  not  coiApellabt^.top^'hi^  fMfoportton 

-.lit  ■»'  I.    <;!      i.i.jMil-    ,■  I       .1  /  ;  .      ♦■!  i  :         '     I  '.  .■. 

a  Xhl^?^Whet{ierjf^  tenant  for  v.  Lord  Cadogan,  17  Veq. 
life  (where  there  are  remain-     485. 

dcrs  over)  pay  me  whole  fane/  *  (bs)  to.  Cop.  "s.*  56.  IV. 
it  wiE^inbt  '%^  a*  'li^  ioof  ihk  isb.  ^  Klteh;  'dtM.  itfMre^ '  ▼. 
lattdDj  didi  lyte  1»;the' imn^  fic1^l$£nlt^4^4.Sw<X96i«4th, 
cirif^>pfi.«Aea.  .on  .fW^«^,  <rf ,.  443.  .  QiUKXen.  4^16^  N.  77. 
Ieape3,^  citing  Jdd^ley  &  .Cto-      6  Vin.  Cop.  (X.  b.)  pi,  3^  1^. 

(^9)  13  Ves.  246.  >  but  see 
iH.  ksi,  where  lord  firskine  id 
tn^^^&'Zat^^on/dup.  "  i>epartGd    to   have    intunaled 

Tbavuknowlsthataitcnaot  duriig  the  arguineiitj  that  ;khe 
for  li$e  sh(9U  contribute  to  a  re-  effect  of  remitting  the  fine  upon 
newal  fine^  in  proportion  only  the  admission  of  the  tenant  for 
to  t]^e  Interest  actually  derived  life^  could  not  be  that  the  re- 
by  ]vm... See  Pickering  v.  Vowl^s,  mainder-men  were  discharged,^ 
Bejt^a^E^.  JBr.  Ch.  Rep.  1  vol.  See  a  full  statement  of  the  case 
199.Xn.  4),  cites  Nightingale  &      of  Lord  Kensington  &  Mavsellj, 

•         1  • 

Laicson,  Stone  &  Theed,  aup.      ante,  j).  230,  &c. 
WhHe  V.  White,  9  Ves.  554, 


verifff,  2  Bro.  Ch.  Rep.  659. 
Stoiie  ^  Theed,  ib.  243.  Night- 


o§  (be  >  fiive  imiil  ^  M»  estolle '  teoniesi  \  into' )  poMes- 

*  Ahd  ^here  ih^  cit«M)m«»^fot>4tfMi  retKiii]ki«r-maii 
to  be  admitted  and  pay  afine(4l),>tfae^tui0']Wt 
payable  until  the  d€^th  of  th^  tfBBAiitnfdirtUfb  (4&). 
As  ft'^wo^ld  deefft  tbad;i  tke'*  Idrd  eatin4>t  Bemit 
the^^fine  to  a  tenant 'for  life,  ^ and  chaise  it  on  the* 
remaiildei'-man,  *  the '  lord*  or*  •  i^e ward  should  al-^ 
ways  demand  afi!ae  on  the  re-<ai^miBg)<in  of  a  ptr^ 
son  who  settles  his  copyhold,  taking  baok-a^life 
interest  or  other  paFtieUlar estafte.         .  -  ^^ 

It  would  certainly  appear  tlvat  a  fine  is  doe  ui 
such  a  case,  if  the  copyholder  should  claim  to  be 
admitted,  but  the  li^rd^ould  not  jeoiftpeLiadnusih 
•sion,  except  by  special  custrtra';  yet,"  on  the  death 
of  the  surrenderor,  he  might"  seizte  quousquBy  if 
neithei*  the  heir  nor  the  remainder-npian  came  in 
ta  be  admitted,  after  three  proclamatioos  (43)/. . 
.  And  if  a  copyholder  in  feeisurrendarsr  to  the  use 
of  another  for  lif^,  or  for  a  teriii  of  yeara,  without 
any  further  limitation,  or  limiting  the  reversion 
iij.fee  to  him^eJ[f,,^the  lord 4s  to. have  a  fine  .of  the 
ctsiuique  use  outhis  admission ;  but,as  the  wiren- 
dei^r  is  already  admitted,  being  ui  of  his  former 

(40)  Batmore    fe;    Graves,  (42)  1  Bac.  Abr.  :^5:  Sttp. 
1  Vent. 260.  1  Burr. 212.  Gilb.      (n.  40).         ^  .  '" 
Ten.  163.                                           (43)  See  the  report  of  Roe 

(41)  Fitch  &  Hockley,  4  Co.  d.  Noden  v.  Griffiths^  in  Sir  Wl 
23..  a.    Kitch.  241.    Mo.  465,  Bl.  and  4  Burr,  and  1  Watk. 
in  Tiping  &  Bunning.     Doe  &  on  Cop.  288,  &c.  ante,  p.  354. 
Jenney,   5   East,   531.     Ante, 

p.  353-4. 
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|ff(b9^i:af^  ^.^Q^.iliii^  qf  bia.mterest  as  wacr  not 
p^e4  Witlh.by  itf»e  8un;eiider«  pr  as  to  the  te- 
venioA  if  the  whole  interefit  be  iswrtendea^ed,  no 
Id^  I8illtli»0  4¥j^  from  kirn  oi|  ihedetenunatian  of 

J8^rth»  4»«i?!or  »iiiT?iid«y0e  ^f  a  reyomioii^.  qt 
reMi^n4^-i|i)^^  'M  well  as^  the  gnrrendetee  of  the. 
fiBxfiio^\^j,tepmPy  n)¥i$t  be  adniitted  and  pay  .a 

If  a  tenant  in  tail,  who  has  been  admitted,  #tif^ 
fera  arptCQyer^rby  plamt  in  the  nature  of  a  writ 
e€  <f!i|^y  i^  k,p0$t^  upberely  foj:  the  pui^oM  ol  ^c^ 
^fi^mgi  tli;$  4!»^  ^jitopley  the  piaint  heii9br0qsllt 
imiiie^p^l]^ i^^ast  the  tenant  in  tail,  or  ag^iftHt 
the  copyholder  for  Ufe,  no  fmther  fine  wonld  be 
dtt#»r1«x .  ispga4wittdiice  tinder  the  recovf^  ^ ,  but 

the,^^?CTfl#i1.0f.<*  »«w  tftler  he^  that  mwsr&i^ 

wmft,hwas^?mmk\^k^^  p^  9;ft«^>t|i^^ 

aJ&9«in4pB«Qn.hia:adiiuioi<m<40).     .....  .  .  .. 

Ai^  a-ci»pt]rb4)44^whio  wrreMlera  tojawothepr^BUi 
condition  which  is  performed  by  jthe  siurrMldetfaf^ 
or  broken  by  the  surrenderee,  rcsnains  in  of  hn  en- 

(44)  AnU,  p.  358-4.   GiS).     of  opinion  that  if  the  o^ylipld 

^_  --»'"»  ■    <'     ■■    ^  ^- 1^?"* 

Ten.  194/  were  siarrendered  ta  a  stranger' 


>-♦- • 


•1  ^ 


(45)  AgiUg^  p^  353.    I  Burr,  to  make  him   tenant  to  die 

-  »*      *^*i' ' 

913..  plaint^  a  fine  would  be  due  on 

(46)  Co>  Cop,  8.  §6.  Tr.  the  adnuBsion  tX.  such  sb-anger, 
19&>  lab-l,  Kiich.  941.  and  1  Vol.  on  Cop.  305.  (n;  k.) 
see  4  Co.  97.  b.  in  Ta%>emer  &  [9d  Ed] . 

Cromwell.     Mr.  Watkins  was 


Ch.  VI.]     Of  iht  Phus'oti'Jli^himi^.  Wfe 

ginal^eizhi  ifttf  adfl^Sidtf,  %t<f'«i6»c«^  si«fci«ff«9ft 

the  performance  or  breadli^rAe  «ftbiiaWWi»^9 

;  .-•,.-• -tiu  t,'Inilv/  3i1j  'ti  iioiaiav 

JoiNt'Tfeitrvi^T*  we  bttW  8Wd  «¥«?  ftdt^iiif  »iS 

tenant  to  the  lord  (48),  c<W»ES^«ftly*«l  ^HW  Mfi 

w  due  on  theii-ad«jfe8toft^4g5,"dr5«W»ttrf!  adtefeSon 

•of  their  «mTtehde!ree(30)rWld«w4etti  ftftfe'ij^ftfta 

tenant  dies  or  releases  to  tlietolh«l«;'^a|i-fep««^ 
admittance  is  necessary,  no  fine  accruei^td tfiS 

i„jj|y^|\  I,  <   ('(I  '.    'I  (liW/  ,J'i;i  fit  7(  1,.'!  >•  s  il 

'  It  frequently  happtehS  tb««  the«h<Ste  fwrfd^jr  c^ 
joint-tenant  only,  hife  adM(i8i^n'%«4^*he*«ftiiP 
sion  of  his  companions;  ind'M<h€*i  that  i*'lhe  (*U3|f 
he  may  compel  th^  others'^  keofi«rili(i:ttwir'i>i-^>» 

CoPAlrcENERS  tfre  iMit  a8tt«^fh«i?T^5S5,flhtiW»b 
fore  one  fine  only  is  due  dri 'their  frdhifiisitm,  "Wftw 
admitted  in  coparcenary,  oF»tt  fliefadfttltrAtWie^ 
their  surrendei^e'CaS)^  andAS'it^wttliW'Seefai'^lhaP 
when  so  admitted,  they  may  Wleftstf'foiS^h'o'lhir* 
Btf  fine  Wotfld  be  d««iWft  thje-  «e^ftolliw«(f aa^y 
such  addltkmai  ^wAfew;  ■  "  "j  -■■  '• '  ^'*'  n-MmQ' 

(4r>    Ante,   p.  9ti,    363.         (SO)  CftCap.B.SA.'lMSft 
349. ,,  ^atf.  Ten.  181,,    Kilsb,  9#«. .  ^*«e  v  ■?«¥' 


l^r 


376-7.  6  East,  484.    S.C.    2 

(48)  ^n^c,  p.  354.  449.^                             ^        ^ 

(49)  But  see  the  author's  (51)  Ante,  (n.  62).            ^  . , 
opinion  on  the  right  of  the  lord  (p2)  AntSj  p.  364.    ^   .  - 

to  demand  more  than  two  years'  (53)  1  Watk.  on  Co^,  3Q3. 

value  on  the  admission  of  se-  Kitch.  242. 
veral  persons  as  joint-tenants, 
knte,  p.  37^>  &c. 
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Should'  tke  fine  be  wholly  paid  by  one  co- 
pwrtener^'^be  may  compel  the  others  to  a  contri- 
bution 9B  in  the  case  of  joint-tenants. 

But  vrhere  coparceners  are  admitted  sev«*ally, 
the  fine  must  be  equally  apportioned.  .  . 

And  as  the  heirs  of  each  coparcener  must  be 
admitted  (54),^  the  lord  is  of  course  intitled  to  a 
fine  on  fiuchi admission. 

^hea^f^tBteijoinMrnaml  or  one  eopareener  sur- 
renders to"  the  others,  admittance  would  seem  to 
be  neceteary,  and  a.  fine  would .  therefore  accrue 
to  the  lord  (56). 

• 

Tenants,  jlh  Common  are  to  be  admitted  se- 
verally, and  must  therefore  pay  several  fines,  and 
a^  there  is  Qo  survivorship  between  them,  their 
re^ective  Jieirs  must  also  be  admitted  and  pay 
seyafal .  fiufls  (d6) ;  and  so  must  any.  person  to 
ivbom  they  should  join  in  making  a  surrender : 
It  waa  cpcpres^ly  so  laid  down  by  Lord  Ellen- 
borough  ifi  Attree  &  Scutt  (57),  contrary  to  the 
authority  of  Lord  Coke's  Copy  holder »  s.  56.  (and 
see  Kitch.  242.) ;  and  to  prove  that  tenants  in 
common  convey  distinct  estates,  Lord  EUen- 
borough  cited  Plowd.  140,  ''  that  if  two  tenants 

(54)  Ante,  p.  365.  (57)  Sup.  in  which  case  it 

(55)  AniCj  p.  365.    Kitch.     waa  hdd  that  fines  and  sendees 
168.  .  once  multiplied^  shall  continue 

,  (56)  Ante,  p,  35.5.  And  see  due  and  payable^  notwithstand- 
4  Co.  ^.  a.  in  Hobari  &  Ham'  ing  the  re-union  of  the  land  in 
moruf.  one  person.   Vide  also  1  Wa^. 

•n  Cop.  304. 
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in  commoh  grant  a  rent  of  SO^.^Qut  ^dTtbttirJand, 
it  shall  enupe  as  several  grants;''  atid -I^wkios, 
sect.  107,  '^  that  if  two  tenants  inconunoii.pf  a 
carve  of  land  lease  the  same^  it i  shall  lAket  effect 
•  as  several  leases."  *  -  .....f,   ., /}  ..,i 

Baron  and  Feme.  The  hasband,  ttis  &Qen(^), 
becomes  seized  of  the  copyholds  ofhistrife  in  JHsr 
right,  bnt  need  not  be  admitted^  consa^cntly/the 
lord  shall  not  have  a  %ne  froii\  him  (fiO). 

If  the  customary  curtesy  or  dovm'  i^'oiihe^yfikoh 
of  the  copyhold,  it  would  seem  that  tine  dstuMe.  is 
a  continuation  of  the  seizin  of  the  deceased  wife 
or  husband,  and  no  admission  thereffore  iieees- 
sary,  and  in  that  case  no  fine  can  be  d«ie^  but,  if 
I  am  right  in  supposing  that  the  husband  stv- 
Viviiig  the  wife,  or  the  wife  surviving  the'hUsbttnd^ 
unless  there  be  a  special  custom  to  th^  bontrftry, 
must  be  admitted  when  the  cfnrtesy  (>r  do*^ef  is 
of  a  portion  only  of  the  copyholds,  (Ihe  posses- 
sion or  seizin  of  the  deceased  beineg  mtemipted 
•  by*  the  right  of  entry  in  the  heir,)  then  a  fine  will 
accrue  to  the  lord  (60). 

As  it  does  not  seem  to  be  necessary  4hat  the 
liusband  of  a  feme  copyholder  for  years  ahould 

4 

(58)  Ante,  p.  355-6.  kins  on  Cop.  No.  11.    2  vol- 

(59)  By  the  custom  of  Yet-     p.  842.  [2d  Ed.] 

minster  prima  in  Dorsetshire,       .  (GO)  Ante,  p.  SS6j  andsee 
the  husband  shall  pay  a  penny     lE^iich.  242. 
to  the  steward.  '  App.  to  Wat- 
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such  adjudication  as  therein  mentioned,  vested 
in  the  Clerk  of  the  Peace,  who  waij  directed  to 
convey  the  same  to  such  one  or  more  of  the  cre- 
ditors, as  the  justices  at  any  general  or  quarter 
session  of  the  peace  should  order  and  direct,  for 
the  purpose  of  being  sold  by  such  assigncfe  or 
assignees,  for  the  benefit  of  all  the  creditors  of  the 
insolvent  (67).  But  by  the  late  act  of  1  Geo.  4. 
c .  1 1 9(68),  the  copyhold  estates  of  an  insolvent  (60), 
are  required  to  be  conveyed  by  him,  in  such  man- 
ner as  the  court  shall  direct,  so  as  to  vest  the  same 
in  the  provisional  assignee,  who  is  afterwards  to 
Msign  all  the  insolvent's  estate  apd  effects  to  the 
assignee  chosen  by  the  court,  which  asdgnment, 
when  there  are  copyholds,  is  to  be  entered  on 
the  Court  Rolls  of  the  manor,  and  then  the  assig- 
nee is  to  surrender,  or  convey,  to  the  purchaser. 

It  is  somewhat  difficult  ta  say,  under  the  pecu- 
liar wording  of  the  last-mentioned  act,  what  fine 
or  fines  would  become  payable  to  the  lord  of  the 
manor  on  carrying  the  provisions  of  the  act  into 
effect,  with  respect  to  any  copyhold  property  be- 
longing to  the  insolvent. 

But  as  the  act  does  not  create  a  power  in  the 

(67)  This  act  and  the  act  of  (69)  The  words  "  real  estaU*' 
53  Geo.  3^  were  directed  to  in  the  4th  sect,  of  the  act  evi- 
cohtinue  in  force  until  the  dently  apply  to  copyholds^  as 
1st  Nov.  1818^  and  thenceforth  they  are  expressly  mentioned 
to  the  end  of  the  then  next  ses-  in  the  7th  sect,  directing  the 
sion  of  parliament.  provisional  assignee  to  assign 

(68)  See  this  act  in  the  the  estates  ve«M  in  him^  to  the 
Appendix.  assignee  chosen  by  the  court. 
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commissioners  of  the  Insolvent  Debtor's  Court, 
to  convey  copyholds  by  any  common  law  form 
of  assurance,  analogous  to  the  power  given  to 
commissioners  of  bankrupt  by  the  statute  of 
13  Eliz.  c.  7 ;  and  as  I  apprehend  that  the  insol- 
vent could  not  convey  his  interest,  ^so  as  to  vest 
his  copyhold  property  in  the  provisional  assignee, 
otherwise  than  by  a  surrender,  it  would  seem  to 
follow,  that  the  provisional  assignee  is  to  be  ad- 
mitted under  such  surrender ;  and  on  his  admit- 
tance the  lord  would,  of  course,  be  entitled  to 
a  fine. 

It  may  be  contended  that  the  trust  estate  of  the 
provisional  assignee  in  the  copyhold  property  of 
the  insolvent,  would  pass  to  the  assignee  chosen 
by  the  court,  under  the  assignment  directed  to  be 
made  by  such  provisional  assignee,  from  "the  in- 
rolment  thereof  on  the  Court  Rolls  of  the  manor, 
and  that  the  act  operates  as  a  virtual  admittance 
of  the  assignee;  in  which  case  the  lord  would 
probably  be  entitled  to  a  fine,  as  a  consequence 
of  such  change  of  tenancy :  I  am  inclined,  how- 
ever, to  think,  that  no  interest  was  intended  to 
vest  in  the  assignee  by  the  assignment  from  the 
provisional  assignee,  as  to  any  copyhold  property 
belonging  to  the  insolvent ;  but  that  it  was  meant 
to  give  the  assignee  appointed  by  the  court  a 
power,  in  analogy  to  the  power  given  to  commis- 
sioners of  bankrupt,  to  convey  such  copyholds 
to  a  purchaser,  either  by  surrender,  or  any  other 
form  of  assurance ;  and  then,  as  no  interest  vests 

VOL.  I.  2  D  ^ 
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in  the  assignee,  no  fine  would  become  payable 
by  him  to  the  lord :  In  this  view  of  the  last  men- 
tioned act,  the  estate  which  vested  in  the  provi- 
sional  assignee  under  the  surrender  by  the  insol- 
vent,  would  pass  to  the  purchaser  by  the  surrender 
or  other  conveyance  from  the  assignee  chosen  by 
the  court,  so  as  to  entitle  the  purchaser  to  compel 
the  lord  to  admit  him,  and  upon  such  admittance 
he  would,  necessarily,  be  subject  to  a  fine. 

Occupancy.  As  there  may  be  a  special,  though 
not  a  general  occupant  of  a  copyhold,  a  fine  is 
due  from  him ;  as  if  there  be  a  limitation  to  A.  and 
his  heirSf  during  certain  lives,  the  lord  is  com- 
pellable to  admit  the  heir  of  A.  according  to  the 
tenor  of  the  grant  or  surrender,  and  such  heir 
must  pay  a  fine  (70). 


No  fine  is  due  on  the  release  by  a  rightfrd 
tenant  to  the  tenant  by  wrong,  the  latter  having 
already  been  admitted  and  paid  a  fine  (71). 

And  as  it  is  not  necessary  for  a  disseisee  on 
entry  or  recovery  by  plaint  to  be  admitted,  no  fine 
will  accrue  to  the  lord  (72). 

(70)  Co.  Cop.  8.  56.  Tr.  (73)  Ante,  p.  160.  (n.  63). 
128.  Gab.Ten.327.5  ii>.N.  171.     Co.  Cop.  8.  56.  Tr.  129. 

Doe  d.  Lempriere  v.  Martin,  As  to  the  necessity  of  entry 

2SirW.B1.1148.^n£e^p.61-2.  by  a  disseisee  previous  to  his 

(71)  Ante,f, 247,368,  Gilb.  surrendering  the  copyhold  lands. 
Ten.  n.  69.  p.  411.  vide  ante,  p.  150.  (n.  53).  And 

see  Clerk  v.  How,  ante,  p.  390. 
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The  trustee,  and  not  the  cestui  que  trusty  is  the 
person  to  be  admitted  the  lord's  tenant  (73); 
therefore  no  fine  can  accnie  from  the  cestui  que 
trusA  or  his  heir  or  assignee  or  devisee  (74),  or 
from  the  assignee  or  devisee  of  the  equity  of  re- 
demption, when  the  mortgagee  has  been  ad- 
mitted (75) ;  but  the  lord  is  entitled  to  a  fine  on 
the  admittance  of  the  trustee,  or  mortgagee,  or 
his  heir  or  devisee  (76). 

It  belongs  of  common  right  to  the  lord  or 
steward  to  assess  the  fine,  but  a  custom  that  a  co- 
pyholder for  life  in  extremis  may  nominate  his  sue- 
cessor  to  have  the  copyhold,  paying  a  reasonable 
fine  to  be  agreed  upon  with  the  lord,  or,  if  that 
fail,  to  be  assessed  by  tlie  homage;  and  another 
custom,  that  a  copyholder  for  life  may  nominate 
one  or  two  that  shall  have  the  copyhold  lands 
after  his  death,  for  a  fine  to  be  assessed  by  the 
homugCj  if  they  cannot  agree  with  the  lord,  have 
been  adjudged  to  be  good  customs  (77). 

Where  a  person  hath  several  copyhold  tene- 
ments by  several  titles,  the  lord  must  assess  and 


(73)  And  the  trustee  may 
reimburse  the  fine  and  fees  out 
of  the  profits  of  the  estate. 
Rivet's  case^  Mo.  890.  1  Watk. 
on  Cop.  293.  (n.  *.)   [2d  Ed.] 

(74)  ^n<e,p.274,323.  Gilb. 
Ten.  N.  69.  P.410-H.  Trinity 
College,  Cambridge,  ▼.  Browne, 
I  Vem.  441 . 

(75)  ^jfnfi?,  p.  245,  274. 


(76)  Bioers  case.  Mo.  890. 

(77)  YekMst€rCuitom*sc»8e, 
Noy.  2.  (cites  Fotoel  &  Pen- 
cock),  Crab  V.  BUef,  ib.  3. 
cites  H.  6.  Jac.  C.  B.  13  Rot. 
2613,  Raubus  v.  Mason,  And 
see  1  Ron.  Rep.  48.  1  Freem. 
494.  pi.  669.  Ford  v.  Hot- 
kms,  Cro.  Jac.  368.  Freeman 
V.  Phmpps,  4  Mau.  k  Sel.  486. 

2  D  2 
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demand  his  fines  severally,  and  there  is  no  dis- 
tinction in  this  respect  between  a  customary  heir, 
and  a  surrenderee,  nor  is  it  material,  for  this  pur- 
pose, whether  the  admissions  be  contained  in  one 
or  several  copies  (78). 

It  has  been  said,  that  the  fine  may  not  only  be 
assessed  (79),  but  may  be  made  payable  out  of 
the  manor;  such  a  custom,  however,  appears 
much  too  unreasonable  tp  be  supported :  the  case 
of  Yaxley  v.  Rainer  (80),  is  the  only  authority  for 
this  position,  and  it  is  to  be  observed  that  the 
fine  there  was  for  a  licence  to  alien,  and  that  the 
court  said,  that  if  it  had  been  for  a  forfeiture, 
it  might  have  been  otherwise  (81). 

The  sum  assessed  as  the  fine,  need  not  be  en- 


(78)  DalUm  v.  Hanumd, 
Ck>.  Eliz.  779.  S.C.  Mo.  622. 
S.  C.  {Hohart  &  Hammond,) 
4  Co.  28.  a.  cites  Tavemer^s 
case,  ib.  87>  a*  Bitch  v.  WaUis, 
cited  Dougl.  729.  Co.  Cop. 
8.  56.  Tr.  130.  Gilb.  Ten.  218. 
Searje  &  Marsh,  cited  in  Everest 
&  Glyn,  6  Taunt.  428.  and  see 
Fisher  on  Cop.  p.  97>  120. 
Grant  &  Astle,  DougL  722.; 
but  see  JVhitfield  v.  Hunt,  post. 

A  surrender  by  a  copyholder 
to  particular  uses  under  which 
his  son  should  be  admitted  in 
tail,  would  operate  as  a  seve- 
rance of  the  estate  from  any 
other  lands  left  to  descend  to 


such  son,  or  devised  to  him  by 
his  father,  so  as  to  entitle  the 
lord  and  steward  to  separate 
fines  and  fees,  Snagg  &  Fox, 
Fdm.  342. 

(79)  1  Watk.  on  Cop.  314. 

(80)  1  Lord  Raym.  44.  As 
to  fines  on  alienation  of  copy- 
holds, due  by  particular  cus- 
tom, vide  also  Holland  v.  JLan- 
caster,  2  Vent.  134.  and  note 
that  they  were  expressly  ex- 
cepted in  the  stat.  12  Car.  2. 
c.  24.  for  abolishing  the  inci- 
dents of  feudal  tenure. 

(81)  See  also  1  Watk.  on 
Cop.  317,  318. 
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tered  on  the  court  rolls,  but  a  demand  on  behalf 
of  the  lord,  it  being  a  reasonable  and  legal  fine, 
is  sufficient  (82). 

It  is,  however,  essential,  when  an  entry  is  made 
of  the  amount  of  the  fine  on  the  rolls  of  the  ma- 
nor, that  the  sum  actually  assessed  should  appear 
to  be  a  legal  and  proper  fine,  without  regard  to 
any  sum  to  be  remitted  by  the  lord  out  of  favour ; 
for  where  the  entry  in  the  court  rolls  was,  that 
the  lord  had  assessed  a  fine  of  100/.  but  out  of 
favour  remitted  40/.,  which  had  reduced  the  fine 
to  60/.,  and  the  jury  finding  the  annual  value  of 
the  premises  to  be  30/.,  gave  a  verdict  for  the 
plaintiff*  for  60/.  being  two  years'  annual  value ;  a 
rule  obtained  in  the  Court  of  Common  Pleas 
calling  on  the  Plaintiff  to  shew  cause  why  a  non- 
suit should  not  be  entered,  was  made  absolute, 
the  court  being  of  opinion,  that  the  assessment 
was  an  assessment  of  100/.,  and  that  the  latter 
part  of  the  entry  was  nothing  more  than  a  re- 
mission of  the  payment  of  part  of  that  assessment, 
and  observing,  that  much  mischief  might  arise  to 
copyholders,  if  similar  entries  were  permitted  to 
be  made  upon  the  court  rolls  of  manors  (83). 

If  the  fine  is  certain,  the  tenant  should  come 
prepared  to  pay  it,  but  the  lord  cannot  refuse 
admittance  because  the  fine  is  not  tendered  to 


{^)  Lord Northwickv.  Stan-  (83)     Lord    Northwick   v. 

icay,  6  East,  56.  Stanway,  S  Bos.  &  Pul.  346. 
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him  even  When  the  fine  is  certain  in  amount  (84) ; 
and  when  the  fine  is  uncertain  the  lord  must 
allow  a  convenient  time  for  the  payment  of  it, 
and  the  practice  is  to  fix  a  day  and  place  for 
such  payment  (85). 

In  some  manors  it  is  customary  not  to  take  the 
fine  until  the  succeeding  general  court,  or  some 
fixed  period  after  the  admission  (86) ;  but,  I  ap- 
prehend, the  lord  or  steward  may  refuse  to 
accept  a  surrender  from  the  copyholder,  or  to 
admit  his  surrenderee  upon  a  surrender  taken  by 
one  or  more  tenants,  or  the  bailiff*  of  the  manor, 
where  a  custom  of  that  nature  exists,  until  the 
fine  due  on  his  admission  be  paid. 

Should  the  fine  be  unreasonable,  or  if  the  co- 
pyholder has  good  cause  for  thinking  it  to  be  so, 
he  may  refuse  to  pay  it,  and  it  shall  be  no  cause 
of  forfeiture  (87) ;  but  it  was  held,  in  the  case  of 


(84)  Fish  &  Rogers,  Tr.  4, 
Jac.B.R.  lRoll.Abr.506.(A). 
6  Vin.  Cop.  (A.  c.)  pi.  1.  Ho- 
bari  V.  Hammond,  4  Co.  28.  a^ 
but  see  S.  C.  (called  Dalian  v. 
Hamond),  Cro.  Eliz.  779,  Mo. 
623.    And  see  Skin.  249. 

<85)  Gab.  Ten.  219.  n.  (o). 

WtLlawes*  case,  13  Co.  2.  Co. 

/    Litt.  60.  a.  N.  (1).     Hohart  & 

Hammond,   (or  Dalton  &  //a- 

mond),  sup. 

(86)  A  custom  not  to  pay  a 
fine  till  of  fiiU  age  is  a  good 


custom.  Champian  &  Atkinson, 
3  Keb.  90.  Lex.  Cust.  162.  And 
a  custom  for  the  lord  to  seize 
till  the  fine  be  paid,  is  good.  Cro. 
Eliz.  351,  in  Jackman  &  Hod- 
desdon. 

(87)  See  Dalton  &  Hamond, 
(or  Hohart  &  Hammond),  and 
Willowes*  case,  sup.  Barnes  v. 
Corke,  3  Lev.  309.  Trotter  v. 
Blake,  2  Mod.  229.  Wheeler 
V.  Honour,  Sir  T.  Raym.  42. 
S.C.  1  Keb.  154.     1  Sid.  58. 
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Gardiner  v.  Norman  {QS)^  that  the  fine  certam 
due  by  the  custom  must,  in  order  to  save  a  for- 
feiture  in  law,  be  tendered  at  the  day  appointed 
by  the  lord  for  the  payment  of  the  fine  assessed, 
and  that  a  tender  made  at  the  time  of  the  assess- 
ment  is  not  sufficient,  sed  qtuere  ?  For  although, 
when  the  fine  is  manifestly  reasonable,  denial  of 
payment  will  be  a  cause  of  forfeiture  (89),  yet  it 
has  been  held,  that  the  lord  is  not  justified  in 
entering  for  a  forfeiture,  if  he  has  not  demanded 
the  fine  at  the  time  it  was  due,  or,  some  time 
after,  of  the  person  of  the  tenant  (90) ;  but  the 
demand  may  be  made  by  the*  steward,  and  that 
without  any  express  authority  in  writing  (91) : 
And  it  must  be  of  the  specific  sum,  and  not  of 
any  larger  amount,  otherwise  the  lord  cannot 
recover  at  law  (92). 

It  is  proper,  however,  for  the  tenant,  when  he 
deems  the  fine  imreasonable,  to  tender  what  he 
conceives  to  be  due. 

Whether  the  fine  be  reasonable  or  unreasonable 
is  to  be  determined  by  the  court  in  which  the 
action  touching  the  same  shall  be  brought,  upon 

(88)  Cro.  Jac.  617.  Skin..  (91)  Trotter  &  Blake,  ZMod. 
250.  229. 

(89)  Co.  Litt.  60.  a.  N.  (1).  (92)  Titus  &  Perkins,  Skin, 
cites  Parker*s  case.  249.    But  if  the  lord  demand 

(90)  1  Roll.  Rep.  75.  Gilb.  more  than  he  ought^  he  may 
Ten.  227.  Denny  y.  Lemman,  make  his  demand  de  novo.  lb. 
Hob.  135.  Wheeler  &  Honour, 

ante,  p.  406. 
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proper  evidence  to  the  jury  (93);  and  it  is  not  ne- 
cessary for  the  lord  to  aver  that  the  fine  is  rea- 
sonable, as  the  unreasonableness  of  it  must  be 
shewn  by  the  copyholder  (94). 

A  single  copyholder  cannot  obtain  relief  in 
equity  against  an  unreasonable  fine ;  but  in  order 
to  avoid  a  multiplicity  of  suits,  several  copy- 
holders may  join  in  a  bill  in  equity,  to  settle  a 
general  fine  to  be  paid  by  all  the  copyhold  tenants 
of  the  manor  (95). 

The  fine  on  admission  is  recoverable  by  the 
lord  or  his  executors  in  an  action  of  debt,  or  on  a 
general  indebitatus  assumpsit  (96),  and  such  action 


(93)  See  WtUowet'  case^  and 
Dalton  V.  Hamond,  (or  Hobart 
&  Hammond),  ante,  p.  406. 
Cowper  V.  Clerk,  3  P.  W.  167. 
3  Anst.  663.  SmUh  v.  Salktt, 
3  Ch.Rep.76.  BeU  v.  WardeU, 
W]l]es,206.  ante,  (n.34)  3  but 
see  Gary,  4,  38. 

(94)  Denny  v.  Lemman,  Hob. 
135.  Lex  Gust.  161. 

(95)  Middletan  v.  Jackson, 
Popham  V.  Lancaster,  Cowper 
▼.  CUrk,  ubi  sup.  Baker  v. 
Rogers,  Sel.  Ca.  Temp.  King, 
74.  Vide  also  Mayor  of  York 
y.  PUkington  and  others,  1  Atk. 
282.  Brown  v.  Howard,  1  Eq. 
Ca.  Abr.  163,  pi.  4.  Disney  et 
al,  V.  Robertson  et  al,  Bunb.  41. 


And  see  Meadows  v.  Paiherick,, 
Fin.  R.  154. 

(96)  ShuttleworihY.  Gdmett, 
Carth.  92.  S.Q.  1  Show.  35. 
S.  C.  3  Mod.  239.  S.  C.  3  Lev. 
261.  S.C.  Comb.  151.  BeUot 
V.  Cartwright,  1  Lutw.  597. 
Lex  Man.  117.  Wheeler  v.  Ho^ 
nour,  1  Sid.  58.  Evelyn  v.  CH- 
Chester,  3  Burr.  1717.  Grant 
V.  Astle,  2  Doug.  722.  Whd-^ 
field  V.  Hunt,  cited  ih.  727*  n. 
Duke  of  Devonshire  v.  Crad- 
dock,  cited  ih,  728.  n.  Gilb. 
Ten.  291.  6  Mod.  129.  1  T.R. 
619.  Com.  Dig.  Cop.  (H.  6.) 
And  see  the  pleadings  in  Bellot 
&  Cartwright,  Lex  Man.  Ap- 
pendix, pi.  25. 
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is  not  within  the  statute  of  limitations  (97) ;  but  a 

fine  is  no  charge  on  the  lands  (98). 

In  Evelyn  v.  Chichester  (99),  it  was  held  by  the 

Court  of  King's  Bench,  that  the  executor  of  the 

admitting  lord  might  bring  assumpsit  against  a  co- 

# 

pyholder  who  was  a  minor  at  the  time  the  fine  was 
assessed,  but  had  since  attained  his  fiiU  age ;  and 
Yates,  J.  thought  that  assumpsit  would  lie  if  the 
defendant  was  still  an  infant,  though  perhaps  debt 
would  not  (100),  it  is,  however,  obi^rvable,  that 
the  infant  was  admitted  in  person,  without  refer- 
ence to  the  stat.  of  9  Geo.  1.  and  that  he  or 
his  guardians  (assigned  by  the  court)  had  been  in 
possession  from  the  time  of  admission  till  the 
commencement  of  the  action,  which  was  two 
years  after  he  came  of  age. 

But  when  an  infant  copyholder,  claiming  by 
descent  or  surrender  to  will,  is  admitted  under  the 
act  of  9  Geo.  1.,  the  lord  can  only  recover  the  fine 
by  the  methods  prescribed  by  that  statute  (101). 

In  the  case  of  North  v.  the  Earl  and  Countess 
of  Strafford  {I02)j  the  Court  of  Chancery  allowed 


(97)  Hodgsony, Harris,  1  Lev. 
273.    S.C.   2Keb.536.    S.C. 

2  Saund.  64.  S.C.  1  Sid.  415. 
llie  lord^  in  such  action^  need 
not  identify  the  lands.  North  v. 
Earl  &  Countess  of  Strafford, 

3  P.  W.  151.  Contra  in  an  ac- 
tion for  Quit  Rents^  ib. 

(98)  See  Hitcham  v.  Finch, 
1  Roll.  Abr.  374,  Chanccrie  (P.) 


1  Watk.  on  Cop.  321. 

(99)  3  Burr.  1717. 

(100)  See  Borough*s  case, 
1  Ld.  Raym.  36. 

(101)  Ante,  pp.  345^  389. 

(102)  3  P.  W.  151 5  and  see 
Bouverie  v.  Prentice,  Belt's  Ed. 
Bro.  Ch.  Rep.  1  Vol.  200.  post, 
title  Rents. 
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a  demurrer  to  a  bill  in  equity,  for  a  fine  on  ad- 
mission and  arrears  of  quit  rents,  on  the  grounds 
that  the  fine,  if  an  admission  had  taken  place, 
was  recoverable  by  debt  or  assumpsit,  and  that  if 
there  had  been  no  admittance,  the  lord  had  his 
remedy  by  proclamaticms  and  seizure,  and  that 
with  respect  to  the  rents  the  plaintifi*  might  dis- 
train or  bring  debt  for  the  arrears  due  to  him  as 
executor,  and  might  distrain  for  the  arrears  of 
rent  due  to  him  as  lord  of  the  manor :  But  unless 
there  is  a  demurrer,  the  court  will  relieve  on  the 
hearing  (103). 

In  terminating  the  present  inquiry,  I  propose 
to  make  an  observation  on  the  tenant  right  of  re- 
newal of  copyholds  for  lives. 

By  the  custom  of  many  manors,  copyholds  are 
renewable  for  three  lives  or  any  less  number,  and 
in  some  for  three  lives  in  possession  and  three  in 
reversion  (104) ;  but  in  order  to  establish  a  tenant 
right  of  renewal  of  copyholds,  it  must  be  shewn 
that  the  fine  is  certain,  and  it  is  not  sufficient  to 
prove  a  right  to  renew  on  payment  of  a  reasonable 
fine,  as  any  uncertainty  negatives  the  allegation 


(103)  North  V.  Earl  and 
Counters  of  Strafford,  sup.  ^ 
and  see  Duke  of  Leeds  v.  the 
Corporation  of  New  Radnor, 
Belt's  Ed.  Bro.  Ch.  Rep.  2  Vol. 
338^  518.  Equity  will  enter- 
tain a  bill  for  settling  a  general 
fine^  ante,  n.  (95). 


(104)  Copyholds  are  also  in 
some  manors  granted  for  a 
term  of  years,  renewable  on 
payment  of  a  line,  certain  by 
any  person  entitled  to  the  term 
by  the  custom  of  the  manor. 
See  Page* 8  case>  Cro.  Jac.  671. 
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of  compulsion  (105) ;  nor  can  the  presumption  of 
the  duration  of  the  estate  from  the  grant  itself  be 
rebutted,  except  by  evidence  of  constant  renewals 
for  fines  certain. 

In  the  case  <A  the  Duke  of  Grafton  v.Hoir- 
Ion  (106),  the  plaintiff  in  the  cause,  who  Was  the 
heir  at  law  of  the  last  of  three  fives  named  in  the 
copy,  alleged  a  custom  idt  the  heir  of  the  sur- 
viving life  to  renew  on  payment  of  a  reasonable 
Jiney  and  afterwards  amended  his  bill  by  stating, 
that  instead  of  a  reasonable  fine,  the  fine  was  a 
year  and  a  half's  improved  rent  if  insisted  upon, 
for  each  life;  or  lesser  sums  if  the  lord  thought 
fit  to  accept  thereof,  together  with  25.  for  a  heriot ; 
and  the  defendant,  in  his  answer  to  the  amended 
bin,'  insisted  that  the  pretended  custom  was  hot 
sufficiently  certain,  nor  warranted  by  the  rules 
required  by  la^^  in  cases  of  customs ;  and  on  the 
hearing  of  tiie  cause.  Lord  Chancellor  King  di- 
rected an  issue  to  try  the  custom  at  the  assizes 
for  the  cotmty  of  Northampton :  from  this  order 
the  duke  appealed  to  the  House  of  Lords,  com- 
plaining that  the  respondent  had  not  produced  a 
single  instance  of  such  customs  from  the  court 
rolls  of  the  manor,  and  that  they  were  contradic- 
tory to  those  under  which  he  derived  his  title, 
and  that  the  respondent  ought  not  to  be  at  liberty 

( 105 )  Wharton    v.    King,      Lord  Abergavenny  v.   Thomas, 
3  Anst.  659.  1  £q.  Ca.  Abr.  120.  and  cited 

(106)  2  Bro.  Pari.  Ca.  284.      in  Wharton  &  King,  sup. 
(2nd  ed.)  Cop.  ca.  3. 5  and  see 
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to  insist  upon  these  customs,  or  any  other  he 
should  set  up  as  the  terms  of  renewal,  when  they 
were  not  put  in  issue  in  the  cause,  so  that  the  de- 
fendant could  not  be  prepared  to  make  a  defence 
thereto  upon  the  trial ;  and  the  lords  reversed  the 
order  of  the  Court  of  Chancery,  and  directed  that 
the  respondent  should  deliver  up  possession  of 
the  premises,  and  account  for  the  rents  to  the 
appellant. 

It  would  also  seem,  that  if  there  is  a  visible  in- 
convenience, that  one  copyholder  for  life  should 
change  the  lives  by  surrendering  into  the  lord's 
hands,  pursuant  to  a  custom,  to  the  use  of  another 
for  life,  that  the  lord  will  not  be  compelled  to 
make  admittances  thereupon  (107). 

I  shall  conclude  our  present  considerations  by 
observing,  that  when  by  the  custom  of  the  manor 
the  lord  may  grant  copyholds  for  lives  in  posses- 
sion, and  also  in  reversion,  the  grantee  in  rever- 
sion will  be  in  paramount  the  title  of  dower  of 
the  wife  of  the  grantor,  and  of  any  statute  or  re- 
cognizance  executed  by  him  (108). 

(107)  GUb.  Ten.  856.  cites  16.  4  Co. 24.  a.  Sneydv,Sneyd, 
1  Roll.  Abr.  503.  1  Atk.  442.  Lex  Gust.  2dS-4» 

(108)  Chamy.  Doner,  iLeo.     &c.    Ante,  p.  118. 


[     413     ] 


CHAP.  VIL 

OF  FEALTY,  SUIT  OF  COURT,  RENTS,  AND 

OTHER  SERVICES; 

pR.eserving  the  subject  of  Hbbiots  for  a  distinct  section.] 

The  services  due  from  the  copyholder  to  the 
lord  by  the  established  custom  of  most  manors, 
consist  of  fealty,  suit  of  court,  and  small  annual 
payments  in  nature  of  quit  rents ;  and  in  some 
manors  the  lord  is  also  entitled  to  a  heriot. 

Before  copyholds  became  hereditary,  the  lord 
frequently  stipulated  for  base  or  corporal  ser- 
vices, such  as  reaping  or  carrying  his  com,  tiling 
his  houses,  or  thatching  his  bams  (1),  or  plough- 
ing his  lands  a  certain  number  of  days  in  the 
year,  usually  denominated  boon  or  due  days ;  and 
there  are,  it  is  understood,  some  rare  instances 
of  the  existence  at  this  day,  of  services  of  that 
nature,  at  least  of  the  form  of  the  tenants  assem- 
bling with  their  teams,  ploughs,  &c.  (2) 

Fealty  signifies  the  oath  which  was  adminis- 
tered  to  every  tenant  (3)  both  freeholder  and 

(1)  Co.  Cop.  s.  22.  Tr.  17'  and  Coke  fealty  is  incident  to 

(2)  Kitch.  202.  Fisher^  73.  every  tenure^  except  tenants  in 
2  Watk.  on  Cop.  184.  firankalmoigne^  and  tenants  at 

(3)  According  to  Littleton  will,  see  Co.  Litt  s.  91,  132. 
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copyholder,  upon  his  admittance,  to  become  a 
faithful  tenant  to  the  lord,  and  to  do  suit  at  his 
courts,  &c.  (4),  and  is  an  imitation  of  the  homage 
required  by  every  lord,  and  rigidly  enforced  dur- 
ing the  existence  of  military  tenures  (5) ;  and  the 
oath  of  fealty  may  be  administered  either  by  the 
lord  or  his  steward  (6). 

Fealty  cannot  be  done  by  attorney  (7),  nor  by 
an  infant  either  personally  or  by  guardian  (8) ; 
and  it  is  to  be  performed,  as  it  would  seem,  by 
the  wife,  and  not  by  the  husband  (9). 

Joint-tenants  are  to  do  fealty  as  well  as  homage, 
jointly  (10),  but  the  fealty  of  coparceners  is,  I  ap- 
prehend, to  be  done  by  the  eldest  sister  (11). 

And  by  Lord  Coke  (12),  if  there  be  two  co- 


lb.  67.  b.  n.  2.  68.  b.  n.  5.  Co. 
Cop.  s.  21.  Tr.  16^  cites  Brud- 
net  k.  Toxley,  (or  Brudnal  & 
Yoxley),  5  H.  7 ;  andseeKitch. 
260.  But  in  10  H.  6.  the  Jus- 
tices of  the  Court  of  Common 
Pleas  held  that  lessee  for  years 
could  not  do  fealty^  Co.  Cop. 
s.  21.  Tr.  16.  marg.j  and  see 
Kitch.  260. 

(4)  Co.  Litt.  s.  91-2,  93-4. 
Co.  Cop.  s.  19,  20,  21.  Tr.  14, 
15, 16.    Kitch.  260. 

(5)  These  tenures  were  abo- 
lished by  the  stat.  12Car.2.  c.24. 

(6)  Co.  Litt.  s.  92.  Co.  Cop. 
s.  20.  Tr.  15. 


(7)  Co.  Litt.  8. 93.  ib.  N.  (5) . 
Combes*  case,  9  Co.  76.  a.  Co. 
Cop.  8.  35.  Tr.  80.  Fl^er  v. 
Hedgingham,  2  Ch.  Rep.  56. 
1  Watk.  on  Cop.  265.  Ante, 
p.  349.  But  in  France  and  other 
countries  fealty  may  be  done  by 
attorney.  See  N.  5.  to  Co.  Litt. 
68.  a. 

(8)  2  Inst.  11.  Co.  Litt.  65. 
b,  &  n.  4.  ib. 

(9)  1  Watk.  on  Cop.  265.; 
but  see  Co.  Litt.  66,  a.  &  b. 

(10)  Co.  Litt.  67.  b. 

(11)  Ib,  67.  a.  164.  b. 

(12)  Ib.67,h, 
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parceners  or  joint- tenants  of  a  seigniory,  if  the 
tenant  doth  homage  and  fealty  to  one  of  them, 
)ie  shall  be  excused  against  the  other. 

When  a  tenan]t  cannot  attend  personally,  and 
is  therefore  admitted  by  attorney,  or  when  the 
tenant  is  an  infant  or  a  rernainder-man,  his  fealty 
\^  respited  until  he  can  appear  and  is  competent 
to  take  the  oath,  and  this  sometimes  on  payment 
of  a  small  customary  fee. 

And  as  the  allegiance  or  homage  which  was 
formerly  deemed  so  essential  on  the  admittance 
of  a  new  tenant,  ceased  with  the  abolition  of 
piilitary  tenures,  so  the  introduction  of  an  oath  of 
fealty  in  imitation  of  it  appears  to  have  been  both 
useless  and  indiscreet :  useless,  as  the  lord  has  a 
remedy  for  the  subtraction  of  suit  of  court  and 
other  services,  and  for  non-payment  of  rent,  and 
indiscreet,  as  being  calculated  to  lessen  the  im- 
portance, and  weaken  the  solemnity,  which  should 
ever  attach  to  the  administration  of  an  oath. 

It  might  be  well,  therefore,  that  the  fealty  should 
be  commuted,  in  all  cases,  by  a  small  payment, 
and  be  entered  as  respited  (13) ;  and  there  can  be 
no  doubt,  that  a  court  of  equity  would  relieve 
against  a  forfeiture  for  refusing  to  take  an  oath^, 
so  very  unnecessary  at  this  day  (14). 


(13)  Co.  Litt.  68.  b.  n.  5.  Craven^  cited  ih,,  and  Prec.  in 

(14)  Cox  V.  mgford,  2  Vern.  Ch.  574.  And  see  6  Vin.  Cop. 
664.  1  Eq.  Ca.  Abr.  121,  pi.  20.  (D.  c.)  pi. 9.  lb.  (E.  d.)  pi.  7,  8. 
Cudmore  &  Raven  or  Edmore  fi( 
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Suit  of  Court.  Every  copyholder  is  bound 
to*  attend  the  lord's  courts,  and  to  perform  the 
duties  of  a  homager,  and  these- courts,  it  has  been 
said,  may  be  held  as  frequently  as  the  lord 
pleases,  where  the  custom  has  not  established 
any  fixed  periods :  this  would  appear,  indeed,  to 
be  a  natural  consequence  of  the  lord's  being  com- 
pellable to  hold  a  court,  whenever  the  business 
of  the  tenants  calls  for  it  (15). 

If  the  copyholder  is  resident  within  the  manor, 
and  neither  appears  nor  essoigns,  (that  is,  jus* 
tifies  his  non-attendance  from  illness  or  other  such 
cause,)  after  a  general  notice  in  writing  affixed 
to  the  church-  door,  or  otherwise  publickly  pro- 
claimed, he  may  be  amerced  (16) ;  but  I  apprehend 
that  the  amercement  must  be  afieered  by  at  least 
two  of  the  other  copyholders,  in  analogy  to  the 
rule  in  freehold  cases  (17) ;  and  if  he  should  not 
attend,  or  is  not  duly  essoigned  on  a  personal 
summons,  it  will  be  a  cause  of  forfeiture  of  his 
copyhold  (18). 


(15)  Co.  Cop.  8.  31.  Tr.  50. 
Sup.  8.  3.  Tr.  149.  3  Watk. 
on  Cop.  19.  Ante,  p.  8.  But 
the  lord  could  not  harass  his 
tenants  by  holding  frequent 
courts^  iinnecessarily. 

( 16 )  Belfield  v.  Adanu, 
3Bul8t.80,Sl.  S.C.  {Southcot 
&  Adams)  1  Roll.  Rep.  256.  Sir 
JohnBraunche*scB8e,\  Leo.104. 


(17)  Baldwiny.Tudge,5lWUs. 
20.  ChettDode  v.  Crew,  (n.  2.) 
Willes,  619. 

(18)  Tavemer  v.  Cromwell, 
Cro.  Eliz.  353.  Sir  John 
Braunche*8  case,  Belfield  & 
Adams,  (or  Southcot  &  Adams) 
sup.  post^  tit. '  Forfeiture.' 
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Copyholders  may  be  essoigned,  but  cannot  do 

*  *  ' 

suit  by  another  (19),  as  they  are  not  within  the 
statute  of  Merton,  20.  H.  3.  c.  10.  which  enables 
freeholders  to  do  suit  by  attorney  (20). 

The  lord  may  distrain  his  copyhold  tenant  for 
non-jperformance  of  suit  (21),  but  the  distress  is 
considered  as  a  pledge  to  compel  the  perform-, 
ance  of  the  services,  and  cannot  be  sold  (22). 

It  >would  seem,  however^  that  the  lord  cannot 
distrain  for  the  amercement,  either  in  a  court 
baron  or  a  customary  court,  as  of  common  right, 
but  is  put  to  his  action  of  debt  (23) ;  and  the  rea- 
son is,  that  he  may  distrain  for  the  service  it- 
self, and  therefore  ought  not  to  have  a  double 
'  distress  (24). 


(19)  Sir  John  Braunche's 
case,  1  Leo.  104.  4  East^  290. 
And  see  Kitch.  145.  who  says 
that  ^^  by  assent  of  the  lord 
a  copyholder  may  compound  to 
pay  a  certainty  yearly  to  re- 
lease his  suit." 

(20)  Ante,  p.  102.  It  should 
seem  that  a  freeholder  cannot 
make  an  attorney  to  do  suit  for 
him,  by  parol.  Kitch.  146. 

(21)  Co.Litt.s.225-6-r.  Gilb. 
Dis.  6.  2  Vol,  Watk.  on  Cop. 
177.  ^  Inst.  118.  Rivet  v. 
Dowe^^oy,  135.  S.C.2Brownl. 
279. ;  and  see  Crawley  v.  Mngs- 
mUl,  Noy,  24.  But  as  to  free- 
hold tenants,  see  stat.  Marie- 
bridge,   62  H.  3.  c.  9.    In  the 

VOL.  I. 


aboYe  case  of  Crawley  &  KingB' 
tnUl,  it  was  held,  that  if  the 
lord  demand  the  fealty  of  his 
tenant,  who  refuses  and  dies, 
the  lord  may  distrain  for  it 
after  the  tenant's  death. 

(22)  Gomersall  v.  Medgate, 
Yelv.  194,  Gomersdlev.Wayts, 
Cro.  Jac.  255.  HewetY.  Norbe" 
row,  1  Bulst  52,  Gilb,  Dis. 
13.  Greenw.  of  Co.  Courts,  281. 
And  the  distress  must  not  be 
excessive,  3  Bl.  Com.  12. 

(^3)  Rowlston  V.  Ahnan, 
Cro.  Eliz.  748. 

(24)  GQb.  Dis.  11,  16.  AU 
len  V.  Giver*,  Mo.  185^.  Lex 
Man.  22.  pi.  4. 

2  E 
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But  as  it  appears  that  the  lord  may  prescribe  in  a 
distress  for  the  amercement  in  a  court  baron  (25) ; 
so  by  special  custom,  I  apprehend,  an  amerce- 
ment in  a  customary  court  may  be  distrained  for. 

In  the  case  of  TAorae  &  2>fer(26),  the  de- 
fendant justified  the  distress  under  a  custom,  that 
if  a  copyholder  suffered  his  house  to  be  out  of 
repair,  and  the  same  be  presented  in  court  by 
the  homage,  the  tenant  should  be  amerced,  and 
that  the  lord  might  distrain  the  cattle  of  the 
tenajrt,  or  any  undertenant  of  the  copyhold  lands, 
levant  and  cowhant  thereon,  for  the  amercement, 
and  it  was  held  to  be  a  good  custom. 

The  suit  which  the  tenant  thus  engages  to  per- 
form, may  be  done  by  a  feme  sole  or  a  widow  in 
a  customary  court,  but  a  woman  is  not  allowed  to 
sit  on  the  homage  to  try  issues  in  a  court  baroB, 
where  the  suitors  are  the  judges  (27);  nor  can  a 
widow  sit  on  the  homage  in  a  court  baron  even 
to  present,  unless  the  husband  died  without  an 
heir  (28). 

But  the  husband,  and  not  the  wife,  is  to  per- 
form the  services  to  the  lord  (29),  with  the  ex- 
ception, perhaps,  of  fealty  (30). 

(S5)  Gilb.  Dis.  16.  Richard  customary  court  by  plaint^  in 

Godfrey* s  case^  1 1  Co.  45.  a.  the  nature  of  a  real  action. 

Pell  V.  Tinoeri,  Noy,  20.  Doc-  (28)  F.N.B.  159.  2  Watk. 

6)r  &  Student,  47-  on  Cop.  69,  70. 

(26)  Mar.  161*4.  (29)  Bed  v.  Chalenei,  Cro. 

<27)  AnU,  p.  92-3.    So,  I  Eliz.  149. 

apprehend,  a  wosnan  cannot  sit  (30)  Ante,  p.  414. 
on  the  homage  in  a  trial  in  the 
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And  aa  suit  of  court  caimot  be  done  hy  dltor- 
dorey,  a^n  inCs^Qt  a{>pear3  to  be  excused  ifrftw  ^^i^^gr 
ser^i4^es  dudng  the  period  he  is  (in  ww4.9  ftt  leai^t 
^liiilil  <the  :$»ge  of  14,  when  he  is  cojisideced  €tf 
<y<<tiars  ctf'.diac^etiou  (Sa). 

ifoiBit-^temaits  and  coparc^n^:^,  (but  the  IfUiter 
OTily  when  admitted  lin  coparcen^iry,)  are  aB  one 
jlcviant:to  Ibedoord,  -and  shall  therefore  do  but  cm^ 
«iiit(3fi),  but  tenants  in  comtnon  taJke  several 
jE^tateS)  and  must  severally  do  suit  (33) ;  and  iM 
copyholders  are  not  within  the  statute  of  Menl^ 
borough  (34),  it  ;dt)es  not  seam  that  they  iCjm 
compel  contribution  of  suit* 

Rbkitb  0P  A^ize.  iThis  i^  the  ancient  ftm^ 
^itbe  small  reserviktiDn  on  the  oripnstl  grant  of 
freeh/ald  aiid  copyhold  lands  (35),  and  which  was 
sometimes  made  hi  money,  and  at  others  in  com 
or  the  like,  but  ^hese  payments  are  now  osiore 
usually  denominated  quit  rents ;  and  those  paid 
hif.frei^qld^rs,  are  frequently  termed  chief  rente  J 
it  is  essential  to  the  title  to  these  rente  that  ^thay 


(81)  2  Weak,  on  Cop.  VTh. 
Post,  tkle^  Gufurdianship.  An 
attorney  cannot  be  amerced  for 
not  doing  suit  to  his  lord's 
courts  at  such  time  as  his  at-^ 
tcndluice  is  required  at  West^ 
minster.    Stane^s  case^  1  Vent. 

(32)  The  suit  by  coparceners 
is>  I  apprehend^    to  be  per- 


formed by  the  eldest  sister,  ad 
in  tiie  case  of  freeholds.  Kiteh* 
108.     Ante,  p.  414. 

(33)  Bruerton's  cai$e,  6Co* 
1&3. 

(34)  52  Hen.  3.  c.  9*  a>it$g, 
p.  103:  and  see  Bruerton*^ 
case,  sup.  F.  N.B.  1^.  2  Inst* 
c.  9* 

<35)  2  last.  119. 

2  E2 
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should  have  been  paid  immemorially  and  without 
any  variation,  so  that,  as  in  many  instances  both 
with  respect  to  freehold  and  copyhold  lands, 
where  no  rent  has  been  paid  within  time  of  me- 
mory, or  where  there  has  been  a  variation  in  the 
payment,  the  rent  originally  reserved  is  lost  (36). 

The  lord  may  distrain  for  rents  of  assize  of 
common  right  (37),  and  now  by  the  4  Geo.  2.  c.  28. 
s.  5.  all  persons  have  the  like  remedy  by  dis- 
tress for  rents  of  assize,  chief  rents,  and  rents 
seek  (38),  as  in  case  of  rents  reserved  upon  lease» 
and  the  statute  we  have  seen  extends  to  copy^ 
hold  lands  (39). 

This  distress  may  be  upon  the  lands  in  the 
hands  of  a  lessee  (40),  yet  it  is  supposed  that  they 
are  not  chargeable  in  the  hands  of  a  new  tenant, 
for  any  arrears  (41) ;  but  then  the  arrears  would 
be  recoverable  in  an  action  of  debt. 

The  lord  may  avow  for  the  rent  of  a  copyholder 

(36)  A  rent  ^service  is  not  as  a  dry  rent  reserved  by  deed^ 

extinguished    by   purchase   of  without  clause  of  distress^  Gilb. 

part  of  the  tenancy^  but  shall  Dis.  6.                                     , 

be  apportioned.  Yet  it  is  other-  (39)   Ante,  p.  101.     Gilb. 

xvise  when  the  service  is  entire^  Dis.  6.     Gilb.  Ten.  N.   150. 

ahd  not  annual^  as  in  the  case  2  Watk.  on  Ck>p.  181-2. 

of  heriot  service^  Co.  Litt.  149.  (40)  Rwet  v.  Dowe,  Noy^ 

*.  &  b.,  135.  S.  C,  2  Brownl.  279. 

Whether  a  rent  can  be  ap-  (41)  HUchamy,  Knch,  et  aL 

portioned  on  a  re-grant  of  co-  1  D'Anv,  753.  (P.)  pi.  1. 1  Roll. 

pyholds^  see  anto,  p.  HO,  111.  Abr.  374-5.     Chancerie,    (P.) 

,    (37)  Co.  Litt.  3.  213.'  R.  pi. Lift.  (Q.)pl.3.  2 Watk. cm 

160.  b.  .  Gilb.  Dis.  5.  Cop.  180. 

(38)  This  is  us.ually  described 
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in  the  courts  of  law  (42),  but  it  seems  doubtful 
whether  debt  will  lie  unless  the  lord  has  con- 
veyed away  the  manor,  and  so  lost  the  remedy 
by  distress  (43) ;  and  in  case  of  wilful  and  abso* 
lute  refusal  to  pay  rent,  the  lord  may  seize  as  for 
a  forfeiture  (44). 

Copyholds  not  being  within  the  statute  of 
32  H.  8.  c.  37.,  the  arrears  of  rent  for  copyhold 
tenements  cannot  be  I'ecovered  by  executors  and 
others,  under  the  provisions  of  that  act  (45). 

But  I  apprehend  that  debt  will  lie  by  executors 
or  administrators  for  such  arrears  (46).  • 

It  has  been  said,  that  the  lord  has  nq  remedy 
in  equity  after  he  parts  with  the  manor,  for  rents 
due  before  his  alienation  (47) ;  and  this  I  conceive 
is  perfectly  consistent  with  the  rules  of  equity,  as 
it  would  seem  that  the  lord  could  recover  the 
arrears,  in  an  action  of  debt  (48). 

But  when,  from  the  uncertainty  of  the*  nature 
of  the  rents,  or  of  the  lands  out  of  which  they  are 
payable,  or  otherwise,  the  lord  is  deprived  of 
his  remedy  at  law,  a  court  of  equity  will  relieve 


(42)  Laughter  y.  Humphrey, 
Cro.  Eliz.  524.  Skin.  9.  GQb. 
Ten.  308. 

(43)  N.  (1)  Co.  Litt.  67.  b. 
Hitcham  k^Hnch,  ante,  (n.  41). 
2  Watk.  on  Cop.  181-3.  GQb. 
Ten.  808. 

(44)  Po«<.  tit.  Forfeiture. 

(45)  Ante,  p.  105.  Wood- 
M's  Landl.  &  Ten.  388. 


(46)  Co.  Litt.  47.  b.  162.  b. 
Ognels'  ease,  4  Co.  49.  b.  Shut" 
tleworth  v.  Gamett,  ante,  p.  408. 
(n.  96.) 

(47)  Hitcham  v.  Finch  et  al. 
sup.  2  Watk.  on  Cop.  181.       / 

(48)  N.  1.  Co.  Litt.  57.  b. 
2  Watk.  on  Cop.  181  (n.e), 
183.  6  Yin.  Cop.  (N.  d.)  pi.  3. 
marg. 
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Utti  (4Sl) ;  if,  however,  he  has  a  legal  remedy,  he 
must  porsae  it  (50).  So  a  bilT  for  suit  of  eoatt 
to  a  muiior,  and  for  a  fee  farm  rent  of  law  day 
sttver  at  a  Court  Leet,  was  difitililsfied,  the  ri^ 
medy  being  at  law  (51). 


Reliefs.  "  Before  we  enter  upon,  the  subject 
of  heriatSj  it  may  not  be  deemed  irrelevant  to  no- 
tice that  reliefs  are  paid  by  fi^eholders  only  (S2), 
and  are  divided  into  two  sorts, — ^the  one  by  ser^ 
vice,  the  other  by  custom :  the  former  is  paid  on 
death,  and  the  latter  on  death  or  alienation,  ac- 
cording to  the  custom  (53). 
The  remedy  for  the  propei-  relief  is  by  disr 


(49)  Holder  v.  Chamburt^, 
3  P.  W.  256.  Duke  of  Leeds 
V.  Pbtoell,  1  Ves.  171.  Thom- 
difM  V.  Allmgton,  I  Cb.  Ca.  79. 
Collei  v.  Jtiques,  ib.  120.  Eton 
College  V.  Beauchamp  and  Riggs, 
ib,  121.  Davy  v.  Davy,  ib.  144. 
Benson  v.  Baidwyn,  1  Atk.  598. 
Cox  V.  Fofey,  1  Vera.  a$9. 
Duke  of  Bridgewater  v.  Ed- 
wards, 6  Bro.  Par.  Ca.  368 :  and 
see  2  Vera.  382-6, 

(50)  Bouverie  v.  Frentieeg 
1  Bro.  Ch.  Rep.  200.  Duke  of 
Leeds  v.  the  Corporation  €^  New 

Radnor,^  ib,  33Sj  SIS.    Ante^. 
p.  410, 


(51)  Thomhagh  v.  Harts- 
horn. Bunb.  237. 

(52)  Gab.  Ten.  330.  Co.  Cop. 
1^.  25.  IV.  54.  i  and  see  Wiight'^ 
Ten:  97.  Gffli.Di8.7.  Kh«li.2W. 
But  it  woiidd  seem  that  by 
special  custom  a  relief  may  be 
payable  by  a  oc^yholder^  fihch. 
202.  Hungerford  v.  Havy>- 
land,  2  Roll.  Rep.  370.  S.  C. 
W.  Jones,  162.  &  G.  3  BtdM. 
323.  Lat.  37,  95,  130.  Com; 
Dig.  Cop.  (K.  11).  2BL  Com. 
97.    Watk.  Gilb.  Ten.  n;  175. 

(53)    Co.   Cop.  8.   25i   Ik. 
27-8, 
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tress  (54)y  and  au  action  of  debt,  it  has  been  saiid) 
does  not  lie,  except  by  executors  or  adminis^ 
tirators  (55),  who  shall  have  debt  but  cannot-  dia^ 
train  (56) :  yet  it  should  seem  that  the  lord  hiai^ 
self  may  bring  debt  for  relief  (57) ;  and  for  an  in$* 
prefer  or  prescriptive  relief,  the  lord  shall  not 
distrain,  unless  he  can  likewise  prescribe  in  the 
distress  (58). 


OF  HERIOTS. 


The  heriot  is  a  badge  of  the  feudal  system  (59), 
and  may,  at  the  present  day,  be  deemed  the  most^ 
if  not  the  only,  obnoxious  part  of  copyhold  te- 
nure, but  the  existence  of  this  service  is  very 
limited,  and  it  attaches  partially  on  freehold  as 
well  as  copyhold  estates. 

As  it  was  originally  a  tribute  to  the  lord  of  th6 
horse  or  habiliments  of  the  deceased  tenant,  in 
order  that  the  militice  apparatus  might  continue  to 
be  used  for  the  purposes  of  national  defence  by 


(54)  Co.  Cop.  s.  31.  Tr. 
45.  Gflb.  Dis.  7.  OgweZ's  case, 
4  Co.  47.  b.  1  RoU.  Abr.  665. 
(E.)  pi.  4.  Scroggs,  102.  Hun- 
gerford  and  Havyland,  ante, 
(n.52). 

(55)  Co.  Litt.  83.  b.     - 

(56)  Co.  Litt.  47.  b.,  83.  b. 
32  H.  8.  20.  19.  H.  6.  Kitch. 
86.  Shuttleworth  v.  Gamett, 
i  Sho.  36.  S.C.  Carth.  91. 
OgneVs  case,  sup.  By.  24.  a. 
pi  149. 


(57)  Co.  Cop.  8.31.  Tr.  45. 
Hungerford  &  Havyland,  sup. 
Lord  North's  case,  2  Leo.  179. 
Kitch.  86. 

(58)  Gilb.Dis.  8.  See  for- 
ther  as  to  reliefs,  post.  2  vol. 
tit.  '  Court  Babon,  (Suit  qf 
Court. y 

(59)  For  the  derivation  of 
this  service,  see  Co.  Litt.  185.  b. 
Co.  Cop.  s.  24.  2  BL  Com.  97, 
423^.   Nels.  Lex,  Man.  113. 
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each  sueceedidg  tenant,  it  was  natural  tkat  on 
the  decline  of  military  tenure  the  heriot  should 
be  commuted/  and  accordingly  we  find  that,  in 
some  manors,  it  is  customary  to  render  to  the 
lord  the  best  animal  of  which  the  tenant  dies 
possessed,  and  in  others  the  second  best  beast, 
atld  again  iji*  others  the  only  beast,  if  but  cmos  or% 
if  the  tenant  has  no  beast^  then  to  pay  a  fixed 
sum  in  lieu  of  heriot  (60) ;  and  in  others  to  render 
the  best  beast  or  good,  or  to  pay  a  sum  certain  at 
the  election  of  the  lord ;  and  again,  in  other  ma- 
nors, the  lord  is  intitled  to  the  best  beast,  if  the 
tenant  die  possessed  of  a  beast,  otherwise  the  best 
dead  good  or  a  sum  certain. 

According  to  some  writers,  the  heriot  of  the 
best  beast  is  not,  in  all  cases,  a  commutation  or 
substitution  for  the  military  heriot,  but  was  ori- 
ginally rendered  by  the  villein  or  husbandman 
for  the  purposes  of  agriculture,  in  analogy  to  the 
warlike  heriot  on  the  death  of  a  military  tenant ; 
and  this  by  the  indulgence  of  the  lord,  who  was 
the  absolute  owner  of  all  the  goods  and  chattels 
of  the  pure  villein  (61). 

Heriot  Service.  The  heriot  service  being  a 
reservation  by  the  lord  upon  his  feudal  donation, 
and  arising  from  the  tenure  between  the  lord  and 
tenant,  is  in  the  nature  of  a  rent  which  lies  in 
render^  and  the  remedy  was  therefore  originally 
by  distress  (62). 

im)    Griffin  v.  BlanSferd,     3  Watk..  on  Copu  128.       ..    ^ 
Cowp.  62..  (62)  Kitch.  262-3.     3  JBl. 

(^1)    2  Bl-  Com.  97,  423.     Com.  15.   Bra.  Abr.  tit.    Hat- 


Ch.  VIL] 


6y  Heriots. 


426 


And  this. distress  nifty  be  of  aay  goods  ou.tlie 
katid,  although  the  property  of  a  stranger^j^). .  t- 

It  was  fonnerly  doubted  whether  the  lQrdfBigb,t 
seize  the  heriot  service  (64),  it  would,  hpwex^r, 
seem  to  be  established,  that  when  the  tj^ure  i9,|iy 
the  best  beast,  the  service  li^s  iHiffre^der.^  .^s  3¥^ 
as  render,  and  that  the  lord  may  sei^  .^s  ipi  i}f^ 
case  of  heriot  custom  (65),  because  the  choice  of 
the  best  beast  is  in  the  lord,  and  not  in  the  tenant, 
and  that  choice  is  to  be  determined  by  seizure ; 


{* 


lots,  pi.  2,  6,  7.    2  Watk.  on 
Cop.  167-8. 

(63)  Major  y.  ,Brandwood, 
Cro.  Car.  260.  S.C.  W.Jones, 
300.  Bro.  tit.  Harlots,  pi.  6. 
Oshom  V.  Steward  or  Sture, 
3  Mod.  231.  S.C.  2  Lutw. 
1366.  S.C.  3  Salk.  181.  Lex. 
Man.  120  5  but  see  Owen,  146, 
in  Goosey  v.  Pot, 

A  distress  for  heriot  service 
is  within  the  statutes  7  Hen.  8. 
c.  4.    21  Hen.  8.   c.  19.  and 
11  Geo. 2.  c.  19.  as  to  costs: 
it  is  also,  I  conceive,  within  the 
Stat.  8  Ann.  c.  14.  as  to  distress 
after  the  expiration  of  the  les- 
see's term.  Haselip  v.  Chaplen, 
Cro.  Eliz.  257-8,  329.     Mack- 
worth  v.  Shipward,  Cro.  Jac.  28. 
JLoyd  v.  ^n^o«, 2  Wils.28.  S.C. 
Barnes,  C.P.  148.  2  AVatk.  on 
Cop.  168.  but  an  avowry  for 
such  distress  is  not  within  the 


statute  of  limitation,  32  H.  8. 
C.2.  Fide  2  Inst.  95-6.  BeviVs 
case,  4  Co.  8.' 

(64)  8  H.  7.  f.  10.  Bro.  tit. 
Hariots,pl.7.Kitch.263.  KeQw. 
82.  Doct.  &  Stud.  76.    Qresham 
v.  Gain^ord,  Bendl.  18.  Wilson 
V.   Wise  or    f^yse,    lb,  39.   a. 
pi.  154.  S.  C.  Mo.  16.   2  Nels. 
Abr.  931 .  pi.  1 .  But  see  Co.  Cop. 
s.31.Tr.44.  Woodland v.  Man- 
tel, Pbw.  95-6.    16  H.7.  f.  5. 
Fitz.  tit.  Hariott,   2.  Bro.  tit. 
Hariota,  2.     Odiam  V;  Smith, 
Cro.  EHz.  589.   S.  C.     1  And. 
298-9.  S.C.   Mo.  540.  Parker 
V.  Gage,  1  Show.  81.    Edwards 
and  another  v.  Moseley  arid  ano- 
ther, Wffles,  i92.   GUb.  Dis.9. 

(65)  Kitch.  263,  lb,  266. 
cites  27  Ass.  24.  8  H.  7.  T.  10. 
Bro.  tit.  Harbts,  6/ 11.  {Sir 
John  Petfir  v.  Knoll,  Crq,  Eliz. 
32.  3  Bulst.  325. 
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but  that  if  the  tenure  is  by  the  rent  of  a  h^i  or 
capon,  or  the  like,  the  lord's  remedy  is  by  distress 
only  (86) ;  it  is  also  settled  that  the  seizure  for 
beriot  service  may  be  either  within  or  out  of  the 
manor  (67). 

In  avowing  for  beriot  service,  the  exact  nature 
of  the  beriot,  whether  the  best  beast  or  other 
thing,  must  be  set  forth  (68) ;  but  where  in  replevin 
the  defendant  made  conuzan<ie  as  bailiff  to  the 
lord,  it  was  adjudged  on  demurrer,  that  it  was 
not  necessary  to  set  forth  the  nature  of  the  he- 
riot,  or  the  value  thereof,  for  that  might  not  be 
knovm  to  the  defendant  (69). 

When  the  original  grant  is  lost,  the  lord  must 
prescribe,  which  prescription  necessarily  pre- 
sumes a  grant  in  fee  simple  (70). 

The  beriot  service  being  due  by  reservation, 
shall  go  vrith  the  reversion  to  the  heir  or  grantee, 

and  shall  follow  the  seigniory  if  the  grant  is  in 

< 

(66)  Gilb.Dis.10,11.  Wood-  (68)  Shaw  v.  Taylor,  Hob. 
land  V.  Mantel,  How.  96.  As  176.  S.  C.  Hut.  4,  6.  And  see 
to  the  right  of  the  lord  to  dis-  Parker  &  Radcliff,  1  Bos.  & 
train  when  the  heriot  is  of  the  Pul.  2S2>  393. 

best  beast^  or  a  sum  certain  at  (69)    Mqjor  v.  Brandwood, 

his  election,  see  jBearv.iZbdge*,  Cro.  Car.  260,  cites  Dicker  v. 

Litt.  Rep..33.  Higgins,  Tr.  ISEliz.  Ret.  506. 

(67)  Kitch.  263-5.    2  Inst.  Anon.  Tr.  13  Jac.  Rot.  1148. 
132.    3  Bl.  Com.  15.    Dr.  &  Lex  Man.  117, 118.  See  further 
Stud.  128.  Woodland  v.  Mantel,  as  to  Avowry  for  heriot,  Statham. 
sup.  Parker  v.  Gage,  I  Sho.  81.  tit.  Avowrie.    Kitch.  266. 
Austin  V.  Bennet,   1  Salk.  356.  (70)  Kitch.  262-3-7.  3  Salk-   • 
See  3  ib,  333.     But  $^e  contra  332.    2  Watk.  on  Cop.  134-5,     ; 
Keilw.  82.  a.  84.  b. 
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fee ;  bu€  Tthere  thefe  is  no  reversion  (71),  or  wheM 
the  term  has  not  commenced,  as  u^n  the  deMh 
of  a  grantee  in  a  reversionary  lease  during  the 
continuance  of  the  first  lease,  and  having  there** 
fore  only  an  interesse  termini,  no  heriot  is  dx\e(72y. 

It  is  said  to  be  due  on  the  dealdi  of  a  teri^awt  in 
fee  simple  only,  but  it  clearly  may  be  reserved  on 
a  lease  for  life,  or  on  the  death  of  every  paitiealHr 
tenant  whether  for  life  or  years  (73),  or  even  at 
will  (74). 

Some  of  the  books  treat  of  heriots  by  reserva- 
tion on  deeds,  as  distinguishable  from  heriot  sep* 
vice,  the  latter  being  a  heriot  arising  from  tenurdj 
and  ihe  former  not  so ;  but  I  must  confess  myself 
at  a  loss  to  discover  any  such  distinction  between 
them ;  and  if  on  a  grant  at  this  day  o^  freehold 
lands,  a  sum  should  be  reserved  in  the  name  of 
an  heriot,  to  which*  there  can  be  no  objection  I 
conceive  (76),  it  would  surely  be  a  heriot  arising 

(71)  See  Oshorn  v.  Steward  (73)  Kitch.  262-3,  Eeilw. 
or  Siure,  ante^  (n.  63)^  and  the  84-.  a.  &  b.  3  Salk.  330.  l^&n 
Pleadings  in  S.  C.  Lex  Man.  v.  Carew,  Osbom  v.  Steward  or 
Appendix^  pi.  26.  Sture,  sup.    Ingram  v.  Tothill, 

(72)  LwH  V.  Carew,  1  Vent.  1  Mod.  216^.  S.  C.  2  Mod^  93, 
91.  S.C.  {Lanym  v.  Came,)  281.  S.C.  1  Vent.  314'.  2  Lev. 
2  Saund.  165.  S.  C.  {Langan  210.  3  Keb.  785.  Lex  Man. 
V.  Carne,)  1  Lev.  294.     S.  C.  118,  119. 

{lemal  v.  Cara,)  2  Keb.  505>  (74)  2  Bulbt.  196  in  Hix  v. 

572,588,  67r.  S.C.    {Hwigbn  Gardiner.  2  Watk/ on  Cop.  146. 

&  Carve,)  Sid.  487.  Lex  Cust^  (75)  Lion  v.  Carew,  Osbom 

24^-3.     Lex  Mart,    1  ID,  120.  v.  Steward  or  Sture,  sup. 

Bkhop  of  Gloucester  v.  fVood,  This    has    frequently   beeh 

Wyn*  46^  57.  2  Watk.  on  Cop.  called  Suit  Heriot. 
133^. 
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from  tenure,  and  properly  denominated  heriat 
service,  although  it  should  certainly  seem  that 
there  is  a  distinction  in  the  remedy  for  heriots 
payable  by  freeholders  to  lords  of  manors,  under 
ancient  grants,  and  denominated  heriot  service,  as 
contra-distinguished  from  heriot  custom,  and  for 
heriota  reserved  by  deed  at  this  day ;  which  latter 
cannot  be  demanded,  after  the  estate  of  the  grantee 
is  determined,  any  more  than  rent,  of  which  nature 
it  partakes ;  but  heriots  which  arise  from  ancient 
tenure,  as  well  as  heriots  by  custom,  may  be  seised 
after  they  become  due  (76) :  And  a  reservation  of 
a  heriot  by  deed  is  to  be  construed  strictly,  and 
therefore  is  not  payable  by  an  assignee,  if  it  is  not 
so  particularly  expressed  in  the  grant  (77). 

All  entire  services,  such,  for  instance,  as  to 
render  an  entire  chattel  upon  the  death  of  a  te- 
nant, shall  be  multiplied  by  alienation  of  any  part 
of  the  tenancy  (78):  But  Mr.  Watkins  was  of 
opinion  (79),  that  the  heriot  service  could  not  be 
multiplied  in  prejudice  of  the  donee  or  grantee  in 
fee,  unless  he  parted  with  his  whole  estate,  as  the 

(76)  Ingram  y,Tothill,    Os-  der.- And  this  seems  to  be  the  law. 
bom  V.  Steward  or  Sture,  ante.  See  Edwards  &  Moseley,  Willes 
p.  427.    Keflw.  84.  b.  and  see  192.  sed.  vide  2  Watk.  163-4. 
2Nels.  Abr.  931-2.  (78)    Co.   Litt.   s.   222-3. 

(77)  Scory  v.  Randall,  Cro.  Bruerton'scaae,  6.  Co.  1.  Tal- 
Car.  313.  S.  C.  Het.  57-  Ingram  boVs  case,  8  Co.  105.  1  Keb. 
&  TotkUl,  sup.  It  has  been  said  357.  in  Baker  v.  Berisford. 
that  suit  heriot  cannot  be  taken  (79)  See  2  Vol.  of  his  Trea- 
off  the  manor^lSho.81, which  as-  tise  on  Cop.  135-6.;  and  see 
sumes  thatitdoesnotlieenpren-  Co.Litt.b.  19, 215.  Perk. s. 637, 
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person  to  whom  he  should  grant  an  estate  for 
life,  or  years,  or  in  tail,  would  hold  of  him  and 
not  of  the  lord ;  but  that  on  a  grant  by  the  tenant 
in  fee  to  A.  for  life  or  in  tail,  with  remainder  over 
in  fee,  there  a  heriot  would  be  due  on  the  death 
of  A.  as  he  would  hold  of  the  lord  (80) ;  and  this, 
as  the  whole  fee  passes  by  the  grant,  is  perfectly 
reconcilable  with  settled  principles,  for  when 
particular  estates  are  created  by  the  tenant  in 
fee,  and  the  whole  fee  is  not  parted  with,  he  him- 
self remains  the  lord's  tenant,  and  a  heriot  would 
.be  due  on  his  death  (81). 

But  Mr.  Watkins  in  another  part  [p.  149,  160.] 
-observes',  that  if  a  person  seised  in  fee  of  freehold 
lands,  grant  to  A.ior  life,  with  remainder  to  B. 
for  life,  with  remainder  to  C.  for  life,  with  re- 
mainder to  D.  in  fee ;  A.  B.  C.  and  P.  shall  hold 
of  the  lord,  as  the  whole  fee  is  disposed  of:  but 
that  as  the  particular  interest  granted  to  A.  and 
the  several  remainders  limited  to  B.  C,  and  D. 
form  together  but  one  estate,  (Co.  Litt.  143.  a.),  it 
should  Seem  to  follow  that  A.  B.  C.  and  D.  form 
but  one  tenant  to  the  lord,  and  consequently  that 
but  one  heriot  can  be  due,  and  that  on  the  de- 
cease of  the  survivor  of  them  (B2).  It,  however, 
appears  to  me  that,  in  such  a  case,  A.  B.^C. 
and  D.  could  not  be  considered  as  one  tenant, 

(80)  2  Vol.  Watk.  on  Cop.  (81)  2  Vol.  Watk.  on  Cop. 

IS6.     Bro.  Tenures,  21.    Dy.  135. 

362.  b.  pi.  19.  2  Inst.  605.  Co.  (82)  Cites  Keilw.  83.  h.  94. 

Lritt.  21.  b.     Wehhe  &  Potter,  a.  pi.  7  &  8,  and  adds  Qusre 

Godb.  18.  See  S.  C.  Owen,  26.  dehoc? 
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^ut  >that  ^ach  of  them  holding  <of  (fhe  lord  jp9M* 
imounty  BXkd  (not  of  (iie  grantor,  a  heriot  would  be 
idae  on  the  death  of  each  (83). 

Again,  Mr.  Watkins  distinguishes  betwe^i  per- 
;8ons  taking  by  the  act  of  law,  as  the  husband  in 
respect  of  his  curtesy  and  the  .wife  of  her  doww, 
aind  by  the  act  of  tlie  party ^  as  the  grantee  for  life 
or  years  or  in  tail,  the  heriot  being  due  in  the  for- 
oner  -case,  bat  not  in  the  latter,  as  it  can  only  be 
-claimed  on  the  death  of  the  person  who  is  tenant 
to  Hke  lord  (84) :  and  as  the  widow,  except  she 
takes  the  whole  estate,  is  tenant  to  the  h^  (85), 
no  heriot,  he  observes,  would  be  due  on  her 
lAeath;  but  the  above  distinctions  are  kiappli'^ 
cable  to  copyholds,  not  only  as  being  conisbed 
4o  heriot  ^service,  but  also  because  the  copy- 
holder in  every  case  holds  immediately  of  tlie 
loitl  (86). 

Heriot  Custom.  With  the  exception  of  he- 
riot service,  of  which  I  have  briefly  spoken,  the 
only  heriot  recognized  by  our  laws  since  feuds 
became  hereditary,  and  since  copyholders  ceased 


(as)  Yet  see  Kitch.  262-3^ 
in^ho  says,  that  to  have  a  heriot 
after  the  death  of  tenant  for 
life '  or  years,  is  heriot  custom, 
and  that  heriot  service  is  after 
the  death  of  tenant  in  fee,  cites 
14  H.  4.  f.  5.  8  H.  7.  f.  11. 
%k  a  7.  i,  13  &  16.  So  (he 
adds),  a.heriot.iipon  every  sur- 
render^ or  every  alienation,  is  he- 


riot custom,  ekes  3  H.  6.  Tit.  8 . 
B.  And  see  Kitch.  265-6.  Bio. 
tit.  Hariots  5.  Lex  Oust,  238. 

(84)  2  Vol.  Watk.  on  Cop. 
136-7-8.  (but  see  Keilw.  84.  b. 
14  Yin.  296.) 

(85)  2  Vol.  Walk.  137.  cites 
Bro.TeQ.d4.  Watk.oni)esc.W. 

(86)  See  fbrther.os  to  heriot 
service,p<w^.  tit.  HeriotCusCoin. 
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to  be  mere  tenants  at  wSl,  is  that  which  is  usually 
■denominated  i^iiot  custom,  and  which  is  due  by 
virtue  of  an  immemorial  u^age  from  every  tenant 
of  the  particular  manor  (87),  more  frequently  on 
death  (88),  but  sometimes  on  alienation  dso,  or 
on  alienation  only  (89). 

This  species  of  heriot  is  due  in  respect  of  <)opy-» 
bold  as  well  as  freehold  lands,  and  is  said  to  lie 
in  iprender  only,  and  not  m  render,  tiierefore  Hie 
lord  cannot  distrain  for  it  (90);  heriot  custom 
may  also  be  due  on  the  death  or  alienation  of  a 
vcopyholder  for  life  or  years,  as  well  as  of  a  tenant 
in  fee  simple ;  and  although  in  freehold  cases, 
-when  particular  estates  are  carved  out  by  a  per- 
son seized  in  fee,  and  the  whole  fee  disposed  o^ 
it  ^as  been  doubted  whether  more  than  one  heriot 
is  due,  (particularly  if  it  be  heriot  service,)  and 
that  on  the  death  of  the  survivor  of  the  particular 
tenants  and  remaiader-maa  (91) ;  yet  in  copyhold 
cases,  as  each  particular  tenant  holds  imlne- 
diately  of  the  IcM'd,  a  heriot  must  be  due  on  the 

(87)  A  composition  made  Hariots  8.  2  Watk.  on  Cop. 
within  time  of  memory  would  133.  '^  on  the  in-coming  of  a 
not  be  bindings  Co.  Cop.  s.  31.  purchaser,'*  Parkin  v.  Rad- 
Tr.  46.    2  Bl.  Com,  494.  cliffe,  1  Bos.  &  Pul.  282,  286. 

(88)  A  Custom  that  the  lord  (90)     Kitch.    263,    266-7. 
should  have  the  best  beast  of  38  £d.  3.  fol.  7.    37  B.  of  Ass. 
every  person  dying  within  his  24.     8  Hen.  7.  f.  10.    13  E.  3 
manor,  would  be  void  as  to  Bro.tit.Hariots,2j6,7,9.  Gilb. 
strangers, Parser  &Cam6/c/brd,  Dis.  10.     3  Bl.  Com.  15. 
Cro.  Eliz.  725.                                    (91)  Ante,  p.  429,  430.  (n. 

(89)Kitch.265.Hil.8Hen.8.  '  82,  83.) 
fol.  10.  a.  &  b.  pi.  3.    Bro.  tit. 
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death  of  sueh  tenant,  whether  or  not  the  whole 
fee  is  disposed  of  by  the  surrender  or  will  under 
which  he  derives  his  title. 
• '  Mr.  Watkins  in  treating  of  heriots  due  on 
eMenUti&n^  makes  the  same  distinction  between 
the  ftrfeatibn  of  a  particular  interest,  and  the  dis- 
•position  of  the^whole  fee  simple,  as  in  the  case  of 
rheriot  service(92),  and  therefore  assumes  that  the 
heriot  would  not  be  due  on  the  grant  of  a  less 
ef^tate  than  a  fee  simple,  such  grant  not  being  a 
change  of  tenancy  with  respect  to  the  lord  :  this 
is  quite  clear,  I  conceive,  but  it  is  irrelevant  to 
copyhold  tenure  for  the  reason  just  assigned, 
namely,  that  the  copyholder  in  every  case  holds 
immediately  of  the  lord,  so  that  a  surrender  of 
any  portion  of  his  interest  must  of  necessity 
create  a  change  of  tenancy. 

An  heriot  is  due  on  the  death  of  the  reversioner, 
both  as  to  freehold  and  copyhold  estates  (93). 

And  by  custom  an  heriot  may  be  claimed  on 
the  death  of  the  head  of  a  body  politic  (94). 

But  it  is  due  on  the  decease  of  the  lord's  tenant, 
and  therefore  on  the  death  of  the  trustee,  and 
not  of  the  cestui  que  trust  (95). 

(92)  2  Watk.  on  Cop.  156-7.  Cop.  155.  cites  also  1  E.  2.  14. 
ante^  p.  42S-9.  a.  Fisher^  81.  cites  L<mg*$  case, 

(93)  Butler  V.Archer,  Owen,  and  two  instances  in  Oxford 
1 52 .  Br .  Hariots^  1 .  Br .  Avowrie^  University.  Bnt  not  without  a 
142.  Br.  Entre  Cong.  pi.  20.  2  custom  for  it.  Fitz.  Har.  7. 
Watk.onCop.  149.  ^iite,p.l50.  And  see  Kitch.  264. 

(94)  5Ed.  4.  72.  b.  Long's  (95)  Trin.  Coll.  Camb.  v. 
case,  Fitz.  Har.  7.   2  Watk.  on     Broume,   I  Vem.  441.     I'  Sir 
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It  would  seem  that  the  heriot,  in  case  of  dis- 
seisiiiiy  will  be  due  on  the  death  of  tbi^  ,d)^Sieise^y 
and  not  of  the  disseisor^  as  the  fonner  continues 
tenant  to  the  lord  by  right,  unless  ii^deed  the 
entry  of  the ''disseisee  or  his  heir  be  tolled  (96) ; 
but  it  is  to  be.  recollected  that  a  copyholder  can- 
not, properly  speaking,  foe  disseised  (97)>  and 
that  the  entry  of  him  who  has  the  customairy 
right,  is  not  tolled  by  descent  (98), 

In  copyhold  cases  an  .heriot  will  be  due  on  the 
death  of  the  surrend^wr,  if  he  die  before  the  ad- 
mission of  the  surrenderee,  the  latter  not  becom- 
ing  the  lord's  tenant  until  admittance  (i^). 

As  joint-tenants  make  together. but  one  tenant 
to  t^e  lord,  and  a  heriot  being  payable  only  on 
the  death  of  a. person  who  dies  solely  seized,  no 
heriot  is  due  until  the  death  of  the  survivor  of 
them  (100).  .  ,  - 

W.  Bl.  141.  Smartle  v.  Pen-  surrenderee  die,  and  his  heir 
hallow,  2  Lord  Raym.  1000..  be  admitted  (which  admission 
S.  C.  1  Salk.  189.  S.  C.  6  Mod.  would  relate  "back  to  the  date  of 
©7.  3  Atk.77,  in  Cary^.EUism.  the  surrender),  the  lord  could 
^  (96)  Kitch.  263-4.  44£d.3.  ..  daim  a  heriot  on  the  deaOioC 
fol.  13.  7  H.  4.  fol.  17.  Bro.  tit.  the  surrenderee j  and  adds  ''  If 
Hariots,  1.  Norrice  v.  Norrice,  so  the  lord  must  return  the  he- 
Mar.  23.  2RoU.  Abr.Heriott2.  riot  taken  on  the  death  of  the 
2  Watk.  on  Cop.  146-7.  Gilb.  surrenderor." 
Ten.  n.  23-4.  (100)  Butlerv,  Archer JOwen, 

(97)  ^nte,  p.p.  89, 160,402.}  152.  Bro.  tit.  Hariot8,4.  JPre- 
but  see  2  RoD.  Abr.  Her.  2.  scrip.  29,  24  E.  3.  72.   25  E.  3, 

(98)  Ante,  p.  59.  7.    19  R.  2.  Tit.  5.  Ktz.  Har. 

(99)  Kitch.  265.    Mr.  Wat-  3,  5.   Kitch.  264.    2  Watk.  on 
Uns  makes  a  qu.  whether  if  the  Cop.  147-6.    Ramshaw  &  JRo- 

VOL.  1.  2  F 
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And  it  should  seem  that  the  law  is  the  sanies  to 
psrceper^,  wh&f^  admitted,  in  coparcenary^  as  ihej 
also  are  but  as  one  tenant  to  the  lord,  and  ave 
tmzed  pBr  mieet  per  tout  (101):  And  when  they 
axe  so  admitted, i  I  apprehend  that  no  heriot  will 
be  due  in  respect  of  any  share  of  the  property^ 
so  long  as  the  privity  of  estate  continneB  between 
surviving  coparceners  and  the  heir  or  heirs  of  one 
or  more  deceased  coparcener  (102);  but  should 
coparoenefs  ,take  admission  separately,  then  I 
conceive  they  would  stand  on  the  same  fodting 
aft  tenants  in  common. 

Aind  ars  .tenants  in  common  are  solely  seized, 
an  heriot  is  due  on  the  death  of  each  (lOS). 

As  k  feme  covert  can  have  no  ownership  in 
persona)  chattels,  it  would  seem  that  the  lord 
shall  not  have  a  heriot  on  her  death  (104);  bul^ 
it  is  observed  by  Mr.  Watkins  [2  vol.  on  Cop«  1$^^ 
that  this  reasoning  will  not  hold  where  she  b^^i^ 
separate  estate.  .   .    •.. 

When  a  feme  copyholder  marries,  the  husband 
and  wife  are  seized  in  her  right,  and  tire  seiiin 
j^ontiikues  in  the  wife,  if  she  survive  the  hui^bahd ; 
and  as  there  is  no  phange  of  tenancy  on  the  death 
of  the  husband,  no  heriot  will  accrue  to  the 
lord  (106). 

hoitafii.  Duke's  Char.  Us.  by         (lOS)  ^fi^e^p.355^3d^.  At- 
"Bndg.  185.  tree  v.  Scutt,  6  East^  481.  et 

(101)  3  Leo.  13.  ea.  do.     seq,  S.C.  2  Smitli^  449. 

9  Walk,  on  Cap.  148-9.  Ante,         (104)  2V1.  Oom.  4524.  cites 
pp.  «54, 395.  Keaw.84.b.  4 Ceo.2S9. pi  3^7. 

(102)  Co.jAtt.  lC3.b.l64.a.         (105)  Co.Litt.351.a.  185.b. 
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'  Mt^bemU  is  due  ill  c!6^h0id  t^es  od  Ihe 
d^ft^  of  ftbe  btuifaaiid,  tehtail^  by  the  i&iurt^y ,  a^ 
<tf  tihierwife,  teaiaiit  in  dbWer,  wheflier  tfte'titirte^ 
or  doirep  is  of  tte  wHele  6r  a^  poi^tion  X)nly  of  th^ 
estiate,^  aa  they  respectiv6ly  hold  iaiiAii^diiiteljr  <rf 
the  Icxrd  in  both  instances  (106)1    '       •  '  '   •»•'*  *^ 

Belt  in'freehold  cases,  as  diehar,  msi  mttin^ 
^ido^,  is  the  tenant  tO'  the  lotd,  it  .woBld  se^m 
that  an  heriot  is  not  dde  on  hei*  di6ftth<40T).  •'•   » ' 

When  this  service  is  only-due  ondedthythi^l^)^ 
is  not  entitled  to  an  heriot  on  the  dea*h'of'an 
s^signeef  of  a  bankrupt  tenant  fo^  his^owi^i'ftife 
and  the:  Mtes  of  otiiers,  though  he  *is  bo^teM^  to 
admit  the  assignee,  but  he  sbMl  hkv«OAd''^tyMi 
dn  the  death  of  the  bankitipt(l«8):       '  '      ^A. 

*  An  heriot  is  4ne  in  respect  of  the  land,  so  tlMbt 
when  a  person  dies  seized  of  several  hefrioiabld 
tenements,  an  heriot  mnst  tie  paid  tor  each  (iWfy 
th'Oiigh  by  the  custom  of  some  manors  one 'heiifM 
only  will  be  due  (1 10),  -  '-    •  ; ''^ 

l.nQHgl.31^.    Plowd.  191.  a.  ^.Lova  Raym*  1009^,  ^S.^. 

^Inat.  301.  .  1  SaBc.  188^^  3  lb.  181.  S.C; 

(106)  ^«te,p.357-8.   Gilb.  6  Mod.  63.  "' 
l*cn.lr2-3.  C«ia/)fca»V.S*ai))e,         (109)   Kitch.''264.    Jittkr- 
^  Shim,  194.  ion's  teas^,  *$  €b:  1 .  Andiii  smcii 

(107)  ^i€,  p.  430.  Neither  a  ca6e  it  is  suffidentto  aledgi^^ 
does  tbis  reason  hold  when  there  that  a  heriot  is  due  oa  the  death 
is  no  heir,  in  such  case  there-  of  every  tenant  dying^  seize^. 
fore,  perhaps,  a  heriot  would  be  Siliard*s  cas^^  1  Bulst.  101. 
due,2  Watk.onCop.152.  Same  2  Nel.Abr.  93ll.  pi.  7.  ..  ,;  . 
onDescSa.  N.  (n).  (lio)  This*  I  have  under- 


«•  a.     ' 


i 


(108)  SmartU  y.  Penhallow,     stood  is  thfs  custom  of  the  ma- 
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When  aA  heriot  is  due  on  alienation  (111),  it 
would  seem  capable  of  beijig  multiplied  by  the 
disposition  of  a  portioot  either  of  the  interest  in 
the  land,  or  of  the  land  itself,  and^  oonsequentlyv 
the  alienor*  would  be  liable  to  an  heriot  in  respect 
of  the  reversion  in  the  former  case,  and  of  the 
land  he  should  retain,  in  the  latter  (112) ;  and 
after  alienation  of  any  part  of  heriotable  lands» 
separate* .  heriots  would  be  payable^  although 
tbe  Ijiods  should  again  unite  in  the  same  per* 
son  (113)*  :     : 

Both  heriot  service  and.  heriot  custom  would,  I 
appr^faendy  be. extinguished  in  freehold  cases^by 
tfc#  landsF  u^iuf  with  the  manor,  either  by  pur* 
chase  or  escheat,  but  in  copyhold  cases  it  would 
seem:  that  if  the  lord  re-granted  the  lands^  tley 
Wiould  still  be  liable  to  heriot  custom  (114),  in  ana^ 
logy. to  the  rule  as  to  fines,  &c. 


nor  of  Eardisley  Foreign  in 
Herefordshire  3  and  see  2  voL 
Watk.  on  Cop.  155  (n.  i.), 
37S^  29S.  [Ciist<mis  of  May- 
field  and  Framfield].  Kitch. 
265. 

(111)  Equity  is  slow  to  in- 
terpose in  favour  of  such  a  cus- 
tom. Wirty  V.  Pemberton,  2  £q.. 
Ca.  Abr.  279. 

(1 12)  Bruerton's  case,  6  Co.  1 . 
7Vi/6of5case,9Ce.l05.  Chap- 
fMn  v.  Pendleton,  2  l^rownl. 
293.  H.  34  Ed. 3.  FHz.Har.l. 


Kitch.  264-6.  2VoI.WAtk^(m 
Cop.  159.  Baker  &  Bemford, 
1  Keb.  357.  and  see  Attree  & 
Scutt, 6£ast.48d.  S.C.  2Smith^ 
449. 

(113)  Kitch.  265.  Talbor$ 
case^  sup.  fltz.  Har..  1.  H. 
34  Ed.  3.  and  see  Attree  & 
Scutt,  sup.  2  vol.  Wat]c.  on  Q<fp, 

160. 

(114)  14R.  4.  f.  S.  8H.7. 

f  11. Kitch.  264. 14H.4. 5.Bro. 
Hariots^  8.  BruertwCs  case^. 
TdlhoV$  case.  Chapman  v.  Pen- 
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Aiid  though  purchase  of  part^the  lauds  wobldy 
in  a  freehold  case,  extmgnkhdieiheriotsemoeas 
to  the  whole,  yet  it  would  seem  to  be- otherwise 
as  to  heriot  custom  (115).  "    )'>     • 

.  When  the  heriot  is  the  best  blsast  or' good,  the 
property  in  such  beast  or  good  is  iif  'the  lord 
immediately  on  the  death  of  every  •tanan<l(lli^, 
oTon  the  alienation  (wiienby  the  iCU€itom^k  heriot 
iis  due  on  alienation),  and  tbeiord 'i^ll  be^ bound 
by  his  election ,  although  be  Bh<»uld<  ^  not  t^iice  the 
bestbeast  of  which  the  tenant  died  possessed(lf  7); 
but  where  the  render  is  of  an»O5t'0r**oth(dP' beast, 
and  not  defined  to  be  the  best/  the  eUdtfadfar'in  in 
the  tenant,  if  he  has  more  than  otie  of  that  d^ 
Beriplian  of  animal  (118).  =  «  '  '  '  ♦ 
'  It  behoves  the  lord  to  seize  soon  after  the  he- 
rtot  accrues^  as  his  right,  if  he  should  make 
choice  of  a  horse,  would  be  concluded  by  a  sale  in 
market  overt,  under  the  requisites  of  the  statutes 
«P.&M.  c,  7.  31  Eliz.  c.  12.  (.119). 


dl^prij  ante,  (n.  112).  Gflb. 
Rentsi  171.  But  gti.  as  to  the 
extinction  of  heriot  custom  in 
^^hold  cases  ?  and  see  Kitch. 
264.  2  Vol.  Watk.  on  Cop.  160, 
161.  Co.  Litt.  149.  b.  Com. 
Dig.  Cop.  519.  (K.  23.) 

(115)  See  the  authorities  in 
n.  (114). 

(116]  Bro.tit.Hariot8,pL2. 
38  Ed.  3.  fo.  7.    Kitch.  263-4. 


2  Bl.  Com.  424.    How.  96. 
2  Vol.  Watt,  on  Cop.  162.  -.^^ 

(117)  Odiham  Y.  Smith,  Cro. 
Eliz.  590.  18  H.  7.  5.  Bro. 
Tit.  Hariots.  11.  and  see  Hob. 
60. 

(118)  Odihamv. Smith,  sup. 
Plow.  96. 

(119)  Kitch.  265,cites  16E.3 
Fitz.  Har.  pi.  2.  Shaw  v.  Tay. 
lor,  Hut.  4,  5.  S.  C.  Hob.  176. 
2  Inst.  713.    2  Bl.  Com.  450. 


438  Of  Heri&t$  [TArt  I. 

TTie  seiziire  nlust  be  of  the  best  beast  belonging 
to  the  tenant  at  the  tune  of  the  death  or  alien- 
'atidH,  arid  It  will  be  a  good  plea  in  avowry, 
*thiit  tlife  Tptoperty  was  not  in  the  tenant  at  that 

period  (120).  ^ 

'  And  it  should  seem  by  the  fease  of  Trinity  Col- 
iige  CdMridgt  v.  Browne  (121),  that  a  bill  will 
lie  in  chqntty  for  the  discovery  of  the  best  beast. 

ISie  l^I^d  of  necessity  loses  his  heriot  when  the 
'tedant  at  the'  time  of  the  death  or  alienation  have 
^b  1)6adt  (122),  yet  if  the  executor  delivers  his 
6wn  beast,  it  is  thought  that  he  cannot  after- 
wards say  it  was  not  the  beast  of  the  deceased 
tenant  (123). 

But  the  right  of  the  lord  to  his  heriot  is  not  to 
he  defeated  by  devise  (124),  and  any  disposition 
made  expressly  ''  to  the  end,  purpose,  and  ii^ent 
to  de&aud  the  k>rd  of  his  heriot,"  would  be  v<Hd ; 

(120)  Kitch.  267,  Gilb.  Dis.  (123)  2  Vol.  Watk.  on'  Cop. 

146.  167.  cites  Mkh.  7  Ed.  3.  pi.  26. 

"  (121)  1  Vera.  441.  Butuot  fbl.  50,  51. 

for  the  discovery  whether  this  (124)  Co,  Litt.  185,  b.  where 

or  that  person  is  most  able  to  it  is  said  that  the  heriot  shall 

answer  the  heriot^  Lord  MoH'  be  paid  before  the  mortiiary, 

iague    T.    Dudmarii    2    Ves.  which  Mr.  J.  Bladutone  deno- 

399.  minates  a  sort  of  ecclesiastical 

(122)  Shaw  V,  Taylor^  sup.  heriot,  2  vol.  Com.  425.   A^ 

Carter,  86.  And  also,  I  concdye,  see  Co.  Litt.,  185.  b,  -  Fleta. 

when  the  tenant  has  not  a  sole  lib.  2.  c.  50.  Bract,  lib.  2.  f.  6p. 

right  of  property  in  the  beast.  Britt.  f  178.  Kitch.  264.  1  vol. 

VideKitch.264  5  and  see  2  Watk.  Ca.  &  Op.  2 1 9. 
on  Cop.  166  N.  (n).  2d  Ed. 


y,^  the.firayidtiji^lPit  mtoat  is,  to  bp,  proyed  byi  the 
IprdCm).  !    .  * 

.^he  Jheriot  <rf  the  best  d^ad  gcod  is  (jq^ifiii^^c^  4;o 
a per^oni^l  cbattel,  wd is  nqc^rge  p^]||i  \\^ \i^ 
any  more  than  a  relief  (126).  .  (,.    |.^  ^   . 

ftwQt  qustom  may  be  seized  .by  the  b^lj|f  or 
other  officer  of  the  manor,  for  the  lor^'a  use>(1^27), 
wherever  it  may  happen  to  be  .fouod>  wheth^ 
upon  or  in  any  place  out  oi  the  manor  (i^S) ; 
a;ad  if  it  be  eloigned  the  lord  may  hav^i|xQyep  or 
detinue  for  it  (129),  but  he  cannot.bFea]^.9jpep.a 
stable,  or  even  enter  on.  the.lapid.pf  a  sl;i|aiig@r, 
unless  the  beast  or  other  cha|:tel  be  £ftolejiXl)90). 

The  action  of  trover  or  detinue  seei^it(G^  jb^eillie 


1  t 


(125)  Stat.  13  £liz.  c.  5. 
2  Leo.  8.  2  Ves.  397.  Tirer 
V.  Littleton,  cit^  10  Co.  56  a. 
9  BrowBl.  187.  2  Walk,  on 
Cop.  169,  170. 

(126)  Co.  Cop.  8. 24.  Tr.  24. 
'2Bl.Com.424,  Fte.Avowrie, 
233.  Bract.lib.2.c.36.8.9.f.86. 
a.Fleta.Ub.3.ca8>f.212«  Britt. 
c.  69.  But  see  H.  S.  H.  7.  10. 
b.  11.  a.  2  Watk.  on  Cop.  142. 
(n.  e),  and  ^u.  as  to  heriot 
service  > 

(127)  Pitz.  Har.  5.  2  Voi. 
Watk.  on  Cop.  166,  cites  Termes 
de  la  Ley,  tit.  Hariot.  And  it 
has  been  said,  that  .even  a 
stranger  may  seize  to  the  use 
of  the  lord.    Per  Kebk.  P.  2. 


«  ■  •     •         «     » 

H.  7. 1.  f.  If  b.    2  Wfitk.  pn 
Cop.  166. 

(128)  Kitch.  264-5.  2  Inst. 
131-2.  -Qrttham  v.  GaiMfiyrdy 
Bendl.  18.  2  Nels.  Abr.  931. 
Parker  v.  Gage,  1  Show.  81. 
Auitvn  v.  Bennet,  1  SaHk.  356. 
SS8lk.333.  2  Roll  Rep.  208. 
Keilw.  84.  b.  So  also  as  to  he- 
riot  service  founded  on  ancient 
tenure,  but  suit  heriot,  or  heriot 
reser%*ed  by  deed  at  this  day, 
could  not  he  seized  off  the  ma- 
nor. Ante,  p.  426-7  (n.  67,75). 

(129)  Kitch.  263, 267,  cites 
13  Ed.  3.  Bro.  tit.  "ttariots,  9. 
Co.' Cop.  8.31.  I'r.  44. 

(180)  2  Roll.'  Rep."  56,  in 

Htggins    V.    Andrews,    3    Bl. 

.  . .  . .  ■ 

Com.  4. 
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hH'd's  beBt  remedy  in-  ail  cases  where  a'sei^re 
ctainnot  be  made,  but  when  he  is  deprived  of  hii^ 
beHot  by  a  fraudulent  conveyance,  he  may  have 
an  action  ^  tam^  under  the  third  section  of  'th^ 
13  Elii:.  c.  5.  and  shall  recover  the  value  of  the 
beriot,  if  not  the  moiety  of  the  value  of  the  whole 
of  the  chattels  which  may  have  been  fraudulently 
conveyed  (131). 

As  the  heriot  must  be  of  the  beast  of  the  tenant, 
it  follows  that  the  lord  cannot  seize  the  beast  of  a 
stranger  levant  et  touchant  on  the  lands,  not  even 
by  a  special  cui^tom  (132),  but  the  person  reple- 
vying must  shew  that  it  was  not  the  tenant's 
beast  (188). 

And  when  no  heriot  is  due,  and  the  lord  seizes, 
the  owner  lUay  replevy  or  have  an  action  of  trover 
or  trespass  (134). 

(131)  Cr^Moell&CbAre^fcase,  Parker  v.  CombUford/ Cro. 
2  Leo.  8.  S.C.  Dy.  351.  b.  Eliz.  735.  Partwi,  v.  Ma- 
If  the  dknor  held  lands  cxf  se-  $tm,  Dy.  199.  b.  3  And.  153. 
Tend  lords,  each  of  them^  as  it  2  D*Anv.  427.  pi>  6.  Thomp  v. 
would  se^m,  migbt  have  an  7y^^  Mar.  165.  Lex  Man.  116. 
action  qui  tarn  on  the  statute^  2  Vol.  Watk.  on  Cop.  166.  But 
to  recover  according  to  his  a  custom  to  distrain  the  ^cattle 
grievance^  Lex  Man.  114. 3  and  of  a  stnmger  for  a  heriot^  is  a 
this  is  an  argument  against  the  good  custom^  the  property  not 
lord's  right  to  recover  more  being  altered  by  the  distress, 
than  the  value  of  the  heriot^  Mar.  165.  Ante^  p.  425. 
under  the  action  gtii  tarn;  but  (133)  Jordan  8c  Martin, 
see  2  WaflL.  on  Cop.  170-I.  1  Mod.  63. 

(132)  WiUon  v.  WUe,  Mo.  (134)  Bishop  v.  Viseomn^ess 
16.  S.C.  Bendl.39.  Lyne  or  Afonto^ru^, Cro. Eliz. 824.  S^C. 
Fyne  &  Bennett  Benl.  &  Dal.      Cro.  J^.  50. 

302.  Henley  v.  Taylor,  lb.  77- 
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^  Where  a  plea  of  justification  in  trespass  ffft 
takiqg  two  horses  as  heriota»  stated  a  cwftpm 
that  the  lord  of  the  manor.  ft)i:^*jl;h€N  l^n^  b^iAft 
from  time  whereof,  &c.  utitil  th^  .d^imn  4n<t^ 
moieties  of  a  certain  tenement,  had  takeii  Upon 
the  death  of  every  t^iant  dyin^  ^m^i  i»  ffe^fwt 
of  such  temme?U,  and  since  the  said  di^nsion  llil4 
taken  after  the  death  of  every  <  tqnant,  dyifkg 
seized  of  the  said  moieties  or  either  of  .^kem  in 
respect  of  each  such  moiety j  one  of  the  beoistst.  &e. 
and  it  appearing  in  evidence  at  the  trial  that  die 
division  of  the  tenement  was  made  silMse  t^ftime 
of  leg^l  memory,  a  question  arose  upon/ 'the  a(mr 
struction  of  the  plea,  whether  it  confoed  the 
division  of  the  tenement  to  time  beyond  legal 
memory  or  not.  A  verdict  was  taken  for  the  de- 
fendants  by  direction  of  the  judge,  Mr*  B,  Thom- 
son, on  this  as  well  as  upon  certain  other  pleas, 
and  for  the  plaintiffs  upon  the  rest ;  with  liberty 
for  the  plaintiffs  to  move  to  enter  a  verdict  for 
them  on  the  issue  in  question.  A  rule  nisi  was 
granted  for  this  purpose  by  the  Court  of  King's 
Bench,  and  the  counsel  for  the  defendants,  in 
shewing  cause  against  the  rule,  contended  that 
the  evidence  supported  the  substance  of  the  plea, 
which  did  not  necessarily  import  that  the  divi- 
sion of  the  tenement  was  before  the  time  of  legal 
memory,  but  it  might  be  read  either  way :  The 
court,  however,  (stopping  the  counsel  in  support 
of  the  rule)  observed,  that  the  whole  was  stated 
as  one  immemorial  custom,  which  was  disproved 
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iij  shq^iiig  th^  dii[uipjDi  to. have,  taken, p|ape 
rnq^hw  tune  <if  memory ;  aad  thc^oie  msid^the 
J9ile  ahiolate  (135> 

,  It  pira^i  dbcidfid  m  the  case  of  Pifrit^  v,  .^^^ 
€li^e{%96)^  libat.evideiice  of  a  custom  foc^the 
til^uige  to.asiess  a  certain  sma  of  money  as  a 
Jtieriot»  and  thai;  >suGhi  awessm^it  Jiad  always  been 
loadewithseferanoe  to  the  best  chattel  of  the 
temag^i  would  not  jsuf^rt  an  avowry  for  a  heiiot 
in^kind, 

<  And  an  ajuatification  by  the  lord  of  the  manor, 
iiadw  a  GOfiibom  that  the  lord  should  have  the  best 
beast,  on  the.  tenant's  dea&,  the  oistom  proved 
being  that  the  losd  should  have  the  best  beast 
^  gwd  ^€.y  the  variance  was  held  fatal  by  the 
whole  court  of  C  B.  (137) :  and  the  reason  that 
you  cannot  avow  for  a  heriot  generally,  is,  that 
the  idajntiff  would  otherwise  be  ousted  of  his  plea 
in. bar,  that  the  tenant  left  no  beast  (138).         ,  . 


an 


,     ,        OF  TflM  STEWASjys  FEES. 

The  steward's  fees,  like  the  lord's  fine  on  ad- 


(135)  KingmUl   v.    BuU, 
9  East,  185. 

(136)  1  Bo0.  &  Pttl.  98S, 
393.  Ante,T^4%6. 

(137)  AdderUfg  '9.  Hart,  T. 
4  Geo.  1.     1  Bos.  &  Ful.  394. 
n.  a»  And  see  Griffin  t.  Bland- 
ford,  Cowp.  62.    Supp.  Vin. 

Cop.  (P.2.)  pl-^- 


(138)  Glib.  Dis.  146. 5  and 
see  Shaw  v.  Taylor,  and  Me^ar 
V.  Brandmoodi  ubi*  sup. 

In  jttrtifymg''iiiider tapK- 
scilption  for  an.berip^.theloid 
must  pl^  that  he  seaaed  f9r, 
or  in  the  name  of  an  heriot, 
Parton  V.  Mason.    Dy.  199.  b. 
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tuiMJtnce,  are  estabUsbed  by  ctisto]ta(ld9),  aiid 
irary  in  almost  erery  manoh  A  custuiliid  of'  thd 
fees  taken,  both  in  and  out  of  court,  Ottthe  Mi^ 
rtodier,  and  other  acts  ^connected  With  the'  tr^s- 
niTssi^n  of  the  copyhdtd  *  proj^eity  -vrtttin^tfi^j 
taanor,  is  generally  handed  dowh-froti  iste^arA 
to  steward;  but  it  frequently  happens,  that  no 
such  evidence  of  usage  has  been  presertred,  aAA 
then  it  has  been  erroneously  supposed,  that  the 
amount  of  the  fees  is  in  the  discretion  Of '*thfe 
steward,  from  whence  it  would  follow;  tba*  ifthe 
fees  which  have  been  imraemorially  paid,'arenot 
consonant  with  the  cravings  of  an  extortionate 
mind,  the  steward  has  only  to  destroy  the  ens^ 
tnmal  or  other  evidence  of  the  chkrgeis  made^  by 
his  predecessors,  and  to  Kubstitate  awrore  extra 
vagant  table  of  fees. 

But  as  it  is  usual  for  I3ie  steward  to  deliver  a 
bill  of  fees  to  every  copyholder  upon  his  adttiii^ 

(139)    Lord  Coke>    in   bis  a  certaio  fee  of  his  tenants^  for 

Copyholder^    s.   33.    Tr.    61.  keeping  an  extraordinary  courts 

in  dilating  on  Customs^   says  whioh  is  purchased  only  for  the 

'^  Custonxs    and    prescriptions  benefit  of  some^  particylar  te- 

ought  to  be  according  to  com-  nants,  to  take  up  their  copy- 

mon  rights  and  therefore  if  the  holds  and  such  like  3  this  is  a 

lord  will  prescribe  to  have  of  good  prescription^  and  accord- 

every  copyholder  belonging  to  ing  to  common  right.*' 

his  manor,  for  every  court  he  It  has  been,  latdy  decided 

keepeth,  a  certain  sum  of  mo-  that  by  custom,  a  steivard,  or 

ney,  this  is  a  void  prescrip-  his  deputy,  may  have  the  sole 

tion,  because  it  is  not  according  right  of  preparing  all  surrenders 

to  commoh  right,  for  he  ought  of  copyhold  estates  within  the 

for  justice  sake  to  do  it  gratis  5  manor.     Rex  v.  Bigge,  2  Bam. 

but  if  the  lord  prescribe  to  have  &  Aid.  550.  Ante,  p.  31. 
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fiion,  and  for  all  subsequent  acts  of  customary 
musurahce,  I  cannot  imagine  that  there  would  be 
loiy  difficulty  in  proving  'the  anciient  usage  as  to 
fees;,  in  every  manor  throughout  the  kingdom ; 
and  -where  documents  of  this  nature  should  not 
be  produced  in  evidence,  the  steward  could  only 
recover  such  fees,  in  an  action  at  law,  as  he  might 
shew 'by  collateral  evidence  to  be  reasonable. 

When  the  charges  made  alnd  insisted'  upon  by 
flie  steward  aie  deemed  exorbitant,  the  eopy^ 
hnlder  ikiay  bring  an  action  on  the  case  to  recover 
iKtek  the  excess ;  and  it  has  been  suggested,  t^at 
8n  indictment  would  lie  for  extortion  eoUnre 
^€ii  {14Q).     ' 

'  It  is  generally  supposed,  that  the  established 
oastomary  fees  of  whatever  nature,  are  to  be  paid 
in  'respect  of  each  separate  copyhold,  even  if 
estates  held  under  distinct  titles  are  inserted  in 
one  copy  (141);  but  it  has  been  lately  decide 
in  the  Court  of  Common  Pleas,  that,  when*  no 
particular  custom  exists, :  the  steward  is  not  ^00^ 
titled  to  a  distinct  set  of  fees  on  the  admission  of  It  - 
teiraat;t0  aemral  distinct  copybolds;  amd^c^'onlip 
recover  on  a  quantum  meruit,  unless  there  be  a 


(140)  i  Vol.  Gas.  &  Opin. 
233.  The  reader  will  find  seve- 
ral opinions  on  the  reasonable- 
ness of  fees,  ib.  p.  223  to  233. 

Vide  1  Jac.  1.  c.  5.  for  pre- 
venting overcharges  by  stewards 
of  Court  Leets  and  Court  Ba- 
rons. 


(141)  Searley.MarsKB^.'BL 
Hil.  29  G.  3.  A  Surrender  to 
Uses,  of  particular  lands,  will 
scHXietimes  operate  as  an  act  of 
severance,  to  entitle  the  lord 
and  steward  to  separate  fines 
and  fees,  ante,  p.  404.  (n.  78.) 


8p«»Cial.  conMexA\Qn{l4lSi)y'  and  %omf  ^hat  imom 
said,  ai^eikdo,  by  the  counsel  for  the  d^fo&idaxit 
in  that  case^  iit.  iwould -Si^em  that  the  ease/ of 
SeaHe  k^Marsk^, mm  decided  by  Losd  KaoiyiHl 
upon  evidence,  of  usage,  andrthat  Mri(th<mt  (uaage^ 
it  would  have  stood  on  a  quantum  meruit »   ••  <  <  ) 

And  when  by  the  custom  distinct:  fees  are  /pay** 
able, in  respect. of  each  separate  tenement,  the 
custom,  I  apprehend,  if  resting  on  such  g^m^al 
and  undefined  terms,  would  be  held  to  extend 
only  to  the  fees  payable  on  sunrender  and  ^dmit^ 
tauce,  and  nx^^t  to  the.fe^  for  presentHueaiat  ikf t^ 
des^K  or.  iw  pro^clamations  .or  «the  likei(3»4fi^i;[inai!^ 
1  imagine,  could  a  steward  justify  a  delaland^^ 
distinct  sets  of  fees  on  suffering  ^  recoyery '  of 
distinct  .copyhold  tenements,  as  it  i^  cleaar*  l^at 
the  whole  might  be  included  in  one  plaint  (IM).  • 

Where  a  copyhold  is  held  in  umtevided  shares,- 
ea^h  share  ifi  a  separate  copyhold,  for  which  a  a 
distinct  set  of  fees  may  be  demanded  whefklthei 
usagciis  lor  the. steward  to  receive  a.sepaitate.'Set) 
of  fees  I  for'the  surrender  of,  and  admittance  tor 
each  eopyhoid  tenement  ;i  nor  mil  such  sejiarate' 
copyfiald^  unite,,  even  alter  a  partition:   theise 
points  were  decided  by  the  Court  of   King's 
Bench  in  the  case  of  Attree  &  Scutt  (145),  which 
was  an  action  brought  l^y  the  steward  of  the.  ma- 

( 14« )     Everest    v.     Ghfft;  (144)  8  Co.  47.  b.  48.  a.  in 

6TaDfliitii*26i{&.C.1*Maw^/84.  WeWscAse. 

(143)  S  Twml.  487,  429,  (145)    e  East,  47«.    S.C. 

4M,  in  Everest  k  <U^.  3  Smitli^  Rep.  44?. 
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ttor  of  JBrightkehnston.  &  Atlifngumrth^  in  JSkkS9^^ 
for  biU»  of  fees,  tried  at' JLieves  Summer  Assiz^^^ 
1804.  The  defendaat  pud  a.  smu  ia^o  court,  agad 
thei^e  was  a>?er4i€t  for  the  plaintiff  sublet  to  Ui« 
opinion  of  the  Coort  of  Kixi^'a  Bendb,  on  a  ca8e 
res^ryed,  which  was  ip  effect,  whether  on  a  sdle^ 
by  one  < of  two  tenanterin  common  of  part  o£  fi.ve 
distinct  eopyhoUL .  tenements*  after  a  partiti0n 
between  them  and  their  admittance  to  ihp  landa 
allotted  in  severalty,  the  steward  could  demand 
ten  dtatiBet  setg  of  fees ;  viz.  five  sets  of  fees  for 
the  mm^  which  the  copyholder  took  by  de^jfly^, 
and  five  for  the  moiety  which  he  took  byrt)^ 
surrender  under  th^  paxtiticm.;  and  Lord  i^^p.-^ 
borough,  (after  observing  that  there  was  B0  prir 
vity  between  tenants .  in .  common,  who  hold .  jby 
seyeral  titles^  and  shalldo.seTeralj9er.Yice&(14^ 
and  that  one  of  the  arguments  by  Lord  Holt,  in 
Fisher  &  Wigg{l4!7}y  against  construing  a  sun* 
render  to  A., B;^ . and  C,  equally  to  be*  divided 
between^  them  as  creating  a  tenancy  in.  commoni 
was,  according  to  the  report,  in  Peere  Williams* 
that  by  such  a  consteuctioii,  insteadof  ii^n^  eoQy>» 
hold  ests^te  and  one  fine  and  sing&e  service,  iWre 
would  be  five  several  copyholds,  ai^  as  mnofir 
fines  and  services,)  held,  that  the  tenements  must 
be  considered  as  distinct  fori  liie  purpoae  i^  th^ 
stews^rd's  demaJ^id,  .which  was  consequent  nppn 
the  right  of  the  iQiid  to.  several  services,  and  thf 

(146)  i^n^e,  P.S96-7..  (147)  -rfnfe,  p.  168-9. 
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necessity  of  several  admittances  to  the  several 
tenements. 

But  although  this  multiplication  of  fees  ih  fa^ 
vour  of  the  steward  fe  unquestionable,  yet  it  is 
but  an  act  of  justice  to  say,  that  it  is  a  Veiy  general 
practice  with  men  of  liberal  minds;  to  compound 
the  fees  when,  from  the  subdivision  of  the  pro^ 
perty,  as^  among  tenants  in  common,  .an  enforce- 
ment  of  the  strict  right  would  be  a  serious  h'^rd- 
ship  to  the  copyholder. 

It  has  been  doubted  in  pratetice,  whet'feer  th^ 
steward  is  not  entitled  to  diistinOt  fees  oh  tJie 
admittance  of  coparceners,  but  as  one  fine  only  is 
payable  by  them,  so  I  apprehend  only  one  set  of 
fees  can  be  claimed  by  the  steward,  unless  indeed 
when  coparceners  elect  to  be  admitted  separately, 
and  then,  as  the  admissions  are  distinct,  the  fees 
must  be  so  likewise :  it  may  be  urged,  that  the 
interests  of  coparceners,  for  the  purpose  of  de- 
fciding  the  above  question  as  to  fees,  are  more  to 
be  assimilated  to  the  interests  of  tenants  in  com- 
mon, than  of  joint- tenants,  and  therefore  that 
separate  fees  may  be  demanded  as  6f  tenants  in 
common ;  but  it  is  to  be  recollected  not  merdy 
that  one  fine  only  is  payable  on  admission  in  co- 
parcenary, but  that,  although  coparceners  trans- 
mit distinct  estates  on  death,  yet  they  come  in  td 
one  entire  feud,  and  may  at  common  law  release 
privately  to  each  other  as  joint- tenants  may,  bat 
which  tenants  in  common  cannot  do. 
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CHAP.  VIII. 
OF  GUARDIANSHIP. 

m 

We  have  seen  that,  by  special  custom,  the  lord 
may  be  entitled  to  the  profits  of  the  land  of  an 
infant  copyholder,  or  may  assign  the  guardian- 
ship to  whom  he  pleases  (1). 

But  when  no  such  custom  exists,  the  wardship 
of  the  infant  belongs  of  right  to  the  guardian  in 
socage,  which  means  the  next  of  kin  of  such  in- 
fant to  whom  the  copyhold  cannot  descend  (2), 
so  that  when  there  is. any  peculiar  custom  as 
to  descent,  the  socage  guardian,  by  possibility, 
may  not  be  entitled  to  the  wardship  of  the  infant 
copyholder. 

It  must  be  recollected  that  it  is  a  moot  point, 
whether  the  father  can  appoint  a  guardian  to  his 
child  as  to  copyhold  lands,  imder  the  statute  of 
Charles  the  Second,  when  there  is  no  special  cus- 
tom authorising  the  lord  to  take  the  profits  or 
appoint  a  guardian  to  the  infant  copyholder, 
though  the  better  opinion  is  that  the  father  has 

(1)  Ante,  p.  63.  b.  n.  12.  &  13.  Gilb.  Ten.  n. 

(2)  Egletpn'i  case,  2  Roll.  172.  Com.  Dig.  Cop.  (E.) 
Abr.  40.  Gard.  (P.)  pi.  1.  Flow.  297.  See  the  caseB,  ante^ 
Keilw.  186.  a.  pL  1.    Co.  Cop.  p.  63.  (n.  37.) 

•.  59.  Tr.  136.    Co.  Litt.  88. 
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that  power  (3) ;  and  it  is  to  be  recollected  that  the 
guardianship  of  such  infant  ceases  ^t  14,  though, 
by  the  custom  of  some  manors,  it  continues  till  15, 
and  even,  perhaps,  imtil  Qjie-apd-twenty  (4). 

By  the  custom  of  most  manors,  proclamation 
must  be  made  at  three  suceessire  general  courts, 
for  the  heir  to  come  in  and  be  admitted ;  and 
where  general  courts  have  been  held  annually,  it 
would  seem,  therefore,  that  the  heir  has  three 
years  allowed  him  for  making  his  claim,  which 
time  must  of  course  be  allowed  to  the  guardiasi ; 
but  in  some  few  manors  the  old  law  prevails,  tlie 
custpm  being  that  the  claim  must  be  made  within 
a  year  and  a  day  after  the  ancestor's  death. 

If  neither  the  infant  nor  his  guardian  ap^eat 
withSh  the  period  prescribed  by  the  custom  for 
this  heir  to  claim  to  be  admitted,  the  lord  may 
sAze  quousque ;  but  an  infant,  even  before  the  sta- 
tute of  9  Geo.  1.  c.  29.,  was  not  bound  by  a  cus- 
torn  that  the  lands  might  be  seized  as  forfeited, ' 
iot  non-appearance  (5) ;  and  by  infancy  in  this 
particular  case,  I  apprehend,  is  meant  the  whole 
minority  of,  the  heir,  and  not  that  portion  of  it 
only  during  which  the  heir  is  in  ward. 

And  now  by  the  above  statute  of  9  Geo.  1.  if  an 
infant  claiming  hy  descent  or  surrender  to  will  (6), 
does  90t  appear  to  be  admitted,  either  in  per- 

(S)  Ani€,'i^.  100,  106.   And  1  Ld.  Raym.  131. 

seeJEailir.  186.  a.  pi.  1.  (5)  4'n^te,  p.  344. 

(4)  2  Walk,  on  Cop.  109^,  (6)  Ante,  p.  346. 
110.     Wade  v.  Baker  &  Cole, 

VOL.  I.  2  G 
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son  or  by  gaardian,  after  the  customary  pro- 
clamationSy  the  lord  may  appoint  a  guardian  or 
attorney  to  the  infant,  for  the  purpose  of  such 
admittance  and  for  the  recovery  of  the  fine,  in 
the  manner  prescribed  by  the  act. 

The  guardian  of  an  infant  copyholder  is  ac- 
countable to  the  infant  in  like  manner  as  a  so- 
cage guardian  in  freehold  case^  except  indeed 
in  the  instance  of  a  special  custom ,  intitling  the 
lord  to  the  profits  of  the  copyhold  tenement,  dur- 
ing the  minority  of  the  infant  (7). 

It  would  seem  that  the  personal  sefvice  to  the 
lord,  of  suit  of  court,  must  be  performed  by  the 
infant,  and  not  by  the  guardian,  it  being  in  all 
cases  the  infant,  and  not  the  guardian,  that  is  ad- 
^admitted  (8) ;  but  that  an  infant  is  excused  firom 
services  until  the  a^e  of  14,  and  that  neither  the 
infant  nor  his  guardian  can  be  called  upon  to  do 
fealty  (9). 

The  interests  of  the  infant  copyholder  cannot 
be  afiected  by  the  acts  of  the  guardian,  but  if  the 
guardian  commit  waste,*  or  neglect  the  duties  of 
his  office,  he  shall  forfeit  the  wardship. 

Those  duties,  we  are  told  by  Mr.  Watkins  (10), 
are  two-fold.    In  the  first  place,  he  observes,  it 

(7)  Seel  Leo. 266,  Ca.  357.  »  for  the  ufie  of  the  infimt, 
ante,  p.  63.  Keflw.  186.  a.  pi.  1.     10  East, 

(8)  Jnte,  p.  346.    And  yet     493-4. 

the  goardiaii  has  aa  interest,  (9)  ^»to,  pp.414,  41 5« 419. 
Cro.  Jac.  99,    10  East,  494,  (10)  8  Vpl.  on  Cop.  105-6. 

post.  n.  (11)  &  (12)  ;  but  aU 
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is  his  province  to  cultivate  and  manage  the  lands 
as  may  be  most  advantageous  for  the  infant ;  and 
for  this  purpose^  (he  adds)  he  may  make  such  a 
lease  as  is  warranted  by  the  custom,  so  it  exceed 
not  the  minority  of  the  ward  (1 1),  and  also  main- 
tain debt  for  the  arrears  of  rent  (12). 

In  the  next  place,  says  Mr.  Watkins,  he  is  to 
render  such  returns  to  the  lord  as  a  copyholder 


(11)  Cites  Wade  v.  BaArer  & 
Cole,\  LordRaym.  131.  Hut. 
16,  17,  in  Brury  v.  mch. 
And  see  10  East,  493.  Vide 
also  Cole  v.  Walles,  1  Leo. 
328,  in  which  it  was  decided, 
that  a  guardian  appointed  by 
the  lord,  pursuant  to  a  custom 
of  that  nature,  might  maintain 
an  ejectione  custodiaej  or  at 
least  an  action  upon  the  case  in 
nature  thereof:  Vide  S.C.  called 
Cole.  V.  Wall  &  BumeU,  Cro. 
£liz.  224. 

(12)  Cites  Sowp^  v.  Good- 
body,  Dy.  303.  a.  marg.  And 
see  1  Vem.  262.  Skoplane  v. 
Roydler,  Cro.  Jac.  98.  Bedell 
v.Co9»^a&2e,Vaug.  182-3.  Such 
guardian  may  also  avow  in  his 
own  name,  Vaill.  Dy.  303.  a.  n. 
(46).  Wade  v.  Baker  &  Cole, 
sup.  Vide  also  The  King  v. 
The  Inhabitants  of  Oakley,  10 
East.  494-5 :  It  was  decided  in 
the  latter  case,  that  a  guardian 


in  socage  residing  on  the  ward's 
estate  for  40  days,  gains  a  set* 
tlement  in  the  parish,  being 
irremovable  from  the  property 
during  the  guardianship  5  And 
see  Rex  v.  The  InhaJntfintiof 
jnZ6y,  2  Mau.  &  Sel,  509 :  But 
a  guardianship  in  socage  exists 
only  in  the  case  of  a  legal 
estate,  and  where  the  heir  takes 
l)y  descent.  Rex  v.  The  Inhabit 
tants  of  Toddi/^on,  1  Bam.  & 
Aid.  560. 

A  trustee  or  mortgagee  in 
possession,  may  gain  a  settle- 
ment by  40  days*  residence. 
Rex  V.  St.  MichaeVs,  Bath, 
2  Doug.  630.  Rex  v.  The  Inhabi" 
tants  of  Oakley,  sup.  2  Nolan, 
85 :  But  a  purchaser  under  £30 
cannot  gain  a  settlement  by 
40  days'  residence  on  the  pro- 
perty. 9  Geo.  1.  C.7.  s.  53  and 
yet  he  is  irremovable.  Rex  v. 
Martley,  5  East.  40.  And  see 
ante,  pp.  22-3,  87  (n.  84). 

2  G  2 
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itiay  render  by  another  (13).  He  mnst  pay  the 
rents  and  perfonn  the  mstic  or  agriouitural  ser* 
"viaesy  as  to  plough  the  lord's  land,  to  reap  or 
gather  hi  his  <5oni,  &c.  (14). 


(IS)  Cites  Calth.  51-9. 


(14)  Ante,  p.  413. 


I  <        H«l 
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CHAP.  IX. 


OF  TRUST  ESTATES. 


I  PROPOSE  to  divide  the  subject  of  our  present 
consideration  under  the  three  distinct  heads  of, 
Trusts  Executed,  Resulting  Trusts,  and  Exe- 
cutory Trusts. 


Trusts  Executed.  (And  herein  of  contingent 
reiinainder9j  and  of  the  tori's  recognition  of  trusts.) 

Copyholds  we  have  seen  are  not  within  the  sta- 
tute of  uses  (1),  but  when  a  surrender  is  made  by 
A.  into  the  hands  of  the  lord,  to  the  use  of  B.  in 
trust  for  C,  the  legal  estate  remains  in  B.  accord- 
ing to  the  express  terms  of  the  surrender,  and  C. 
has  no  right  but  in  equity :  and  although  po  trust 
should  be  expressed  in  the  surrender,  the  copy- 
holder, as  between  himself  and  any  other  persona, 
except  the  lord,  may  by  a  separate  instrument, 
so  model  the  usufructuary  interest  as  to  meet  all 
the  purpose^  of  convenience  or  capnoe,  y^t  so 
only  that  the  equitable  interest,  (as  lar  as  the  lord 
would  be  compellable  to  give  effect  to  any  in- 
i^trument,  the  object  of  which  was  to  unite  the 
legal  estate  to  the  equitably,)  should  not  be  in- 

(1)  Ante,  p.  104. 
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consistent  i^ith  the  established  customs  of  the 
manor  (2);  and,  with  the  same  qualification  in 
favour  of  the  lord,  all  the  rules  which  our  courts 
of  equity  have  established  for  enforcing  moral  or 
natural  obligations  in  freehold  cases,  equdQly 
apply  to  copyholds  (3). 

Contingent  remainders.  It  is  the  usual  practice 
in  settlements  of  copyhold  estates,  not  to  insert 
a  limitation  to  a  trustee  to  preserve  contingent 
remainders  (4) ;  and  the  reason  of  this  variation 
from  the  form  of  settlements  of  freehold  property, 
is,  that  any  contingent  remainders  limited  by  the 
surrender,  are  supported  by  the  freehold  in  the 
lord  of  the  manor :  this  reasoning  is  attacked  by 
Mr.  Watkins,  who  observes  (5),  that  it  appears 
rather  extraordinary,  that  an  estate  of  freehold  in 
the  lord  should  be  supposed  capable  of  support- 
ing a  copyhold  remainder,  since  they  are  wholly 

3 

(2)  Anie^  p.  80.  (4)  But  this  is  sometiines 

(3)  i<iite^p.S60.etseq.  And  done  with  the  consent  of  the 
wnen  a  person  who  has  pur-  lord ;  and  even  a  surrender  to 
chased  a  copyhold  estate  in  the  A.  on  condition  to  perform  the 
name  of  a  trustee^  who  is  ad-  will  of  the  surrenderor^  would 
mitt^^  dies  intestate  and  with-  vest  an  estate  in  the  dormant 
out  an  heir>  equity^  I  conceive^  surrenderee,  sufficient  to  sup- 
would  consider  the  purchase  port  a  contingent  remainder 
money  as  a  lien  upon  the  estate^  limited  hy  such  wiU.  GdU  n. 
and  decree  it  to  be  sold  fcnr  the  Gale,  S  Cox  Ch.  Ca.  136. 
benefit  of  the  next  of  kin.  Sed  (5)  1  Vol.  on  Cop.  193.  And 
wde  poit,  p.  462>  &c.  as  to  an  see  Atherley  on  Marr.  Sett, 
equitable  escheat  $   and  Belt*s  p.  365. 

Supp.  to  Ves.  Sed.  p.  349. 
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distinct  in  their  nature ;  but  that  learned  gentle- 
man seems  to  have  thought,  that  the  lord  would 
be  compellable  to  admit  the  contingent  remainder- 
man on  the  death  of  the  tenant  for  life,  on  whose 
forfeiture  the  lord  seized,  if  the  contingency  hap- 
pened in  the  life-time  of  such  tenant  for  life,  and 
that  because  of  the  lord's  own  act  in  accepting 
the  surrender  (6).  But  although  there  is  an  appa- 
rent inconsistency  in  a  freehold  interest  being 
capable  of  supporting  a  contingent  remainder  of 
copyholds,  yet  I  submit  that  the  interest  in  the^ 
lord,  and  that  only,  does  preserve  to  the  contin- 
gent remainder-man  a  right  which  would  not 
otherwise  exist;  for,  supposing  the  remainder- 
man, and  not  the  lord,  was  entitled  to  enter  upon 
the  forfeiture,  then  in  as  much,  as  the  precedent 
estate  was  forfeited  before  the  period  when  the 
remamder  was  designated  to  commence,  it  could 
never  take  effect,  unless  indeed  the  rule,  that  a 
contingent  remainder  must  take  effect  either  dur- 
ing the  continuance  of  the  particular  estate,  or 
€0  instanti  that  it  determines,  is  not  applicable  to 
copyholds ;  and  I  can  discover  no  good  reason 
for  any  distinction  in  this  respect,  between  free- 
holds and  copyholds  (7),  except  only  in  the  effect 
of  the  forfeiture  by  the  tenant  of  the  particular 
estate,  which,  in  freehold  cases,  lets  in  the  first 
vested  remainder-man,  and  in  copyhold  cases 
brings  the  estate  into  the  hands  of  the  lord  for  the 

(6)  1  Vol.  on  Cop.  195.  (7)  See  2  CoxCh.  Ca.  14^ 

in  Gale  v.  Gale. 
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life  only,  or  other  interest,  of  the  person  com- 
mitting the  forfeiture ;  it  being  decided,  that  the 
forfeiture  by  the  tenant  of  a  particular  estate  does 
not  affect  those  interested  in  remainder  (8).  And 
if  the  lord,  because  of  his  privity  in  the  settlement 
of  the  estate,  is  bound  to  admit  the  contingent 
remainder-man,  should  the  contingency  happen 
before  the  determination  of  the  particular  estate, 
is  not  the  lord's  possession  to  be  deemed  a  con- 
structive continuation  of  that  estate,  for  the  benefit 
of  such  contingent  remainder-man  ? 

But  the  expression,  that  the  lord  is  bound  to 
grant  the  estate  to  the  remainder-man,  agreeably 
to  his  own  act,  on  the  happening  of  the  contin- 
gency, would  seem  to  be  incorrect,  as  the  admit- 
tance of  the  tenant  for  life  is  the  admission  of  all 
in  remainder  (9) ;  in  either  way,  however,  the 
right  is  preserved  to  the  contingent  remainder- 
man by  the  possession  of  the  lord ; — ^if  admittance 
be  not  necessary,  then  such  right  is  a  l^ai  one, 
and  if  it  be  necessary,  then  the  right  is  in  equity. 

And  it  is  to  be  observed,  that  although  the  in- 
terest of  the  particular  tenant  is  forfeited,  y^  the 
demiseable  nature  of  the  estate  continnes,  and 
the  lord  may,  if  he  pleases,  re-grant  it  to  hold  by 
copy  (10) :  and  the  existence  of  this  peculiar  qua- 
lity, even  after  the  union  with  the  freehold  in- 
terest, would  seem  to  explain  away  the  apparent 
inconsistency  of  the  interest  in  the  lord  being 

'*  (8)  Post,  tit.  Forfeiture.  (10)  Ante,  pp.  \7,  18,  109 

(9)  Ante,  p.  353.  &c.,  US. 
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capable  of  preserving  a  contingent  remainder  in 
copyholds. 

The  application  of  the  above  rule,  as  to  the 
des,traction  of  the  particular  estate  before  the  hap- 
pening of  the  contingency,  to  copyhold  lands,  is 
sanctioned  by  Chief  Baron  Gilbert,  who  says, 
"  If  an  estate  be  given  to  a  copyholder  for  life, 
**  the  remainder  to  the  right  heirs  of  J.  S.  if  the 
**  tenant  for  life  die,  living  J.  S.,  there  it  seeni's 
"  clear  that  the  remainder  is  destroyed,  for  it 
**  cannot  take  effect  as  by  the  limitation  it  ought. 
"  But  then,  if  tenant  for  life  in  that  case,  had 
"  committed  a  forfeiture,  or  made  a  surrender, 
"  anil  then  living  tenant  for  life,  J-  S.  had  died, 
*^  it  seems  to  be  very  clear  that  his  right  •  heir 
'^  might  take ;   for  his  estate  in  remainder  was 
"not  to  take  ejffect  after  the  determination  of 
**  the  interest  of  tenant  for  life,   but  after  his 
**  death,  and  when  that  happened  he  was  able  to 
*^  take  (11)." 

The  lord's  interest  being  capable  of  supporting 
a  contingent  remainder,  was  also  recognized  in 
Mildmayy.  Hungerford(yi),  LowU  \ .  Lovell (\^),  • 
Hahergham  v.  Vincent  (14),  Stansfield  v.  Haberg- 
ham  (15),  JR&e  d.  Clemett  v.  Briggs(lQ\  and  in 
many  other  cases. 

(11)  T€h.  265-6  5    but  see         (15)  10  Ves.  282. 

ih,  n.  122.  (16)  16£ast,  413:  And  see 

(12)  2  Vera.  243.  1  Fearne,  470.  Pawsey  &.  Loto- 

(13)  3  Atk.  12,  13.  dull.  Sty.  249,  273.    Margaret 

(14)  2  Ves.  Jun.  209,  210,  Pod[ger*«case,9Co.l07.  2Roll. 
314.  S.  C.  4  Bro.  Ch.  Rep.  364.  Abr.  794.  pi.  6. 
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I  must  not,  however,  pass  over  an  interesting 
observation  of  Mr.  Watkins's  on  the  subject  now 
under  consideration.  He  says,  **  In  the  case  of 
^'  freeholds  there  must  have  been  a  tenant  of  the 
^'  freehold  against  whom  a  precipe  might  have 
"been  brought  (17);  but  no  pnecipe  can  be 
"  brought  of  copyhold  lands  as  such.  Claims  to 
"  copyhold  interests  must  be  supported  against 
"  strangers  by  plaint ^  and  against  the  lord  by  pe- 
"  tition.  With  respect  to  the  plaint,  one  would 
"  presume  that  the  law  would  be  analogous  to 
"  that  of  the  precipe;  and,  consequently,  that 
"  the  rule  would  therefore  apply :  since  there 
"  seems  to  be  the  same  reason  for  an  existing 
"  tenant  to  the  latter  as  the  former.  Though, 
"  perhaps,  the  right  to  sue  by  petition,  when  the 
"  premises  were  in  the  hands  of  the  lord,  may  be 
"  supposed  to  do  away  its  necessity  (18)." 

The  learned  reader  will  clearly  perceive,  that 
the  concluding  passage  removes  any  doubt  which 
the  whole  paragraph  may  raise,  on  the  question 
of  the  freehold  interest  in  the  lord  being  capable 
of  preserving  a  contingent  remainder,  as  it  leaves 
no  possible  ground  of  argument  against  that  po- 
sition, by  any  analogy  to  the  necessity  in  freehold 
cases,  that  there  should  be  a  person  against  whom 
a  pracipe  might  be  brought:  more  especially 
from  the  circumstance  I  have  laid  some  stress 
upon,  of  the  continuation  of  the  demiseable,  and 

(17)  See  2  Cox  Ch.Ca.  151.  (IS)  1  Vol.  on  Cop.  193-4. 
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consequently  of  the  copyhold,  quality,  after  the 
forfeiture  to  the  lord  (19). 

It  is,  at  all  events,  quite  clear  that  there  is 
no  distinction  between  freehold  and  copyhold 
estates,  in  those  cases  where  the  particular  estate 
expires  before  the  happening  of  the  contingency, 
but  that  if  a  tenant  for  life  of  copyholds,  who 
has  forfeited  his  interest  to  the  lord,  should  die 
before  th^  remainder  becomes  vested,  such  re- 
mainder can  never  take  effect  (20). 

It  has  been  su^ested  that,  as  the  lord,  in  case 
of  a  forfeiture  by  tenant  for  life,  is  intitled  to  the 
land  for  his  own  use  during  such  particular  estate, 
a  limitation  to  a  trustee  to  preserve  contingent  re- 
mainders should  be  always  inserted  in  copyhold 
settlements,  the  same  as  is  done  in  freehold  cases, 
that  is,  when  the  legal  inheritance  is  not  vested  in 
a  trustee  (21).  And  again,  that,  as  on  a  limitation 
to  A.  for  life,  with  remainder  over  to  B.,  the  estate 
of  B.  cannot  take  effect  in  possession  till  the 
death  of  A.,  and  that  the  lord  may  enter  between 
the  determination  of  A.'s  estate  and  his  death, 
it  is  therefore  proper  in  limiting  a  remainder 
of  copyholds,  to  limit  the  estate  expressly  to  A., 


(19)  And  see  3  Atk.  12,  IS. 
2  Vera.  243.  1  Feame,  470. 
Chapnuin  v.  Blxsiett,  Ca.  Temp. 
Talb.  151. 

(20)  Xanev.  PanneU,  1  Roll. 
Rep.  238,  317,  438.  Haherg- 
ham  V.  Vincent,  2  Ves.  Jun. 
214.  S.C.  4Bro.Ch.Rep.364. 


Gilb.  Ten.  265, 303.  1  Fearae, 
470,  471. 

(21)  Atherley*9  Marr,  Sett. 
570.:  And  see  Stansfield  v.  Ha- 
bergham,  10  Ves.  282  j  and  the 
observations  on  S.  C.  post.  tit. 
'  Right  of  property  in  Trees  k 
Mines.' 
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for  his  natural  life,  and  from  and  after  the  deter^ 
mination  of  that  estate  by  death,  forfeitwre^  or 
otherwise,  to  the  use  of,  &c.  (22). 

I  agree  in  the  expediency  of  these  suggestions, 
but  I  apprehend  that  the  lord  would  not  be  com- 
pellable to  accept  a  surrender  so  framed,  and 
which  would  be  calculated  to  defeat  his  right  of 
entry  for  the  forfeiture  of  a  tenant  for  life,  or  other 
particular  estate ;  this  would  at  least  merit  great 
consideration  by  any  steward,  to  whom  a  sur- 
render of  that  nature  should  be  proposed. 

The  lord's  recognition  of  trusts.  A  doubt  has 
frequently  arisen  in  practice,  whethier  the  lord  of 
a  manor  is  bound  to  take  notice  of  the  trusts 
which  a  copyholder  may  be  desirous  of  creating, 
and  the  reason  generally  assigned  by  stewards 
for  refusing  to  record  notice  of  trusts,  is,  that  the 
lord  would  be  involved  in  any  breach  of  trust  on 
the  part  of  the  trustee :  it  is,  however,  quite  ab- 
surd to  suppose  that  the  lord,  who  is  merely  cus- 
tom's instrument,  should  be  boimd  to  see  to  the 
performance  of  any  trusts,  expressed  in  or  re- 
ferred to  by  the  surrender. 

Although  I  cannot  conceive  that  the  lord  is 
compellable  to  take  notice  of  any  private  agree- 
ment or  trust  of  the  parties,  yet  to  refuse  a  copy- 
holder the  privilege  of  surrendering  upon  par- 
ticular trusts,  or,  at  least,  of  referring  in  the 
surrender  to  the  deed  or  other  instrument  by 

(22)  1  WB,ik,  on  Cop.  IdT.   Post  tit.  Forfeiture. 
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which  it  is  proposed  to  declare  the  trusts,  is, 
under  ordinary  circumstances,  an  act  of  great 
ihjinstice,  as  it  involves  him  in  considerable  addi-^ 
tional  expense  in  substituting  a  set  of  legal  limi- 
tations, or  in  the  still  greater  evil  of  putting  it  in 
the  power  of  the  trustee,  if  unjustly  disposed,  to 
defeat  the  objects  of  the  trust,  leaving  the  cestui 
que  trusts  no  remedy  but  in  equity  [see  Robes 
V.  Bent  &  Cock,  Mo.  652];  and  for  want  of 
the  aid  of  ike  statute  of  uses,  the  various  pro- 
visions of  a  marriage  settlement,  can  seldom  be 
carried  into  complete  effect  as  to  copyhold  pro- 
perty, without  the  intervention  of  a  trustee. 

I  must  also  protest  against  the  pertinacity  of 
stewards  of  manors,  in  sometimes  refusing  to 
enrol  a  marriage  settlement,  or  other  deed  of 
trust,  merely  with  reference  to  the  date  of  it  and 
the  names  and  descriptions  of  the  parties ;  as  it 
is  only  deferring  tlie  disclosure  of  the  particular 
trusts,  until  a  necessity  arisen  of  some  copyhold 
assurance  on  the  part  of  the  trustee,  when  the 
court  will  satisfy  itself,  by  the  production  and 
inrolment  of  the  relative  provisions  of  the  deed, 
of  4^e  propriety  and  =€onsis|;ency  of  the  proposed 
act ;  and  in  the  mean  time,  as  the  teniancy  is  filled 
by  the  trustee  or  his  heir,  liie  lord  can  sustain 
no  inconvenience:  but  the  right  to  call  for  a 
complete  disclosure  of  the  trusts  on  the  admit- 
tanoe  of  a  trustee  (23),  is  consequent  on  the  right 
to  refuse  to  take  notice  of  any  trusts  whatever. 

(33)  See  13  Ves.  340  in  Ldrd  Kenmgton  v.MamelL 
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And  when  the  legal  estate  is  not  vested  in  a 
trustee,  the  uses  should  be  specified,  as  it  might 
be  very  inconvenient  to  frame  the  surreuder  with 
reference  to  the  uses  of  a  settlement  of  freehold 
property  (24). 

Viewing  this  question  merely  as  it  regards  the 
lord's  interest,  I  am  at  a  loss  to  discover  any  good 
reason  for  withholding  from  the  copyholder,  the 
privilege  of  putting  notice  of  such  trusts  as  he 
may  be  desirous  of  creating,  upon  the  face  of  the 
court  rolls ;  except,  indeed,  that  according  to 
the  dictum  of  Lord  Mansfield,  in  Burgess  v. 
Wheats  (25),  if  the  lands  escheat,  the  lord  shall 

(24)  See  the  observations  of     Keeper  doubted  whether  the 


Lord  Erskine^  C.  in  Lord  Ken^ 
nngton  ▼.  Mansell,  IS  Ves.  244. 
(25)  1  SirW.Bl.  167.  S.C. 
1  Eden*s  Ca.  Ch.  177-  His  lord- 
ship there  says^  '^  In  all  ma- 
"  nors  where  admission  is  ne- 
"  cessary  to  alienation,  the  es- 
''  cheat  is  absolute^  the  lord's 
consent  being  still  necessary. 
In  those  copyholds  the  lord 
is  not  bound  by  debts^  alie- 
nation>  or  trusts  5  they  are 
"  all  void  against  him.  But  if 
"  he  consents  to  a  condition^ 
or  trust  on  the  court  roll, 
then  he  is  bound  by  it,  for  he 
cannot  daim  against  his  own 
"  act.'*  And  see  Sir  Harry 
Peachy  v.  The  Duke  of  Somer^ 
set,  1  Stra.  454.  Sed  vide  I  Sir 
W.  B^  179 ;   where  the  Lord 
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estate  should  escheatdischaiged 
of  the  trusts. 

In  Doe  d.  Freestone  v.  Par- 
ratt  ^  Wife,  5  T.R.  655,  (which 
decided,  that  a  surrender  by  the 
husband  alone,  passed  no  inte- 
terest  in  a>pyhold  lands  devised 
to  him  and  his  wife  in  fee  by  a 
mortgagee  in  possession  under 
a  forfeited  mortgage,)  Lord 
Kenyon  C.J.  said,  **  this  estate 
was  given  absolutely,  and  it 
has  been  considered  as  irre- 
deemable by  all  the  parties 
through  whose  hands  it  has 
passed.  If  the  mortgagee  con- 
veys subject  to  the  equity  of 
redemption,  that  right  may  be 
kept  alive  for  any  indefinite 
length  of  time  as  fiur  as  I  know : 
The  Court  of  Chancery  has  de* 
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not  be   subject  to  any  trusts,  to  which  he  is 
not  privy. 

But  it  may  be  urged  against  this  pertinacity, 
that  when  the  trusts  are  allowed  by  the  lord  to  be 
enrolled  (26),  a  court  of  equity,  in  the  event  of 
the  death  of  the  cestui  que  trust  without  an  heir 
and  intestate,  would  probably  decree  the  per- 
son having  the  legal  estate  to  be  a  trustee  for  the 
lord  (27) ;  whereas  it  should  seem,  that  when  he 


termined  that  it  maybe  pre- 
served for  50  years.  But  if 
20  years  have  passed  ivithout 
any  redemption^  in  whom  does 
the  legal  estate  vest  ? — ^In  the 
mortgagee;  and  it  would  e«- 
cheat  to  the  lord  for  want  of  the 
heirs  of  that  person,   ' 

(26)  The  lord  partakes  of 
the  trust  by  an  inrolment  of  a 
surrender  to  a  purchaser^  or  to 
the  use  of  a  will,  see  3  Ves.  756 
in  Williams  v.  Lord  Lonsdale, 

(97)  In  the  above  case  of 
Burgess  &  Wheate,  Lord  Mans- 
field held,  that  a  trustee  could 
in  no  event  take  or  transmit  a 
benefit,  1  Sir  W.Bl.  162. :  and 
although  the  Master  of  the 
Rolls,  (Sir  Thomas  Clarke) 
strongly  contended  against  the 
principle  of  an  equitable  escheat, 
yet  he  admitted*  that  the  lord 
by  escheat  was  called  in  some 
places  quasi  heres  ;  and  the  de- 
cision in  Burgess  h^Wheate, 


that  the  escheat  of  a  trust  could 
pot  be  enforced  in  equity  against 
the  heir  of  the  trustee,  was  in 
opposition  to  the  opinion,  not 
only^  of  Lord  Mansfield,  but 
also  of  Lord  Thurlow.  Middle^ 
ton  V.  Spicer,  Belt's  Ed.  Bro. 
Ch.  Rep.  1  Vol.  204.)  and  see 
Walker  v.  Denne,  2  Ves.  Jun. 
170.  Barclay  v.  Russell,  3  Ves. 
480.  Yet  see  Cary  14,  15, 
where  it  is  saidi '  If  cestui  que 
use  be  attainted  of  felony,  the 
lord  shall  not  be  Bided  by  sub- 
poena to  have  his  escheat ;  and 
if  the  heir  be  barred  by  the 
corruption  of  his  blood,  then 
the  feofifee  as  it  seemeth  shall 
retain  the  land  to  his  own  use; 
cites  5  £.  4. 7.  Br.  Feoffments 
al.  uses,  pi.  34. 

It  may,  however,  admit  of  a 
doubt,  if  the  cestui  que  trust  pur- 
chased the  estate,  whetherequity 
woiild  not  consider  the  purchase 
money  as  a  lien  upon  the  estate 
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has  not  assented  to  any  trusts,  equity  will  not 
assist  him,  so  long  as  he  has  a  legal  tenant  to 
perform  the  services  (28) ;  and  although  a  court 
of  equity  will  not  interpose  as  between  the  lord 
and  the  heir  of  the  trustee  claiming  to  be  ad- 
mitted, when  the  cestui  que  trust  dies  without  an 
heir  (29),  yet  a  court  of  law  will,  in  such  a  case, 
compel  the  lord  to  admit  the  heir  of  the  trustee, 
to  enable  him  to  try  his  title  (30) ;  and  when  so 
admitted,  we  have  yet  to  see  what  equity  the 


ion  the  benefit  of  his  next  of 
kin.    Anis,  p.  454. 

Since  the  publication  of  the 
first  edition  of  this  woiic,  the 
profession  have  been  favoured, 
under  the  weU-merited  sanction 
of  Lord  Chancellor  Eldon,  with 
a  most  useful  suj^lement  to 
the  Equity  Reports  of  Mr.  Ve- 
8ey>  sen.  by  Mr.  Belt,  who^  in 
his  notes  to  the  case  of  Fawcet 
h  JUnother,  p.  34S,  has  noticed 
the  author's    observations  on 
the  doctrine  of  an  equitable 
escheat,    and    dissents    from 
ihe  opinion  he  has  ventured 
to  express,  that  equity  would 
decree  the  estate  to   be  sold 
for    the    benefit  of   the  next 
of  kin,  when  the  cestui  que 
irmt,  a  purdiaser,  dies  intes- 
tate, and  without  heirs,  as  the 
following  passage,  to  which  I 
bc^  to  call  the  reader's  parti- 
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cular  attention,  will  shew,  viz* 
*'  The  author  of  these  notes,  in- 
dividually, cannot  assent  to 
this  opinion,  because  the  mo- 
ney having  been  invested  in 
an  actual  purchase  of  land, 
*'  must  have  lost  its  pecuniary 
nature,  which  aUme  could 
create  any  equity  whatever 
"  in  fiivour  of  such  next  of  kia. 
"  He  submits  the  point  as  he 
'*  finds  it ',  and  still  the  great 
"  question  remains,  as  to  whe- 
*'  ther  there  ought  to  be  any 
escheat  at  all  of  trust  estates, 
subject  to  the  cases  and  ob- 
"  servations  above  referred  to." 

(28)  3  Ves.  767.  1  Bro.  Ch. 
Rep.  205.     1  Sir  W.  Bl.  175-9. 

(29)  WilliamsY,  Lord  Lons- 
dale, 3  Ves.  756. 

(30)  The  King  v.  Coggan 
and  another,  6  East,  431.  S.C. 
2  Smith's  Rep.  417. 
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lord  has,  paramount  such  heir,  supposing  him  to 
have  refused  to  take  notice  of  any  trusts. 


RESULTING  TRUSTS. 


The  person  to  whom  the  legal  estate  in  copyr 
holds  is  surrendered  or  granted,  will  be  decreed 
in  equity  to  be  a  trustee  for  him  who  advances 
the  purchase  money  or  fine  of  admission,  on  due 
proof  of  the  fact  of  such  payment ;  and  in  manors 
where  copyholds  are  granted  for  two,  three,  or 
more  lives  in  succession,  if  one  only  of  the  cestui 
que  vies  pay  the  fine,  the  other  lives  are  trustees 
for  him  (SI),  whether  or  not  there  is  a  custom  for 
the  first  taker  to  surrender  the  copy  (32). 

And  the  trust  of  an  estate />owr  autre  vie  of  copy- 
holds, shall  go  to  the  executors  or  administrators, 
the  same  as  in  the  case  of  freehold  property  (33). 

s 

(31)  Bmger^.Dreio.W.VV.  Smith  y.  Baker,  1  Atk.  585. 
780.  Withers  v.  ffithen  and  Howe  v.  Hmofe^  1  Vem.  415. 
others,  Amb.  151,  Roey.Sum"  (33)  Howey.Hbme,  Withers 
fnerset,ZSvcW,BL694.  Rum-  v.  Withers,  sup.  Bundle  v. 
bold  v.  Rumbold.  Apr.  1761.  Vfi  Rundle,  8  Vem;  264.  Qoodmie 
(marg.)  S.  C.  cited  in  Dyer  t.  &  Hodges,  sup.  And  see  Wat-^ 
I>yer^2CoxCh.Ca.92.lWatk.  kins  v.  Lea,  6  Ves.  633^  where 
an  Cop.  9QS.  2  Atk.  75.  Oood-  the  trust  was  heM  to  pass  under 
right  d.  Langfield  v.  Hodges,  the  residuary  disposition  of  per- 
1  Watk.  on  Cop.  237*  Finch  sonalty^  and  not  under  a  pre- 
T.  Finch,  15  Ves.  43.  And  see  '  vious  devise  of  freehold  and 
Rider  ▼.  EMder,  10  Ves.  3eo.  copyhold  property,  but  by  the 

(32)  2  Freem.  123.  ca.  138.     custom  of  the  manor  the  trusf, 
VOL.  I.  2  H 
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• 

In  Smith  y.  Baker  (34>  it  was  held,  that  al* 
though  there  be  a  custom  in  a  tnanory  that,  who- 
ever purchases  in  it,  the  estate  shall  shall  go  in 
succession,  yet  if  A.  purchase  for  his  own  and 
two  other  lives,  and  by  his  will  devises  all  his 
estates  generally,  he  has  an  equitable  interest, 
and  the  legal  tenant  according  to  the  custom, 
is  a  trustee  for  him. 

But  where  on  a  grant  to  three  successively, 
there  was  no  custom  for  the  first  taker  to  sur- 
render  the  copy  and  dispose  of  the  estate,  and 
no  proof  of  either  having  paid  the  fine,  the  court 
would  not  decree  the  remaining  life  to  be  a  trus- 
tee for  the  first  taker  (35). 

And  the  presumption  which  is  raised  from  the 
payment  of  the  purchase  money,  may  be  rebutted 
even  by  parol  evidence  (36). 

The  purchase  in  the  name  of  a  child,  or  nomi- 
nating a  child  as  a  cestui  que  vie  in  the  purchase 
of  a  copyhold  for  lives,  is,  £rom  the  natural  obli- 
gation of  a  father  to  provide  for  his  child,  a.  cir- 
cunistance  of  %  evidence  to  rebut  a  resultifig  trtist 

of  copyholds  (37),  unless  the  father's  intention 

.   ,  ■      .  « 

in  ca«e  of  intestacy^  was  distrt-  right.  ▼.,  EMge$»  ante^  p.  466. 

Imtable  as  personal  estate^  and  l/Vjoni.  366,  Taylor  v.  Taylor, 

tbe  testator  had  oth^r  copyliold  1  Atik.  386*7. 

pvoperty.  (37)    Mumma   t.  Mmrnna, 

(34)lAtk.385.$aad8eeC^rik  ^  Vem.  19.    1  Eq.Ca^.  Abr. 

y.  Danven,  I  Ch.  Ca«  310.  382.  pi.  3*     Taylor  v.  Tafhr, 

(35)  Rundlev.Rundle,2Yenk»  •  sup.  Dyer t, Dyer,  mxp,  (wbich 
3d4.  overniledthecaseoflHdUfMoii 

(36)  Dyer  v.  Dyer,   Good-     y,  Shaw,  I  P.W.Jl^  ^,(1). 
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that  tls^e  childi!€ii  should  be  coneidflned  as  tras-* 
tees  for  hiiJtt  he  shewn  .by  some  eoaiemporanefoiu 
act  (38) ;  and  this  without  regard  to  toy  other 
|xroTision  which  the  child  ^may  haire  (39). 

And  where  n  £i&et  purchased  copyhold  lands 
m«his  son's  name,  although  the  ffiihet.eantiaimd 
in  possession  till  his  death,  it  was  considered  as 
an  adyancemi^nt  for  the  soq,  and  not  a  tnl^t  for 
the  ^father  (40) ;  but  tins  was  on  the  ground  that 
the  father  is  the  natural  guardian  of  his  son  c  And 
in  Murless  v.  Ft(mMn(AV),  Lord  Eldon  iield^ 
that  possession  taken  by  the  father  sbt  the  time^ 
would  amount  to  evidence  that  he  intended  the 
purchase  to  be  for  his  own  benefit:  And  when 


2  vol.  Col.  Jurid.  291.3)  and 
see  Lamplugh    v.    Lamplugh, 

1  P.  W.  111.  B^wMy.Fm&me 
&  Kingdome  v.  Bridges,  cited  in 
Dyer  &  Dyer,  ScroopeY,Scroope, 
lCh.Ca.28.  Lord  Grey  v.  Lady 
Grey,  i6.296.  S.C.  Finch,  338. 
£2So^  V.  mUot,  2  Ch.  Oa.  :231. 

3  Salk.  367.    Shalek  y.  ShaU», 

2  iVeem. .  262.  WoddriMn  v. 
Morrel  et  ua>.  .Ifo.  32.  Crop  t. 
NwUm,^  Atk.  ^6.  Sm/mon 
T..;^<iyow7i,  2  Atk.  480.  Jen* 
mrngs  ▼.  SeUedk,  I  Vem.  467. 
Sheffield  V.  L(krd  MulgMoe, 
5  T.  R.  5T4.  Swift  d.  Fair  v. 
DavU,  6  East^  ]354  (n.  ia). 
Bnch  y.  FMk;  15  Ves,  43. 

<38)^a>ytt^  V.  Dyer,  Elliot 
V.  ElUot,  ubi  sup.    Bbfond  v. 


Dancer,  2  Ch.  Ca.  26.  Stoift 
d.  Farr  v.  Dams,  Woodman^  & 
M&rrel,  sup.  Murless  &  FFi/e 
V.  Franilflift^  1  Si^vlmst.  13. 

(39)  Dyer  v.  Dyer,  sup. 
an^e,  p.  281 .  But  seeFinch,341 . 

(40)  Taylor  y, Taylor,  Ikik. 
386.  2  Atk.  480.  Lamplugh 
v.  Lamplugh,  sup.  '  In  Dmods^ 
wel  V.  Dowdswel,  I  Ch.  Ca.  261, 
the  Lord  Keeper  agreed  that 
the  fathei-  being  lord  off  the 
manor,  could  not  dedare  the 
trasts  df  copyholds  granted  tb 
his  son,  though  he  took  the 
profits  by  his  consent.  The 
Reporter  adds  *'  Eadem  die 
dect-eed    between  Holford    & 


t» 


(41)  Sup. 


2  H  2 
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the  purchase  is  of  a  reversionary  interest,  pos* 
session  can  afford  no  evidence  until  the  death  of 
the  tenant  for  life  (42). 

It  would  also  seem  that  a  purchase  in  the  joint 
names  of  father  and  son,  would  be  deemed  an 
advancement  of  the  son,  and  not  a  resulting  trust 
for  the  father  (43) :  The  right  of  a  son  may,  how- 
ever, be  controlled  by  some  particular  custom(44), 

A  purchase  in  the  name  of  a  wife  would  be 
equally  an  advancement,  as  in  the  case  of  a  child, 
but  if  the  purchase  were  in  the  names  of  the  wife 
and  a  stranger,  it  would  be  a  resulting  trust  for 
the  husband,  as  far  as  related  to  the  estate  of  the 
stranger  (45). 

But  where  there  is  no  moral  obligation  to  make 
a  provision,  this  doctrine  does  not  apply ;  so  that 
a  purchase  in  the  names  of  nephews  and  nieces, 
will  not  be  considered  as  an  advancement  for 
them^  unLsss  aided  by  clear  evidence  of  inten- 
tion (4  6);  and  certainly,  therefore,  not  so,  when 

(42)  Murleu  &  Franklin,  (46)  Taylor  r.  Alston,  died 
I  Swanst.  IS.  iaJDy«r&I>yer^ubi8ttp.  Good- 

(43)  Scroopev.  Scroope,  1  Ch.  right  d.  Langfield  v.  Hodges,  ubi 
CaL.^S,  Backv,Andrews,2Veni,  sup.  But  according  to  Efrnijid 
ISO.  S.  C.  Pre.  Ch.  1.  but  see  y.  Dancer,  8  Cb.  Ca.  S6.  a  pur- 
Stileman  v.  Ashdown,  3  Atk.  chase  in  the  names  of  grand- 
480.     Pole  V.  Pole,  1  Ves.  76.  diildren,  the  father  being  dead, 

(4^)  Edwards  v.Fidel,2Madd.  would  be  a  provision  for  the 
237.  And  see  Greenwood  v.  grandchildren,  and  not  a  trusty 
Hare,  1  Ch.  Rep.  97^*  unless  a  contrary  intodtion  was' 

« 

(45)  Back  v.  Andrews,  sup.  declared  at  the  same  time  -,  sed 

Kingdome  v.  Bridges,  2  Vem.  qu<ere?  Ante,p,963,9Bl'^.  And 

67.    Benger  v.  Drew,  I  P.  W.  see  Bight  &  Bawden,  3  East^ 

780.    2Freem.3S.  260. 
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■ 

the  purchase  is  in  the  names  of  great  nephews 
and  nieces  (47). 

If  a  copyholder  surrender  or  devise  his  estate 
to  a  tnistee,  in  trust  to  sell  for  payment  of  debts, 
or  for  other  partial  purposes  of  conversion,  the 
surplus  estate,  after  the  objects  of  the  trust 
are  satisfied,  or  the  whole,  should  those  objects 
entirely  fail,  will  belong  to  the  customary  heir, 
by  way  of  resulting  trust,  the  same  as  in  free- 
hold cases  (48). 

And  where  two  copyholders,  upon  a  treaty  of 
marriage  between  them,  surrendered  their  respec- 
tive copyholds  to  the  use  of  them  and  the  sur- 
vivor of  them,  and  the  marriage  did  not  take 


(47)  Edwards  v.  Fidel,  3 
Madd.  237*  See  this  case^  ante^ 
p.  30.  I  apprehend  that  the  pre- 
sumption could  not  be  held  to 
extend  to  natural  children^  ante, 
pp.  263  (n.  241),  284;  but 
see  Feame*s  P.  W.  327. 

(48)  Cnue  v.  Barley  &  Baih- 
souj  3  P.W.  20.  N.  (1).  ib.  22. 
Wilson  V.  Major,  11  Ves.  205. 
Lowes  v.  Hackward,  18  Ves. 
168.  And  see  Chew  v.  Chew, 
Nels.  Ch.  Rep.  190.  But  the 
effect  of  the  surrender  or  devise 
may  be  to  break  the  descent  to 
the  heirs^  and  make  them  take 
as  purchasers..  Swaine  v.  Bur- 
ton,  15  Ves.  365.  The  follow- 
ing cases  will  be  found  inte- 
resting on  the  subject.of  result- 


ing trusts  in  favour  of  the  heir. 
MallabarY.Mallabar,  Ga.Temp. 
Talbot,  78.  Durour  v.  Mot- 
teux,  1  Ves.  322.  Cook  v. 
I>uc^eR/SeU,2Atk.567.  Hewitt 
V.  Wright',  Belt's  Ed.  Bro.  Ch. 
Rep.  1  Vol.  86.  Fletcher  v. 
Ashbumer,  ib,  497.  Ackroyd  v. 
Smithson,  ib,  503.    Robinson  v. 

% 

Taylor  5f  others,^  ib, 589.  Collins 
V.  Wakeman,  2  Ves.  Jun.  683. 
'Sheddonv,  Goodrich,  8  Ves.481 . 
Serry  v.  Usher,  11  Ves.  87« 
Wright  y,  Wright,  16  Ves.  188. 
Hooper  v.  Goodwin,  18  Ves. 
156.  ran  v.  Bamett,  19  Ves. 
102.  HUl  V.  Cock,  1  Ves.  & 
Bea.  173.  Maugham-  v.  Ma--^ 
son,  lb,  410.  Ashby.  v.  Palmer, 
1  Meriv.  296. 
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place  according  to  the  treaty ;  and  the  man  died, 
and  the  woman  entered  and  enjoyed  the  property 
for  SO  years,  Lord  Jefferies  C.  decreed  a  re- 
surrender,  and  an  accomit  of  the  profits  from  the 
death  of  the  man  (49). 

It  may  he  prop^  to  observe,  m  conclusion  of 
this  Section,  that  if  a  copyhold  be  purchased  by 
the  husbmtd  in  the  joint  names  of  hioiHelf  and  his 
wile,  they  will  both  and  each  be  tenkats  of  the 
entirety^  so  that  the  husband  cannot  alien  or  de- 
yise  the  estate^  to  the  pr^udice  of  the  wife's 
right  of  survivorship  (50)« 


EXECUTOET  TRUSTS. 

In  decreeing  an  execution  of  trusts  of  copy- 
holds, a  court  of  equity  is  governed  by  the  same 
rules  as  prevail  with  respect  to  freeholds,  and  it 
therefore  distinguishes  between  trusts  executed 
and  executory, 

So  where  a  surrender  was  made  of  an  estate 
of  the  nature  of  borough  english^  to  the  use  of 
trustees,  in  trust,  after  payment  of  an  annuity  and 
some  particular  debts,  to  surrraider  the  same  to 
the  use  of  the  heirs  of  the  body  of  the  husband 
and  wife,  who  had  two  sons ;  and  when  the  an- 
nuities had  ceased,  and  the  debts  were  satisfied, 

(49)  flawond v.Hicilp*,  1  Vem.  Andrews,  2  Vcm.   120.    S.C. 

432.  Pre.Ch.  1.  Pure/hy  9x,  Rogers ^ 

(60)   Green  d.  Crew  v.  King,  2  L^v.  39. 
3  Sir  W.Bl.  1211.     Back  v. 
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each  of  the  sons  claimed  the  surrender  in  their 
favoar,  the  eldest  as  heir  at  common  law,  and  the 
youngest  as  heir  by  the  custom ; — ^but  the  trust 
being  merely  executory,  the  court  directed  a  sur- 
render to  be  made  to  the  eldest  son,  as  heir 
general  by  the  common  law  (51). 

And  in  Roberts  v.  Dianvell  (52)^  the  trust  being 
executory,  the  Court  of  Chancery  directed  a  con- 
veyance to  be  made  according  to  the  rule  of  com- 
mon law,  and  not  according  to  the  custom  of 
gavelkind. 

And  again,  by  analogy  to  the  rule  in  freehold 
cases,  that  an  executory  interest  cannot  be  passed 
except  by  a  fine  operating  as  an  estoppel  (53), 
but  that  whatever  is  descendible  is  the  subject 
of  devise  and  contract  (54),  it  would  seem,  that 
an  executory  interest  in  copyholds  cannot  be 
bound  by  a  surrender,  as  that  assurance  does  not 
operate  by  estoppel  (55),  but  that  it  may  be  trans- 
ferred by  such  modes  as  an  executory  interest  in 


(51)  Starkey  v.  Siarkey,  in 
Ex.  TV.  19  G.  2.  7  Bac.  Abr. 
179.  Kitch.  168.  And  see 
Com.Dig.  Cop.  (6.  1). 

(52)  1  Atk.  607.  Ante, 
p.  36-7*  See  further  as  to  the 
distinction  between  trusts  exe- 
cuted and  executory^  Bagshaw 
V.  Spencer y  1  Ves.  142. 

(53)  2  Feame^  528. 

(54)  16. 522.  1  Vol.  ib.  540, 
541-2.    Roe  d.  Perry  v.  Janes 


and  others,  I  H.  Bl.  33,  (cites 
Moor  et  tuc.  v.  Hawkins,  in 
Cane.  1765.).  Jones  and  others 
V.  Roe,-  lessee  of  Perry,  in  error, 
3  T.  R.  88,  cites  Goodtitle  d. 
Gumel  V.  tFood,  Tr.  14  G.  2. 
C.B. 

(55)  2  Feame,  528,  n.  (a), 
cites  Goodtitle  v.  Morse,  3  T.  R. 
365.  Taylor  &  Philips,  1  Ves. 
229.  And  see  Feame's  P.  W. 
108. 
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freeholds  is  transferrable ;  and,  as  a  consequ^ice, 
that  \t  is  deviseable  (56),  and  may  be  extinguished 
by  release  (57),  and  would  be  bound  in  equity 
by  any  contract  for  a  valuable  or  meretorious 
consideration  (58). 


(56)  2Fearae^530.  Selwin 
T.  Selwm,  1  Sir  W.BL  ^5, 
S54.  S.  P.  8  Burr.  1134.  Roe 
d.  Noden  v.  GHffithi,  1  Sir  W31. 
e05-6. 

(67)  9  Feame,  58.  ib.  529, 


530.  (n)  i  and  see  LampeVs  case, 
10 Co.  46. b.  fFrightY.Wnght, 
I  Ves.  411. 

(58)  2  Feame>  530.  Hobmm 
T.  Trevor,  2  P.W.  191.  Wright 
V*  Wright,  sup. 


i«.*a 
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CHAP.  X. 

ON  THE  RELATIVE  RIGHT  OF  PROPERTY  OF 
THE  LORD  AND  TENANT,  IN  TREES  AND 
MINES. 

FIRST,  AS  TO  TREES. 

This  subject  appears  to  have  been  involved  in 
much  obscurity,  and  yet  it  is  governed,  I  conceive, 
by  clear  and  settled  principles,  similar  to  those 
which  prevail  as  to  freehold  estates,  and  by  which 
every  case  is  capable  of  easy  solution. 

Copyholders  it  has  been  shown,  are  considered 
as  tenants  at  will,  and  even  when  the  estate  is 
descendible,  the  tenant  has  only  a  quasi  inherit- 
ance, and  can  do  no  act  which  would  prejudice 
the  lord's  right  in  case  of  escheat  or  forfeiture. 

In  analogy  to  the  rules  at  common  law,  the 
copyholder,  whether  of  inheritance,  or  for  life,  or 
years,  has  the  same  possessory  interest  in  the 
trees,  as  he  has  in  the  land. 

But  he  is  equally  as  incapable  of  cutting  down 
trees,  or  doing  any  other  act  to  the  injury  of  the 
freehold,  except  with  the  lord's  concurrence,  as  a 
tenant  for  life  or  years  of  freehold  lands  is,  with- 
out the  concurrence  of  those  in  whom  the  re- 
mainder in  fee  simple  is  vested  ;  yet,  as  the  law 
in  copyhold  cases  takes  notice  of  all  reasonable 
customs,  a  copyholder  of  inheritance,  under  an 
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immemorial  usage,  may  exercise  an  absolute  pro- 
prietary right  over  trees,  or  other  thing  appendant 
to  the  copyhold  tenement :  but  by  the  same  role, 
a  copyholder  for  life  or  years,  is  not  permitted, 
even  under. an  al^4ged  usage,  to  cut  timber; 
mch  a  custom  being  considered  too  imreasonable 
to  be  supported :  it  is  to  be  observed,  however, 
that  by  a  copyholder  for  life  or  years,  is  meant  a 
person  to  whom  such  an  interest  is  granted  by 
the  lord,  and. not  the  particular  tenant  whose 
estate  is  carved  out  of  the  inheritance  by  the  co- 
pyhojider  in  fee ;  nox  a  copyholder  for  life  vrith  a 
power  to  renew,  or  who  by  the  cust<;Mn  is  allowed 
to  nominate  his  successor. 

1  shall  now  proceed  to  a  reference  to  the  cases 
which  have  been  decided  on  the  subject  under 
discussion,,  establishipg,  as  I  conceive,  tl\e  above 
pr^pises,^  and  this  deduction  frpjippt  them,  njBimely, 
that,  i;i  i^^  absence  of  any  paijticular  ^iistoni, 
neither  ihe  lord  without  the  qonsent  of  the  Jte- 
BQiit  (1),  nor  the  teifiiamt  ^hc^t  |h^  license  of  the 
lord  (2),t  can  cut  down  ^^s,.  any  more  l^an  the 
particular  tenant  in  possession,  witli^ut  the  leave 
of  the  reiQainder-iman  in  fee,  qr  the  req^f^n^er- 
ipfui  in  fee  witl^qut  the  cpi^qur^e^ce  qf.  th^>  parti- 
cular tensjut,  can  cut  ^Qwn  treesi  in  ^f^hold 

(1)  This  is  now  fully  esta-  first    edition   of   the   present 

blished  by  the  case  of  White-  work. 

church  V.  Hohoorthy,  4  Man.  &  (2)  See  Edwards  v.  Heaiker, 

Set  340,  19  Ves.  213^  reported  Sd.  Ca.  in  Ch.  Temp.  King,  3. 

since  the  publication  oC  the  ^6  Vin.  Cpp.  (V^  e.  2).  ipL  13. 
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cases ;  except,  indeed,  that  by  custom,  the  iiceiise 
of  the  lord  under  the  terms  of  the  original  gnmt, 
to  an  act  partaking  of  an  absolute  linrestrained 
dominion  over  copyhold  lands  of  inkeritanee^  may 
be  presumed,  in  analogy  to  the  exemption  from 
waste,  firei|tiently  attached  to  the  interest  of  the 
tenant  for  life  or  years  of  freehold  lands. 

The  reader  will  iBnd,  that  the  possessory  interest 
of  the  tenant  in  the  trees  upon  his  Copyhold  land, 
was  distinctly  recognized  in  H^don  &  SmitKs 
case,  IS  Co.  09,  Godb.  173-4.  Bmhey  r.  Hug- 
gems,  Cro.  Car.  220.  S.  C.  W.  Jones,  245.  Earl  4^ 
KentY.  Walters,  12Mad. 317.  AshmeadY. Ranger, 
12  Mod.  378,  11  Mod.  18,  Salk.  638,  Comy.  71, 
1  Lord  Raym.  551,  Holt,  162,  Fortes,  152 ;  and 
in  Ixn^d  Banbtiiry^s  case,  1 1  Mod.  94-5  (3). 

And  that  the  proprietary  right  over  trees  bjf 
particular  custom,  is  established  in  the  copy- 
holder of  inheritance,  or  for  Ufe,  with  power  to 
r^tiew,  or  tb  nominate  his  successor ;  hntis  denied 
to  the  grantee  for  life  Withotit  such  poWer,  by  the 
authorities  of  SMbing  y.  Crosnal,  Cro.  £fiz.  62d. 
JSarl  of  Northumberland  ▼.  W%eeler  and  others, 
1  Bulst.  158,  citing  JLutteraU'  &  Woo&s  case, 
C.  B.  Brownl.  236.  Asfum.  Noy,  2.  Anxm. 
Winch,  1.  Hob.  11.     Glascock  &c  Peche,  P.  6  Ja. 

(3)  Vide  also  the  late  case  land^  provided  he  left  sufficient 

of  Whitechurch  &  Hokoortky,  for  estovers.     Gflb.  Ten.  239, 

ante,p.474.  But  it  was  formerly  240.    Godb.  174,  cites  I>oy2»e*t 

thought  that  the  lord  might  cut  case,  Mich.  25  &  26  £liz. 
down  the  trees  on  copyhold 
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B.  cited  2  D'Anv.  426(4).  Brock  v.  Spencer, 
Hob.  6.  Brock  v.  Beare,  1  Bulst.  50.  Fuller 
V.  Terry,  1  Roll.  Abr,  509.  Rowles  &  Mason, 
1  Brownl.  132.  2  Brownl.  85,  192.  2  D'Anv. 
426.  Powel  &  Peacock,  Cro.  Jac.  29.  Noy,  2. 
Rockey  v.  Huggens,  Cro.  Car.  220.  Co^e  & 
I>arf,  Sty.  233.  Mardiner  v.  J^Weo*,  2  T.  R.  746. 
And  see  Dal.  8.  Lex  Man.  63-4.  Gilb.  Ten. 
237.     2Ves.303. 

I  have  already  stated  that  there  is  a  distinction 
between  a  grantee  for  life  or  years  of  copyholds, 
and  the  particular  tenant  whose  estate  is  carved 
out  of  the  inheritance :  and  in  the  case  of  Benn 
d.  Joddrell  v.  Johnson  (5),  which  was  an  action  of 
ejectment  by  the  lord  for  a  supposed  forfeiture 
by  tenant  for  life,  the  Court  of  King's  Bench 
ruled,  that  although  a  copyholder  for  life,  under 
a  grant  by  copy  for  life,  cannot  cut  timber,  yet  a 
copyholder  of  inheritance  h!aving  power  to  do  so 
by  the  custom  of  the  manor,  may  make  a  person 
to  whom  he  gives  a  life  interest  only  in  the  estate, 
dispunishable  for  waste,  and  this  on  the  ground, 
that  the  whole  inheritance  is  out  of  the  lord ;  and 
the  above  case  coming  within  that  distinction, 
the  plaintiff  was  nonsuited. 
.  It  frequently  happens  that  the  copyholder  is 
allowed  by  the  custom  of  the  manor,  to  cut  down 

(4)    This  case  is   also  re-  inheritance^   but  that  is  pro- 
ported  in  4  Leo.  238 ;  and  the  bably  an  omission, 
custom  is  not  stated  there  to         (5)  10  East^  266. 
be  confined  to  copyholders  of 
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timber  for  repairs  only,  and  when  that  is  the  case 
and  he  does  not  make  immediate  use  of  the  tisa* 
ber,  the  intention  of  cutting  it  for  the  purpose  of 
repairs,  and  of  applying  it  in  due  course,  will  be 
evidence  to  the  jury  in  any  action  for  a  supposed 
forfeiture  (6.) 

When  the  custom  is  to  have  wood  for  repairs 
er  other  necessary  uses^  the  right  to  sell  any  part 
of  it  will  not  be  supported  but  upon  the  clearest 
evidence  of  usage :  So  in  Slackett  v.  Lmoes  (7), 
where,  by  an  iagreement  in  1656,  betwe^i  the 
lord  and  customary  tenants,  the  former  was  au- 
thorised to  take  and  dispose  of  wood  and  under- 
wood, leaving  sufficient  for  the  necessary  use  and 
occasions  of  the  tenant3,  and  making  them  rea«» 
sonable  satisfaction  for  the  damage  they  should 
sustam  by  taking  and  carrying  away  the  same^ 
and  the  tenants  bound  themselves  not  to  cut 
down,  sell,  or  dispose  of  timber  or  wood  without 
the  license  of  the  lord,  who  agreed  to  allow  them, 
sufficient  timber  and  wood  growing  on  their  re- 
spective tenements,  for  repairs  and  all  other  ueces-^ 
sary  occasions  and  uses,  and  that  in  case  they 

(6)  Doe  d.  Foiey  &  oHiers  t.  other,  Lee  v.  AttUm,  1  Bro.  Ch« 

WiUon,  11  East,  56.   Where  a  Rep.  194.    Belt's  Ed.     . 
person  had  two  copyholds  held  (7)  2  Mau.  &  Sd.  494.  But 

of  the  same  manor,  and  cut  it  would  seem  that  when  the 

down  timber  on  the  one  for  the  copyholder  may  cut  timber  for 

repairs  of  the  other,  equity  re-  repairs,  he  may  sell  the  lops, 

lieved.    Nash  v.  EaTl  Derby,  tops,  and  bark,   towards   de- 

2  Vera.  537.  1  Stra.  450.    But  fraying  the  changes  of  repara- 

the  Estovers  of  one  estate  can-  tion,   Sandford  v.   Stevetu  & 

not,  of  right,  be  applied  to  an-  Smith,  3  Bukt.  282. 
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planted  aay  wood  <ihey  might  cut  down,  cise,  and 
disp(08€i  of  the  same  for  pqmirs^  or  aajf  other  their 
tkecessary  uses^ .  and  .ndnch  agreemtet  was  con- 
firined  by  a  decree'  of  tke  Court  of  Chfancery ;  t)ie 
defendant  having  cut  down  and  8o}d  wood  with*- 
out  license,  the  lord  recovered  the  vafaie  in  an 
action  of  trover ;  but  a  question  was  reserved  for 
the  opinion  of  the  Court  of  Kiqg's  Bench,  whe** 
'  ther  the  tenant  ought  to  have  had  the  benefit  of 
the  evidence  he  tendered  at  the  trial,  of  the 
tenants  of  the  estate  having  for  30  years  and  up*» 
wards  cut  and  sold  planted  wood,  without  inter- 
mption,  and  of  a  general  reputation  of  the  tenant's 
right  to  cut  and  sell  isuch  wood  at  pleasure.  By 
Lord  I^lenborough,  C.  J.  <^  Although  the  whole 
of  the.  planted  wood  is  the  fund  out  of  which 
the  tenant  is '^titled  to  out  down,  and  he  might 
maintain  trespass  against  a  stranger  vHho  cut 
^'  them  down,  yet,  if  he  being  only  entitled  ta  cut 
^'  them  as  estovers,  cuts  them  ^ewn  for  aliene 
purpoi^es,  the  lord  will  be  entitled.  As  soon 
as  the  tenant  cuts  down  fi>r  a  foreign  purpose 
his  right  determines,  and  the  lord's  r%ht  com- 
''  mences  (8).    Now  here  the  tenant's  right  to 


« 


<4 


<« 


«« 


«< 


«< 


(8)  When'  the  trees  are  se- 
parated from  the  soil^  by  what- 
ever act  or  casualty^  the  te- 
nant's possessory  right  ends^ 
and  the  lord  may  take  them. 
Ailnefi  case^  1  Keb.  691.  Cage 
V.  J)od^  Sty.  633.  Lofd  Ban- 
bury's case^  11  Mod.  94«S.  lb. 


68.  pL  1»  Mackerel  v.  J9ar- 
rison,  Mich.  5  Ann  B.  R.  cited 
as  S.C.  6  Vin.  Cop.  (R.  e.) 
pi.  11.  lb.  (R.  e.  2.)  pi.  8. 
citesBrownl.  42.  (nota).  (rodb. 
334.  Cro.Car.242.  Palm.  327. 
7T.R.13.  But  the  tenant  may 
bring  tre^Niss  agaiMf  a  stranger 
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V  €jat  is  for  repwimgi  and  for  any  olker  necei^sary 
^*  uses ;  arid  can  it  be  ai^goed  to  be  for  a  nece^ 
!':gary  use  when  tfae46n8dit  cuts  down^  not  for 
**  any  b6teiB^  bat  for'^^nrpose  perfebtfy  ^ehe? 
''  It  se^ms  to  me  tkiit  it  idaimbt :  and  therefio^^ 
'^  by  the  cuUag  tiie  teniMit^  ti^  determined. 
''  As  to  the  i^cgedtion  of  like  evidence,  repntation 
'/  is  certainly  ont  of  the  question,  because  the  te- 
'*  riarit's  right  ^could  only  arise  by  some  grant  or 
**  deed ;  but  as  to  the  rest,  I  own  my  imlpression 
^  would  haVe  been  to  ha^e  admitted  it;  though  I 
^<  (Should  probably  hwe  iadvised  the  jury,  that  it 
**  was  not  of  much  weight  against  the  plaintiffls 
^'  evidence ;  but  still,  if  there  be  any  species  of 
**  grant,  which,  being  presumed,  would  have  au- 
*'  thorised  the  tenant  to  deal  with  the  Wood  as 
**  she  has  done,  she  ought  to  have  the  benefit, 
•*  whfeitever  that  may  be,  of  the  evidence."  Ajid 
Bay  ley,  J.  and  Dampier,  J.  concurring,  the  rule 
for  a  new  trial  was  made  absolute  (d). 


Estovers.    It  has  been  doubted  by  very  emi<- 

Ibrcutlingdowii^esXo.Cbp.  It  tir^  aUb  decided  in  the 

8.  SI.    Tr.  119. '  Kitch. '157.  above  ease^  that' an   estate  in 

8  H.  4.  12.'    And  see  ante^  cd^holds  may  ^brise  by  impli- 

p.  369.  n.  ISO.  cation  under  a  'wiU^  when  the 

(9)  A  grant  of  woods  iknd  devise  is  to  the  heii'^  but  not 

underwoods  to  a  copyholder  of  if  it'be  to  a  stran^^  the  same 

inheritance,  by  a  lord  intitled  as  in  freehold  cases  >  See  Bro. 

by  the  custom  to  the  cut  of  the  Devise,  pi.  52.    Cro.  Jac.  75. 

woods  growing  on  iSie  copy-  Cro.  Eliz.  15.     3  'Lev.  20lf. 

bold lands>  does  not  oieigeth^  T/JPones,  98.  ^  jDytr  v^^JDi^er, 

tm^in  tiwt  ooj^Mi^ «  Fmlkh  1  Alerb:  414^" 
ntr  T.  Fawlknetj  1  Vem.  81*2. 
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neat  lawyers,  whether  copyholders  are  entitled 
to  estovers  of  common  ri^ht,  and  although  it  is 
generally  considered  that  the  right  is  incident  to 
the  grant  (10),  yet  it  must  be  recollected  that  all 
copyholders  hold  at  the  will  of  the  lord,  for  an 
estate  enlai^ed  only  by  CQst<»n,  and  that  tenants 
at  will  of  freehold  lands  are  not  entitled  to  esto- 
vers (11);  but  thera  are  few  manors,  if  any,  I 
apprehend,  where  the  custom  has  not  established 
the  right. 

.  And  by  custom,  estovers  may  be  token  on 
any  part  of  the  manor  whereof  the  copyhold  is 
held,  even  in  the  woods  of  the  lord  (12). 

In  the  case  of  Zjord  Montague  v.  Sheppard  (13), 


(10)  As  copyholders  are 
bound  to  keep  the  tenements 

• 

in  repair,  there  is  certainly 
great  readon  to  contend  that 
the  right  of  estovers  is  incident 
to  the  grant,  and  that  no  spe- 
cial custom  need  be  shewn. 
See  the  5th  resolution  in  Hey^ 
dm  &  SmUKs  case,  13  Co.  69. 
S.C.  2  BrownL  319,  S.C. 
Godb.  173.  cites  9  H.  4.  Fitz. 
Wast.  59.  But  if  there  is  no 
house  it  would  seem  that  there 
can  be  no  right  to  estovers. 
Bishop  of  Chichester  &  Strod- 
wick,  Godb.  234-5.;  yet  see 
Kitch.  113,  114. 

(11)  But  a  tenant  who  holds 
strictly  at  will  is  not  bound  to 
do  repairs.    Co.  Litt.  57.  a. 


(18)  FoitUm  &  Crachropde, 
4Co;d8«a.  Withers  r.  Isdutm, 
Dy.  70,  71.  6  Vin.  Cop.  R.  c. 
pi.  1.  And  the  custom  is  not 
extinguished  by  a  neglect  to 
exerdie  the  right.  Bishop  €f 
Chichester  ▼.  Strodwtck,  siqi. 

(13)  Cro.  Eliz.  5.;  and  see 
Swaine  ▼.  Becket,  Mo.  81 1^  812, 
where  the  cutting  and  lopping 
trees  was  justified,  on  the  ground 
of  there  being  a  custom  for  the 
copyhold  tenants  to  have  esto- 
vers. S.  C.  1  Browhl.  231. 
8  Co.  63.  Vide  also  Stebbing 
V.  Gosnal,  Cro.  Eliz.  629.  S.  C. 
Mo.  546.  Crosse  &  Abbot, 
Noy,  14. 

The  Court  of  Chancery  wiU 
direct  a  commission  to  set  out 
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it  was  h^d,  that  a  copyholder  could  not  take 
trees  for  house-bote,  &c.  as  tenant  for  life  or  years 
might,  without  a  special  custom. 

But  in  Dawbridge  v.  Cocks  (14)  the  court  ruled, 
that  a  copyholder  might  cut  off  the  under  boughs, 
which  could  not  cause  waste,  though  not  the  top 
boughs,  as  that  might  occasion  the  destruction 
of  the  tree. 

And  in  H^don  &  Smithes  case  (15),  it  was  re- 
solved, that  a  copyholder  was  entitled  to  estovers 
of  common  right,  as  a  thing  incident  to  the  grant. 
The  report  adds,  **  but  the  same  may  be  restrained 
**  by  custom,  scU.  that  the  copyholder  shall  not 
*^  take  it,  unless  by  assignment  of  the  lord  or  bis 
-  baiUff,  &c/' 

It  was  fnrdier  res(4ved  in  the  above  case  of 
Heydan  &  Smithy  that  trespass  would  lie  by  a 
copyholder  against  the  lord  for  cutting  trees. 

And  in  Ashmead  v.  Ranger  (16),  Holt,  C.  J. 
(denying  the  authority  of  Lord  Montague  &  Shqh- 
pardy)  held,  that  if  the  lord  cut  down  trees  so  as 
not  to  leave  sufficient  estovers,  a  copyholder  for 
life  in  respect  of  his  possessory  interest  might 

raffident  tanber  and  wood  for  holder's    right   to  botes    and 

the  copyholder,  for  botes  and  estovers.  Swmnv.Becket^vate, 

estovers,  accofdrng  to  the  ens-  in  this  Note. 

tom.AyraifYjBel£ngham,Pixkdi,  (14)   Cro.  Eliz.  361. |  and 

199.   6  Vm.  Cop.  (R.  e.)  pL  9.  see  Easi  v.  Hardmg,  ib.  293. 

And  should  the  lofd  alien  the  1  Leo.  272.  ca.  3d5. 

waste  or  woods,  or  except  them  (15)  13  Co.  68. 

in  a  demise  of  the  manor,  it  (16)  1  Ld.  Raym.  551.  kc,-, 

would   not   defieat    the  copy-  and  see  Bourne  v.  Taylor,  pat^. 

VOL,  I.  2  1 
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maintain  trespass  against  him,  and  this  judgment 
was  afterwards  affirmed  in  the  Exchequer  Cham- 
ber; but  both  judgments  were  reversed  in  the 
House  of  Lords,  ten  lords  being  for  affirming,  and 
eleven  for  reversing  (17). 

Where  copyholders  are  allowed  by  the  custom 
to  cut  down  trees,  equity  will  interpose  in  favour 
of  a  remainder-man,  to  restrain  a  party  in  pos- 
session from  committing  waste,  the  same  as  in 
freehold  cases  (18). 

And  in  the  case  ofStansfield  v.  Habergham  (19), 
the  heir  at  law  of  a  copyholder  taking  hy  way  of 
resulting  trust,  until  the  happening  of  a  contin- 
gency^ was  restrained  by  injunction  from  conunit- 
ting  waste,  Lord  Eldon,  Chancellor,  observing, 
that  the  heir  so  taking  was  better  entitled  to  pre- 
serve the  timber,  than  a  trustee  for  preserving 
contingent  remainders,  and  could  have  no  right 


(17)  The  printed  case  in  this 
appeal  is  in  Mr.  Seij.  HiU*s  col- 
lection of  cases  in  the  House 
of  Lords  (now  in  Lincoln's  Inn 
Library),  on  the  back  of  which 
is  written  by  Lord  Chief  Baron 
Ward — 'This  judgment  was 
reversed  by  eleven  against  ten 
lords,  a^d  against  the  opinion 
of  aU  the  Judges  of  England.' 
1  Cru.  Dig.  324. 

The  action  is  maintainable 
when  there  is  a  custom  enti- 
tling the  tenant  to  the  trees. 


Ante  J  p.  369,  (n.  180) .  So  where 
the  tenant  is  entitled  by  custom 
to  the  lops  of  trees  for  fuel  and 
repidrs,  and  the  lord  cuts  down 
all  the  trees.  Swam  v.  Becket, 
Stebbmg  v.  Gosnal,  Cross  v. 
/ibboi,vh\mp.  Crogatv Morris, 
Brownl«197.  Whkeband^scase, 
2  BrownL  149.  6  Vin.  Cop. 
(R.  e.  3.)  pi.  3. 

(18)  Cornish  v.  New,   Fin. 
220. 

(19)  lOVes.  278. 
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in  the  consideration  of  a  court  of  equity  to  cut 
timber ;  for  that,  even  where  there  is  an  execu- 
tory devise  ov»  of  a  legal  estate,  the  court 
would  not  pennit  the  timber  to  be  cut  down, 
more  especially  not  in  an  executory  devise  of  a 
trust  estate :  and  an  application  to  dissolve  the 
injunction  was  refused. 

In  this  case  Lord  Eldon,  after  expatiating  on 
the  practice  of  the  court  in  giving  effect  to  con- 
tingent limitations  of  freehold  estates,  by  the  in- 
terposition of  trustees,  when  called  upon  to 
execute  a  trust,  observed,  ^^  There  is  no  differ- 
**  ence  as  to  the  copyhold  estate,  for  though  it  is 
"  true  the  lord  will  preserve  contingent  remain- 
*'  ders,  I  am  not  pFcpared  to  say  it  is  as  clearly 
^'  his  duty  to  do  so,  as  it  is  the  duty  of  trustees 
to  preserve  contingent  remainders  of  freehold 
estate  to  interpose  actively  to  prevent  waste ; 
"  and  though  trustees  to  preserve  contingent 
''  remainders  are  sometimes  omitted  in  limita« 
^'  tions  of  copyhold  estates,  both  by  settlement 
"  and  will,  they  are  frequently  created  by  express 
^*  limitation ;  and,  whatever  may  be  the  case  as 
<*  to  the  lord,  if  trustees  are  created  by  express 
^'  limitation  for  the  purpose  of  preserving  contin- 
gent estates,  they  would  be  guilty  of  a  n^lect 
of  their  duty,  by  permitting  a  tenant  for  life 
^*  liable  to  impeachment  for  waste,  or  a  tenant 
^'  pur  outer  rte,  who  by  the  nature  of  his  estate  is 
*'  liable  for  waste,  to  destroy  that  part  of  the 
*'  estate ;  viz.  the  timber." 

2  I  « 
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It  has  been  generally  supposed,  since  the  case 
of  Deneh  v.  Bampton  (20),  that  equity  would  not 
interpose  to  prevent  waste,  as  between  the  lord 
and  copyholder,  but  leave  the  lord  to  his  r^fnedy 
for  the  forfeiture — ^that  principle  was,  however, 
over-ruled  in  Ric/iards  v.  Nobk  (21),  which  was 
a  bill  filed  by  the  lord  of  a  manor  against  co- 
pyholders for  an  account  of  turves  cut,  and 
taken,  and  for  an  injunction,  not  waving  the  for- 
feiture ;  and  the  Chancellor  (Lord  Eldon)  said, 
that  in  many  cases  the  forfeiture  was  a  very  in- 
adequate remedy,  and  noticed  the  instance  of 
a  barren  spot,  upon  which  many  valuable  timber 
trees  grow,  where,  if  the  copyhold  tenant  only 
forfeited  his  copyhold  by  cutting  down  those 
trees,  he  might  be  a  gainer  by  his  own  wrong- 
ful act. 


;  SECONDLY,  AS  TO  MINES. 

A  copyholder,  whether  of  inheritance,  or  for 
life  or  years  only,  has  a  possessory  interest  in 
mines  as  well  as  trees ;  and  the  copyholder  of 
inheritance  or  for  life,  with  power  to  renew  or  to 
nominate  a  successor,  may  also  have  a  proprie- 
tary right  in  mines  by  immemorial  custom ;  but 

(20)  4  Ve8. 703-7.  And  see  April  1807).  Reg.  Lib.  1806. 
Attorney  General  v.  Finceni,  B.  fo.  1224.  Bvt  see  Attomeif, 
Biinb.  192.  Lord  Uxhridge  v.  General  v.  Vincent,  and  Lord 
Staveland,  1  Ves.  5(6.  Uxhridge  v,  Siavelandj  sup. 

(21)  3    Mcriv.   673.    (9th 
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without  such  an  established  custom,  the  right  of 
property  in  mines  is  in  the  lord :  and  it  follows 
that,  in  the  absence  of  any  particular  usage,  nei^ 
ther  the  tenant  without  license  from  the  lord,  nor 
the  lord  without  the  consent  of  the  tenant,  can 
open  and  work  new  mines  (22). 

This  rule  was  established  about  a  century  ago, 
by  the  case  of  The  Bishop  of  Winchester  v. 
Knight  (23). 

And  in  Bourne  v.  Taylor  (24),  Lord  Ellen- 
borough,  C.  J.  in  delivering  the  opinion  of  the 
court,  gave  his  fiiU  sanction  to  the  principle, 
holding,  that  trespass  would  lie  against  the  lord 
for  entering  upon  copyhold  lands,  to  bore  for 
and  work  mines  and  veins  of  coal,  unless  under 
a  special  custom :  and  his  lordship,  in  sup- 
port of  that  doctrine,  cited  the  case  of  Player  v. 
Roberts  (25),  in  which  the  court  held,  that  nei- 


(22)  When^  in  freehold  cases^ 
the  whole  inheritance  is  granted, 
even  if  mines  and  trees  are  ex- 
pressly named,  a  person  taking 
a  particular  interest  only  under 
the  grant,  cannot  open  mines 
or  cut  down  trees.  Whitfield 
V.  Beivit,  2  F,W.  240.'  And 
although  a  lessee  may  dig 
mines  when  opened,  being  part 
of  the  profits,  yet  his  opening 
new  mines  would  be  waste. 
Saunders*  case,  5  Co.  12.  Co. 
Litt.  53.  b. 

(23)^  1  P.  W.  406.     But  it 


would  seem  that  a  copyholder 
may  dig  for  marl  to  lay  on  the 
land.  Win.  8.  Gilb.  Ten.  327. 
As  to  royal  mines,  where  the 
crown  has  only  a  bare  reser- 
vation, see  Lyddal  v.  Western, 
2  Atk.  19. 

(24)  10  EJast,  189.  So  with- 
out shewing  a  custom,  or  spe- 
cial reservation,  the  lord  could 
not  claim  a  road- way  over  the 
lands  of  any  of  his  tenants,  to 
carry  off  the  coals. 

(25)  W.  Jones, 243.  Co.  Litt. 
s.  77. 
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ther  the  lord  nor  his  lessee  of  mines  could  enter 
on  the  copyholder  for  life  to  dig  coals,  without 
being  subject  to  an  action  of  trespass  by  him  (26) ; 
and  also  Gilbert's  Tenures,  327,  where  the  Lord 
Chief  fiaron  says,  "  It  seems  to  me  that  a  copy- 
"  holder  of  inheritance  cannot,  without  a  special 
**  custom,  dig  for  mines :  neither  can  the  lord  dig 
"  in  the  copyholder's  lands,  for  the  great  prejudice 
"  he  would  do  to  the  copyhold  estate ;"  and  like- 
wise Townley  v.  Gibson  ^  others  (27),  where  it 
had  been  urged  in  argument,  that  the  lord  of 
the  manor  was  entitled  to  the  mines  under  the 
copyholds,  unless  there  were  some  custom  to 
exclude  him,  and  Buller^  J.  said,  *^  I  do  not 
"  agree  with  the  defendant's  counsel,  that  the  lord 
"  may,  unless  restrained  by  custom,  dig  for  mines 

(26)  But  the  court  there  tinct  possession  from  the  ma- 
mled^  that  when  the  lessor  or  nor^  evidence  of  the  possession 
lessee,  or  a  stranger,  enters  and  of  the  manor  will  not  avoid  the 
digs  the  coal  out  of  the  pits,  statute  of  limitations  in  an  eject- 
it  belongs  to  the  lessee,  and  ment  by  the  lord  for  mines, 
that  if  any  other  take  the  coal  where  the  defendant  shews  a 
the  lessee  shall  have  trover.  possession  of  them  for  20  years. 

(27)  2  T.  R.  707.  This  case  Rick  d.  Lord  CuUen  et  al.  v. 
has  established,  that  mines  are  Johnson  et  nL  2  Stra.  1142. 
clearly  part  of  the  demesnes  of  And  see  Curtis  v.  Daniel, 
a  manor,  and  not  a  distinct  10  East,  273,  which  decided, 
property  from  the  freehold,  and  liiat  an  adverse  possession  of 
should  therefore  be  reserved  in  copper  mines  by  customary  te- 
express  terms,  when  intended  nants  for  above  20  years,  was 
to  be  excepted  out  of  the  grant  evidence  to  establish  a  right 
of  waste,  or  the  enfranchise-  against  the  lord  of  the  manor, 
ment  of  copyholds,  ante,  p.24-5.  although  he  proved  his  right  to 
But  as  mines  mav  be  a  dis-  aU  tin  mines  within  the  manor. 
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'^  on  the  copyholder's  lands :  but  it  is  not  neces- 
^^  sary  to  consider  that  question  here." 

And  Lord  Ellenborough  further  observed^  '^  If 
^'  such  a  right  as  is  claimed  exist,  it  is  singular 
^^  that  it  is  not  noticed  in  any  of  the  books  which 
^'  treat  of  manors  and  copyholds ;  that  it  is  now 
'^  for  the  first  time  brought  forward;  that  not  a 
^^  single  instance  is  given  of  the  exercise  of  it ; 
*^  and  that  with  the  single  exception  of  a  dictum 
'^  in  Rutland  v.  Greene^  what  authorities  there  are 
V  upon  the  point  are  all  against  it.  Rutland  v. 
^  Greene  is  in  1  Keb.  557.  1  Sid.  152.  and  1  Lev. 
^^  107.  The  case  was  this;  a  parson  opened  a 
*^  mine  upon  his  glebe :  the  patron  moved  for  a 
**  prohibition  to  restrain  him,  under  the  equity  of 
"  the  statute  35  £d.  1.  st.  2.  The  court  thought 
"  him  entitled  to  open  and  work  the  mine,  be- 
"  cause,  otherwise,  none  of  the  mines  under 
^^  glebe  lands  throughout  England  would  be 
''  opened.  But  it  being  urged  that  this  was  the 
"  only  way  the  patron  had  to  try  his  right,  the 
"  court  granted  a  rule.  Siderfin  adds,  the  same 
**  law  seems  of  a  copyholder  of  inheritance.  Quare 
^^  bien?  Whether  this  were  his  own  conclusion, 
*'  or  collected  from  what  fell  from  the  court,  does 
"  not  appear:  but  if  any  inference  is  to  be  drawn 
"  from  it,  it  is,  that  the  copyholder  may  open  the 
"  mine,  not  the  lord.  Levinz  says  nothing  as  to 
"  lord  or  copyholder :  but  Kehle  says,  *  Twisden 
"  '  conceived  the  lord  may  open  a  mine  in  a  cp^- 
"  ^  pyhold  of  inheritance.'     Foster  held  it  a  tres- 
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parations  to  open  a  mine,  as  the  question  whe- 
ther the  lord  could,  without  a  special  custom, 
open  a  mine,  ought  to  be  tried  at  law,  and  the 
assizes  for  the  county  of  Northumberland  being 
held  only  once  a  year,  the  trial  could  not  take 
place  before  July;  and  Lord  Erskine,   Chan- 
cellor, asked  if  there  was  any  case  upon  the 
point,  whether  the  lord  could  without  a  special 
custom  open  a  mine,  observing,  that  the  effect 
might  be  a  disherison  of  the  whole  estate  of  the 
copyholder ;  and  that  even  without  an  authority, 
he  conceived  the  distinction  between  stopping 
the  working  of   a  mine    already  opened   and 
opening,  to  be   as  it  had  been   stated.     And 
the  court  granted  the  injunction.     In  Novem- 
ber, 1809,  a  motion  was  made  to  dissolve  the 
injunction  (32),   and,  after  stating  the  purport 
of  the  bill.  Lord  Eldon,  Chancellor,  said,  that 
in   granting   the   injunction  the  court  was  in- 
fluenced by  the  fact,  that  it  had  frequently  inter- 
fered in  the  case  of  trespass  by  a  local  know- 
ledge of  the  means  of  working  coal  mines,  and 
that  the  exercise  of  the  right  in  the  mean  time 
would  change  and  deeply  affect  the  property; 
and  therefore  it  was  proper  that  a  trial  should 
take  place,  but  that  great  mischief  might  ensue 
to  the  lord  of  the  manor  by  upholding  the  injunc- 
tion too  long ; — that  he  had  looked  at  the  report 
of  the  case  of  Bourne  &  Taylor  in  the  King's 
Bench,  from  which  he  co^ected,  that  the  lord  of 

(32)   irVes.  281, 
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a  manor  may  be  in  the  same  situation  with 
respect  to  mines  as  to  trees ;  that  is,  the  property 
may  be  in  him,  but  it  did  not  follow  that  he  could 
enter  and  take  it  without  consent ;  which  must 
be  acquired  by  purchase  or  otherwise :  and  his 
lordship  added,  that  it  was  understood  both  by 
Lord  Erskine  and  himself,  that  the  action  which 
bad  been  commenced  would  try  the  question; 
that  if  the  merits  had  not  been  tried  from  the 
fault  of  the  plaintiff  in  equity,  that  presented  a 
strong  case  for  dissolving  the  injunction;  and 
that  unless  some  means  of  procuring  a  speedy 
trial  could  be  insured,  he  would  dissolve  it. 

A  copyholder  who  grants  a  lease  of  mines  which 
is  a  forfeiture  of  his  estate,  has  no  equity  against 
his  lessee:  So  in  Wentworth  v.  Turner (33),  te- 
nant for  life  made  a  lease  of  coal  mines,  and  he 
and  the  remainder-man  in  fee  joined  in  a  bill  for 
an  injunction  to  restrain  the  defendant  from 
taking  coal,  all  edging  that  the  lease  was  made  by 
mistake,  and  was  a  forfeiture  of  the  estate  for 
life ;  but  the  Chancellor  held,  that  a  man  should 
not  disaffirm  his  own  lease,  observing,  that  if  te- 
nant for  life,  liable  to  waste,  had  sold  timber,  he 
could  not  prevent  the  vendee  from  cutting  it: 
that  it  was  collusion  to  bring  forward  the  re- 
mainder-man, who,  if  he  complained,  must  file  a 
bill  alone. 

(33)  3  Ves.  3.  It  dearly  ap-  injunction  to  stay  waste  in  co- 
pears^  therefore^  that  a  re-  pyhold  as  well  as  in  fireehold 
maiiider<»man    may    have    an     cases^  anie,  p.  482. 
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CHAP.  XL 


ON  FORFEITURE. 

I  SHALL  now  endeavonr  to  shew  by  what  actg 
a  copyhold  interest  may  be  forfeited  to  the  lord, 
and  the  distinction  between  absolute  and  condi^ 
tional  forfeitures. 

Although  copyholders  are  no  longer  dependent 
on  the  caprice  of  the  lord  of  the  manor,  yet  as 
they  hold  at  his  will  secundum  cansuetudinem  ma- 
neriiy  any  act  incompatible  with  the  copyhold 
interest  as  established  by  custom,  will  operate  as 
a  forfeiture. 

Therefore  if  a  copyholder  execute  a  feofiment 
with  livery,  (which  would  indeed  not  only  create 
a  common-law  interest,  but  amount  to  a  dis- 
seisin,) the  lord  may  claim  the  estate  as  for- 
feited (1).  And  it  has  been  said,  that  a  copy- 
holder levying  a  fine  in  the  Court  of  Common 
Pleas,  will  forfeit  his  copyhold  (2) :  but  as  a  fine 


(1)  Tavemer  &  Cromwell's 
case,  3  Leo.  109.  S.  C.  4  Co. 
27.  a.  S.  C.  Cro.  Eliz.  353. 
Co.  Litt.  59.  a.  lb,  n.  3.  Brown* s 
case,  4  Co.  21.  b.  2  D'Anv. 
195-r.  1  New.  Ab.  484.  Kitch. 
158: 'cited  11  H.  4.  81.  And 
see  3  Mod.  151.         -^  .*^^'' 

(2)  Cm.    on    Fines,    281, 


pi.  387>  cites  Supp.  Co.  Cop. 
s.  11.  And  see  Freem.  516-17. 
Eastcourt  v.  Weeks,  1  Salk. 
187.  S.C.  Lutw.  503;  3T.R. 
166-7.  In  the  case  of  Wintlek 
Margaret  his  wife,  and  Wash- 
home  et  ux.  V.  Carpenter  &  Pw- 
6urgA,Fin.Rep.462,  the  homage 
presented  tlie  estate  as  forfeited 
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"would  be  void  against  the  lord,  even  if  grounded 
on  a  previous  feofiinent,  unless,  indeed,  there  had 


by  a  fine  being  levied  thereof 
at  the  common  lawj  but  the 
case  is  &r  from  being  an  au- 
thority for  any  such  effect  of  a 
fine  of  copyholds,  as  the  fol-. 
lowing  extract  of  it  will  shew. 
W.  C.  a  copyholder  in  fee  within 
a  manor  the  court  rolls  whereof 
were  lost,  devised  to  his  grand- 
son R.  C.  who  (3  Car.  1.)  con- 
veyed the  lands  as  freehold  to 
E.  W.  by  deed  and  fine,  who  in 
like  manner  conveyed  to  T. 
and  his  heirs.  T.  commenced 
a  suit  against  R.  C.  on  the 
covenants  between  him  and 
E.W.,  and  at  length  it  was 
agreed  that  R.C.  should  pay  ^0 
to  T.,  to  be  applied  as  a  fine  to 
the  lord  to  admit  T.,  and  that 
R.C.  should  surrender  at  the 
next  court ;  but  before  that 
time  T.  died,  and  his  son,  an 
infiuit,  enjoyed  the  land  48 
years,  and  then  devised  to  the 
defendants  in  fee,  to  the  exclu- 
sion of  plaintifis  Margaret  his 
aister,  and  fVashbome  his  eldeiit 
sister's  son,  (who  probably  were 
the  testator* s  customary  heirsj. 
Afterwards  a  court  was  held  at 
which  the  homage  presetted 
the  forfeiture  of  the  lands,  being 
sojd  as  freehold  by  Jme  at  com* 


mon  law ;  and  in  consideration 
of  a  fine  paid  by  the  plaintifis, 
the  lords  granted  the  lands  to 
them  and  their  heirs :  The  de- 
fendants dug  up  the  bounda- 
ries, so  that  the  copyhold  could 
not  be  distinguished  fiDm  fiee- 
hold  lands  belonging  to  the 
defendants  and  others,  and  the 
plaintiffs  therefore  exhibited 
their  bill  to  preserve  the  tes- 
timony of  ancient  witnesses, 
and  for  a  commission  to  set 
out  boundaries.  The  defend- 
ants in  their  answer  denied  the 
title  of  the  plaintiffs  under  the 
lords  of  the  manor, /or  that  the 
premises  hod  been  enjoyed  as 
freehold  for  60  years  and  more,  , 
and  had  during  all  that  time 
passed  by  deed  and  fine. 

The  plaintiffs  replied,  that 
since  the  bill  exhibited  they 
had  obtained  a  verdict  on  full 
evidence,  and  judgment  in  eject- 
ment, so  that  the  defendant's 
title  had  become  void  both  in 
law  and  equity.  The  court  de- 
creed a  conmiission  to  set  out 
and  distinguish  60  acres  of  co- 
pyhold lands,  and  ibr  that  pur- 
pose witnesses  to  be  eza- 
mined,  &c. 
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been  an  actual  change  of  possession  (3),  I  mtist 
suppose  that  it  would  not  operate  as  a  forfeiture. 
If,  however,  a  fine  be  levied  by  a  copyholder  on  a 
disseisin,  without  any  collusion,  it  would  clearly 
be  a  forfeiture,  and  against  which  no  relief  could 
be  had  in  equity  (4). 

Again,  if  a  copyholder  without  having  pre- 
viously  obtained  the  lord's  license,  grant  a  lease 


(3)  Femor'f  case,  3  Co.  77. 
Margaret  Podger*s  case,  9  Co. 
105.  Saffyn's  case,  5  Co.  124. 
a.  Co.  Cop.  8.  55.  Tr.  1126. 
Howlei  y.  Carpenter,  3  Keb. 
775.  S.C.  1  Vent.  311.  Cm. 
on  Fines,  812.  Doe  d.  Tarrant 
V.  Hellier,  3  T.R.  162.  Anie, 
pp.  84-5,  98. 

In  the  above  case  of  Doe  & 
HelUer,  Lord  Kenyon  evi- 
dently entertained  considerable 
doubts  as  to  the  alledged  effect 
of  the  fine,  even  if  it  could  be 
held  to  extend  to  the  copy- 
holds ',  and,  with  reference  to 
the  dictum  in  the  Siq)p.  to  Co. 
Cop.,  observed,  that  the  Sup- 
plement was  not  Lord  Coke's 
work,  though  from  whose  hands 
it  came,  he  said,  he  did  not 
know :  and  Buller  J.  observed 
'  that  it  did  not  follow  because 
the  deed  to  declare  the  uses  of 
the  fine  comprehended  a  greater 
number  of  acres  thantheamount 
of  the  fi-eehold  estate,  that  the 


copyboid  was  included  in  the 
fine;  and  supposing  it  was, 
that  the  fine  as  to  the  lord  was 
void,  because  the  oopyhi^der 
continued  in  possession :  That 
the  passage  in  the  Supp.  to 
Co.  Cop.  and  the  dictum  of 
Treby  C  J.  in  Eastcowrt  v.  Weeks, 
was  to  be  understood  ae  a{^li- 
cable  only  to  those  cases  where 
the  fine  destroyed  the  estate. 
That  if  there  be  a  transmutation 
of  possession  either  by  a  fine  or 
feoffment,  it  divested  the  lord's 
right,  because  it  gained  a  fee- 
simple  to  the  person  to  whom 
it  should  be  made  or  levied.  But 
that  was  not  so  where  the  pos- 
session continued  which  was 
tiie  principal  case.  That  it  was 
like  the  case  of  a  mortgagor 
levying  a  fine,  and  oontimiing 
in  possession,  which  was  no  bar 
to  the  mortgagee.'  • 

(4)  Sir  Horry  Peachy  v. 
Duke  of  Somerset,  Free.  Ch. 
568.  S.C.  2  Eq.  Ca.  Abr.227. 
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not  warranted  by  the  custom  (5),  it  will  be  an 
immediate  forfeiture  of  his  interest,  even  if  it  be  a 
lease  to  commence  at  a  future  period  (6) ;  and, 
as  it  would  seem,  although  the  lessee  does  not 
enter  (7). 

.  A  lease  for  one  year  excepting  the  last  day, 
and  so  from  year  to  year  excepting  the  last  day 
in  every  year,  as  long  as  the  copyholder  lives, 
operates  as  a  lease  for  more  than  a  year,  and  is 
a  forfeiture  (8). 

And  in  Mathews  v.  Whetton  (9),  it  was  ad- 
judged, that  'three  separate  leases  for  one  year 
each,  there  being  two  days  between  the  beginning 
of  each  of  the  new  leases,  and  the  end  of  the 


S.  C.  1:  Stra,  451.  Lady  Whet- 
stone V.  Sainsbury,  Prec.  Ch. 
591.  S.C.  2  P.W.  1474  And 
see  2  Vem.  537.  . 

(5)  MurreVs  ease,  4  Co.  25.  a. 
1  Sho.  287.  A  few  instances 
of  leases,  even  40  years  back, 
will  not  establish  a  custom, 
Jackman  v.  Hoddesdon,  Cro. 
Eliz.  351. 

A  lease  for  one  year  is  war- 
ranted by  the  general  custom 
of  the  realm,  Melwich's  case, 
4  Co.  26.  Tuimer  v.  Hodges, 
Hutt.  101.  S.C,  Litt.  Rep. 
233.  Combes' s  case,  9 Co.  75,  b. 
Jory  &  Pawty,  2  Keb.  467.  But 
this  was  formerly  doubted,  Co. 
Litt.  59.  a.  n.  4.  Post.  tit. 
'  Ejectment.* 

(6)  Harding  v.  Turpin,  Het. 


122.  It  should  seem  that  a 
lease  for  years  by  parol  is 
equally  a  cause  of  forfeiture. 
Jackman  v.  Hoddesdon,  sup. 
East  V.  Hardingj  Cro*  ISsUz^ 
498-9.  S.C.  Mo. 392-3. 

(7)  East  V.  Harding,  sup. 
Mo.  184-5,  per  Anderson.  Co. 
Litt.  59.  a.     2  D'Anv.  194-5. 

1  New  Ab.  484.  And  a  Court 
of  Equity  wiU  not  relieve  against, 
the  forfeiture.  Sir  H.  Peachy 
V.  Duke  of  Somerset,  Prec.  Ch. 
568.   Si  C.  2  P.  W.  147.  S.  C. 

2  Eq.  Ca.  Abr.  227. 

(8)  Luttrell  v.  Weston,  Cro. 
lac. 308.  S.C.  Bulst.215.  Co. 
Ldtt.  59.  a.  n.  4. 

(9)  Cro.  Car.  233.  S.C. 
W.Jones,  249.  1  RoU.  Abr. 
508.  pi.  10.  lb.  510. 1^.  5. 
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former,  was  a  device  only  to  avoid  the  forfeiture, 
and  that  the  entry  of  the  lord's  lessee,  although 
the  copyhold  had  been  surrendered  to  the  lord 
subsequent  to  the  forfeiture,  but  without  notice 
of  it,  was  lawful. 

But  a  lease  to  create  a  forfeiture  must  have  a 
certain  beginning  and  end,  or  it  is  void,  and  will 
convey  at  most  an  estate  at  will,  which  is  no 
forfeiture. 

So  it  has  been  held,  that  a  lease  for  one  year 
according  to  a  custom,  and  a  covenant  for  enjoy- 
ment de  anno  in  annum  during  ten  years,'  is  not  a 
demise  for  more  than  one  year,  and  consequently 
no  forfeiture  (10). 

In  Doe  d.  Nunn  v.  Lufkin  and  others  (i;i),  the 


(10)  Hamlen  v.  Handen, 
1  Bulst.  189.  Lady  Montague's 
jcase,  Cro.  Jac.  301.  N.  4.  Co. 
Litt.  59.  a.  1  New.  Ab.  484. 
Lenthall  and  Wallupy,  Thomas, 
3  Keb.  267.  Fenny  v.  Child, 
and  Doe  v.  Morris,  infra  j  but 
see  Bichards  v.  Sely,  2  Mod. 
79.  S.C.  (Bichards  ▼.  Ceely) 
3  Keb.  638.  So  a  lease  for 
lives  without  livery^  is  no  for- 
feiture^ Godb.  269.  pi.  374. 
Gflb.  Ten.  234-5. 

(11)  4  East,  221.  S.  C. 
1  Smith,  90.  The  lord  having 
in  this^  case  purchased  the  in- 
terest of  the  tenant  with  notice 
of  the  demise^  a  bill  was  filed 
for  an  injunction,  but  no  mo- 


tion being  made  the  ejectment 
proceeded.  Upon  a  motion  af- 
terwards for  an  injunction,  the 
Chancellor  ordered  a  case  for 
the  opinion  of  the  Court  of 
C.B.    whether    an    ejectment 
would  lie  before  the  expiration 
of  14  years,   from  the  com- 
mencement of  the  lease,  and  if 
it  would,  and  the  tenant  should 
be  ousted,  whether  any  action 
could   be  maintained  on   tlie 
covenant  for  quiet  enjoyment. 
Andthe  Judgesof  thatcourt  cer- 
tified, that  an  ejectment  would 
lie  before  the  expiration  of  the 
term ;  and  that  if  the  tenant 
should  be  thereby  evicted,  no 
action  could  be  maintained  on 
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Court  of  King's  Bench  decided,  that  a  demise  for 
one  year,  and  so  from  year  to  year  for  13  years 
more,  if  the  lord  would  give  license  and  so  as  the 
same  should  not  be  a  forfeiture^  made  the  license 
a  condition  precedent,  and  was  not  therefore  a 
lease  to  create  a  forfeiture. 

And  a  demise  of  a  copyhold  for  three  years, 
with  a  covenant  to  execute  a  new  lease  for  three 
years,  within  three  months  next  before  the  expi- 
ration of  the  term,  and  so  toties  quoties  to  make 
up  a  term  of  21  years,  with  a  covenant  for  quiet 
enjoyment  until  such  new  leases  should  be  exe- 
cuted, has  been  held  not  to  amount  to  a  lease  for 
more  than  three  years  (12). 

And  again,  in  Doe  d.  Woody.  Morris (IS)^  the 


the  covenant.  And  Lord  El- 
don^  C.  being  of  opinion  tbat 
there  was  not  equity  enough 
to  sustain  the  bill,  it  was  dis- 
missed. Vide  Jjrfkin  v.  Nunn^ 
11  Ves.  170.  Luff  kin  and 
others  v.  Nunn  and  Hanson, 
1  N.R.  1(53. 

(12)  Fenny  d.  Easiham  v. 
Cftt^,  2  Mau.  &  Sel.  355.  But 
a  lease  for  three  years,  and  so 
from  three  years  to  three  years 
until  nine  years,  would  operate 
as  a  lease  for  at  least  six  years, 
see  Wilcock*s  case,  2  D'Anv. 
195.  pi.  9.  Vide  also  Lady 
Montague* s  case,  Cro.  Jac.301. 
1  Bulst.  180. 

YOL.  I. 


(13)  2  Taunt.  52.  And  see 
Doe  d.  Coore  v.  CtarCy  2  T.R. 
739,  where  by  an  instnunent 
on  an  agreement  stamp,  it  was 
recited  that  A.,  in  case  he  should 
be  intitled  to  certain  copyhold 
premise  on  the  death  of  B., 
had. agreed  immediately  afiber 
the  decease  of  B.,  to  demise 
the  same  to  C.  on  the  terms 
thereinafter  mentioned  3  and 
then  it  proceeded, "  Now  there- 
'*  fore  the  said  A.  doth  hereby 
agree  to  demise,  &c.  to  hold, 
&c.  from  and  immediately 
''after  the  death  of  B.  for 
"  21  years  "  5  And  A.  further 
agreed  on  the  death  of  B.  to 
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Court  of  Common  Pleas  admitted  that  an  agree- 
ment to  lease  a  copyhold  for  21  years,  if  the 
license  of  the  lord  could  be  obtained,  did  not 
amount  to  a  lease  for  a  longer  time  than  a  year : 
In  this  cas6  the  court  held,  that  if  a  copyholder 
undertakes  to  obtain  a  license  for  his  lessee  to  do 
an  adt  which  would  be  waste ;  as,  for  instance, 
to  dig  fuUers-eiBLrth,  on  condition  that  the  lessee 
should  fill  up  the  holes  a^ain,  an  ejectment  will 
not  lie  by  the  copyholder  or  his  assignee  as  for  a 
forfeiture,  although  the  lessee  does  not  comply 
with  the  condition. 

A  copyholder  who  has  leased  with  license  may 
forfeit  his  interest  in  reversion  or  remainder,  a 
reversioner  or  vested  remainder-man  being  in  the 
seizin  equally  with  a  tenant  in  possession  (14);  but 
such  forfeiture  will  not  affect  the  lease  (15). 

The  crimes  of  treason  (16)  and  felony,  are  also 
causes  of  forfeiture  to  the  lord,  (even  without  a 
custom,)  immediately  on  the  attainder,  as  the  co- 
pyholder is  then  considered  as  dead  in  law  (17); 


procure  a  lic^uBe  from  the  lord : 
the  agreement  was  held  to  be 
execatory  and  not  to  c^iaxite 
as  a  forfeiture,  though  Lord 
Kenyon  at  the  trial  was  of 
opinion  that  the  instrument 
amounted  to  a  lease, 

(14)  Ante,  p.  160.    And  see 
1  Voi  Watk.  on  Cop.  336. 

(15)  Turner  \.Hoi^es,'aMt. 
101-3.    S.C.  Litt.  Rep.  233. 


Gilb.  Ten.  N.  163.  8.  Co.  45.  a. 
Swkmert^  v.  lfiZfer,Hob.  177. 
6Vin.  Cop.  (N.e.)pi.  5. 

(16)  It  has  been  said  that  if 
the  tenant  be  attainted  of  high 
treason,  the  King  shall  have 
the  escheat,  of  whomsoever  he 
hdd.  3croggs,  168.  But  see 
ante,  p.  97. 

(17)  Lord  ComwaUis^s  case, 
2Vent.38-9.  BenUony.  Strode, 
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and  it  m  pnly  hj  expcew  vror^B  4n  «t  atatote  .that 
the  king,  and  not  the  Imd^  is  to  hay^  ti^  ^PPy* 
hol^B  of  a  p^i«ion  attainted  (l&)»  >   j  .  : 

Bu<t  a  copybi^ld  la  99tfoi^it^  hyi  a^eooi^yjk^n 
of.  felony  withj9^  attainder,  exc^ipd^eid.  by 
special  custom.  This  was  .fyih  deteidci^rby  ^^ 
Court  of  B# Itiin  th^ Is^te  qa^e^of  the  Kmg^y.lS^r 
Francis  WiUes  (.19)^  in  swmlogi^  to  the  mle  that 


Skin.8^  29.  S.C.  SLev.  94.  S.C. 
12  Sho.  150.  S.C.  Po]lexf.ei7. 
S.C.  T.J0lit8>  189.  Boe  d. 
J^eryf  V.  Hkki,  2  Wild.  (3. 
Co.Cop.».59.Tr.l3r.  IJfcw. 
Abr.  486.      Gilb.    Ten.  241. 

I 

2  Hawk.  PI.  C.  c.  49.  s.  7. 
Kitch.  161.  1  Vol.  Watk.  on 
Cpp,  325.  And  Bee  Giftmg^  v. 
Cooper,  1  Biils$.  13.  2  Browal. 
217.  Paginton  &  Hue^^  Godi). 
267,  which  seem^  to  be  S,C. 
/ory  y.  Pawly,  2  Keb.  451, 
466.  8.  C.  1  Lev.  263.  HarrU 

V.Jay,  4  Co.  30. 

(18)  Lord  Comwallu'B  case, 
2 '  Vent.  38-9.    Hei/don't  case^ 

3  Co.  S.  a.  but  see  SaUard  & 
£oera^*#  case^  1  Leo.  97*  Jinte, 
(n.  16). 

(19)  3  Barnew.  &  Aid.  510. 
[26  Apr.  1820].  And  see  Lord 
CarfiiwalUi*s  case,  and  Pa? 
ginton  V.  Ifu£^,  sup.  Com. 
i>]g.  Cop.  (M.  1.)  2  Hawk. 
P.  C.  c.  49.  s.  7. 

In   the   i^boye   case  of  the 


King  V.  WUles,  which  arose 
out  of  a  mandamus  to  admit 
the  tfttipcndeite  o^  A.  B.  to  o«r* 
tain  aopjMi  tene9|iei|t».hgld 
of  the  ixm^f  of  Biggleswade 
in  Bedfordshire,    it  appeared 
that  A.B.,  previously  to  his 
miaMng  ibe  surrender,  had  been 
guilty  of  th^  offiesiee  9f  rtoeiv- 
ing  eitokn  goods,  and  was  9ub- 
sequeatly  tQ  the  surrender  tried 
and  convicted  under  the  stat. 
of  5  Ann,  c  21j  by  which  it 
was  enacted,  liiat  sad&  offender 
should  suSsr  dentb  «a  a  fdon 
convict,    but    the    benefit   of 
deigy  was  not  taken  away; 
iand  by  4  Geo.  1.  c.  11..  s.  1.  he 
may  beiranspoited  for  14yearB; 
the  judgment  of  the  Court  of 
Sessions  was,  that  the  prisoner 
should    be    traosported     for 
14  years :  N.B.  It  did  not  ap- 
pear that  he  pmyed  thobenefitof 
clergy,  nor  was  lAiare  any  spe- 
cial custom  lyithin  the  manor 
respecting  forfeitures  for  Mony. 
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tha-e  can  be  no  forfeiture  of  freeliold  far,a.ca< 
pita!  qrime  without  att^der  (20). 

3ut  pardon  after. attainder  is  n(>t  a. dispen- 
sation of  the,  forfeiture  (21),  jEor  as  Mr^.Wat^ins 
justly  observes  (22),  the  pardon  necesi^arily  x:on* 
fesses  the  guilt  which  was  the  cause  of  forfjeiture, 
and  the  King  cannot  remit  the  claims  of  the  lord. 

Although  no  advantage  can  be  tak^n  of  a  for- 
feiture for  treason  until  attainder*  yet  afjter  .at- 
tainder it  has  relation  to  the  treasonable  act„  and 
the  law,  I  apprehend,  is  the  same  in  the  case  of 
felony  (23);  but  in  some  manors  corruption  of 
blood  does  not  take  place  (24). 

If  there  be  a  custom  to  seize  for  a  capital 
crime  before  the  Qonviction  is  recorded  (25),  the 


(ftO)  Sieven't  case,  Cro.  Car. 
566. 
(91)  Berdionv,  Strode,  Bnt/e, 

n.ir. 

(9S)  1  Vol.  on  Cop.  348-9. 
*  (23)  Lard  ComwalUs*s  case, 
2  Vent.  SS-9.  But  a  felon 
has  a  property  in  goods ^until 
conviction,  and  therefore  an 
assignment  of  his  property  for  a 
valuable  consideration,  on  the 
eve  of  his  trial,  w91  be  sup- 
ported, though  a  voluntary  dis- 
position would  be  deemed  frau- 
dulent. Shaw  V.  Bran,  1  Stark. 
319.  And  see  Jimet  &  Athuri, 
Skm.  357. 

(94)  ^  Vol.  Watk.  on  Cop. 
396,  cites  Robins.  Gav.  b.  9. 


c.4;  and  see  Append.  [524  Ed.] 
Watk.  on  Cop.  No.  1.  Customs 
of  Dymock. 

(95)  See  Bom^onl  ▼.  PocAr- 
ingUm,  I  Leo.  1,  where  there 
was  a  custom  fcr  the  lord  to 
seiase  on  presentment  of  a  con- 
viction for  felony,  and  the  heir 
convicted  vcL  the  lifetime  of  his 
mother,  who  was  admitted  to 
her  freebench,  was  held  to  have 
forfeited  his  estate.  See  also 
9  Hawk.  P.  C.  c.  49.  s.  7.  Lex 
Cust  48.  dtes  Gittings  &  Cooiper, 
ubi  sup. 

Should  the  heir  of  a  copy- 
holder commit  treason  or  felony 
in  the  li^ime  of  his  ancestor, 
and  be  attainted,  then  as  he  is 
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forfeiture  vn\\  be  purged  by  acquittal  (26),  but 
not,  I  apprehend,  by  the  allotrance  of  clergy 
after  conviction  (27) ;  yet  when  there  is  no  siich 
custom,  the  forfeiture  it  should  i^eem  will  be  dis- 
charged, by  the  allowance  of  clelrgy  before  at- 
tainder (28). 

It  haiS  been  said,  that  outlitwry  is  also  a  causae 
of  forfeiture  of  copyholds  (29) ;  butChief  Baron 
Gilbert  in  his  treatise  of  tenures  [p.  242],  makes 
a  qiujere  whether  a  copyholder  forfeits  any  thing 


considered  to  be  dead  th  law]  I 
apprehend  that  the  copyhold 
would  escheat  to  the  lord  on 
the  death  of  the  fiither,  if  such 
heir  had  issue  inheritable^  as 
they  could  only  claim  through 
him,  but  if  he  had  no  issue,  in- 
heritable, it  should  seem  thait 
the  estate  would  descend  ia  the 
person  who  would  be  heir  to 
the  lather,  if  Hie  person  Ht- 
taittted  were  dead  without  issue 
inheritable. '  Anon.  Dy'.  48.  a. 
pi.  16.  1  Hale's  P.  C.  359-7. 
3€o.l0.b.  Vin.  Abr.  tit. '  Esi- 
chest,'  lb. '  Blood  corrupted.*  ' 

(36)  Sittings  &  Co&per,  Fa- 
girtUn  &  Huet,  Jory  k  Pmoiy, 
ante,  n.  If, 

(27)  Jory  &  Patoy,  sup. 
2  Hawk.  P.  C.  c.  38.  s.  129. 

<28)  Jory  h  Pitmly,  sup. 
Accoi^iing  to  Lord  Hide,  the 


eftect  if  the  "fiericflt  of  clergy  , 
i£^  thai  ^ilteebfijr  upon  the 
bumiag  in  the  hand,  the  {>arty 
is  to  be  restored  to  the  posses- 
sion of  his  lands,  and  from 
thencefoilh  to  enjoy  the  profits 
thereof.  2  Hale,  P.  C.  389. 
And^'see  5  Co.  110.  b.  4  Bl. 
Com.  374. 

(29)  See  Co.  Cop.  s.  58. 
Tr.  135,  where '  Lord  Coke 
satys, 'that  if  a  ctipyholder  be 
ctttitelwed  <st  excsommunicated^ 
that  the  lord 'may  iHiYe  the  pfo- 
fits  of  Ms  cop3^1d  land,  a  pre- 
sesotment  is  necessary. 

I^  iff  salt  fh  Le5K'Cast.  210, 
that  a  copyi^ld  is  not  fdfrHsited 
by  dtitkw¥y4n  a  i^ersofmil  ac» 
tion;  *the  loid  not  'beh%  pre* 
judiec^d- b)^  it^  aM  yet  that  the 
King  shall  have  the  profits. 
And  see  1  Leo. '99.  pi.  126. 
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in  ontkwrjr  unless  for  a  capital  6rmle ;  ami  this 
wouW  seem  to  tie  a  correct  disfiiKcfioii  (SO). 

Wadt^,  either  voluntary  or  perniissivi;  is  also  a 
canse  of  foifeiturfe  bf  cOpytdlds  (31):  Of  the  for- 
mer character  are  the  acts  of  pulUn^  down 
houses  (32),  or  cutting  down  trees,  or  digging  for 


(SO)  Vide  Kitch.  840-3. 
Gilb.  Ten.  328.  The  King  v. 
J^idd,  Parker's  Rep.  190. 
8l>'Aiiv.90O.(e.>iiiaig.  Tmr* 
ner  y.  gadget,  litt.  Rq>.  834, 
where  k  is  stated  aigo.  to 
have  been  ac^udged  in  44  Eliz. 

4 

that  a  copyhold  is  not  deter- 
mined or  forfeited  by  outlawry. 
And  see  Hetl.  187.  8  Keb. 
467>  in  Jory  &  Pawfy. 

(31)  Co.  Cop.  s.  57.  Tr.l34. 
Co.  latt.  63.  a.  A.  N.  1  &  8. 
Clifton  &  Molineux,  4  Co.  87. 
Gilb.  Ten.  836.  Dawningham's 
case,  Ow.  17>18.  Eastcaurt  v. 
Weeks,  I  Salk.  186.  S.C.  Lutw. 
803.  Attorney  Gen.  &  Vin^ 
cent,  8  £q.  Ca.  Ab.  378.  pi.  9. 
Bunb.  198.  But  it  is  sometimes 
punished  only  by  fine.  Cus- 
toms of  Yetminster  Prima. 
8  Watk.  on  Cop.  App.  No.  8. 

It  was  said  by  Anderson  and 
Walmsley  in  Fartner  &  Ward, 
Noy  51,  that  negligent  waste 
is  not  a  cause  of  forfeiture  with- 
out a  special  custom*  And  see 
5  Co.  13.  b.  in  the  Countess  of 


Shrew^ry^s  case.  8  Keb.  467, 
in  Jory  &  Patoly.  Sed  Vide 
Dotenhighatn^s  case,  and  Edst' 
eouti  r.  Weeks,  sap.  Go.  Litt 
63.  a.  (n.  1). 

It  is  supposed  that  if  a  sur* 
renderee  in  possession  commit 
waste,  it  is  not  a  cause  of  for- 
feiture of  the  interest  he  ac- 
quires by  a  subsequent  admit- 
tance, but  that  the  surrenderor 
would  be  answerable^  Vide 
Mo.  49.  pi.  149.  1  Watk.  on 
Cop.  101.  (n.  o.)  Glib.  Ten. 
835  :  at  all  events  the.  admis- 
sion of  a  surrenderee  after 
waste,  would  be  a  dispensation 
of  the  act« 

(38)  It  would  seem  that  a 
copyholder  may  build  a  new 
house  without  licence,  but  that 
if  he  puUs  it  down  again  after 
it  is  covered  in,  it  will  be  afor- 
feiture.  CecU  &  Cave,  I  Roll. 
Abr.  507.  Cop.  D.  pi.  6.  firocJ^ 
V.  Bear,  1  Bulst.  50.  8  D*Aiiv. 
194.  Gilb.  Ten.  835,  but  see 
the  cases  referred  to,  Ib.n.  (c). 

In  Hardy  v.  Reeves,  4  Ves. 
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mines^  when  iiot  wanraated  by  the  custoiifi  (38) ; 
in  short,  any  active  offence  whereby  thej^oypyhold 
estate  is  deteriorated :  Of  the  latter  character,  ar^ 
the  negleet  of  reparation  of  buildings^  or  of  banks 
or  mounds,  or  of  the  ordinary  rules  of  cultivation 
of  land,  whereby  the  property  ujiay  become  use- 
less  or  unprofitable  (3'4). 

There  are  also  various  other  causes  of  forfei- 
ture of  copyhold  estates ;  as  if  a  copyholder  neg- 
lect to  attend  a  court  after  being  summoned  (35), 
(but  it  would  seem  that  the  summons  must  be 
personal,  and  that  a  general  summons  at  the 
church  is  not  sufficient)  (36),  or  should  refuse  to 


466^  the  Master  of  the  Rolls 
said,  ''  A  mortgagee  of  a  co- 
pyhold may  pull  down  ruinous 
houses  and  build  much  better. 
The  lord  has  a  right  to  say 
that  the  tenant  should  not  let 
the  houses  fall,  and  might  seize 
if  he  did." 

Erecting  a  mill  on  a  copy- 
hold is  said  to  be  a  cause  of 
forfeiture.  By  Doderidge,  Lat. 
12S,  in  Gray  &  UUssei.  By. 
211.  b.  pi.  13.  maig.  Contra  if 
set  upon  posts.  Wiard*$  case, 
4  Leo.  ^1. 

(33)  Brock  v.  Bear,  ante,  n. 
32.  Reutalv.  Turner,  Cto.Eliz. 
598.  Co.  Cop.  s.  57.  Tr.  134. 
Ante,  tit. "  Trees  &  Mines."* 

(34)  Co.  Cop.  s.  57.  Tr. 
134-5.    Kitch.  114.  PasUm  & 


Uihert,  Litt.  Rep.  264.  S.C. 
Hut.  102.  S.C.  (PasUm  & 
Mann).  Met.  5,  Pool  v,  Archer, 
Skin.  211.  Palm.  417.  Lat. 
277.    1  Watk.  on  Cop.  332. 

Manuring  of  land  to  hop 
ground,  or  converting  arable 
land  into  a  pischary,  is  said  to 
be  a  cause  of  forfeiture,  PasUm 
&  Uthert,  sup.  Lex  Cust.  211. 
1  Watk.  on  Cop.  332. 

(35)  Co.Cop.s.57.  Tr.  131. 
Hammondv.  fFemybank,3B!aigt. 
268.  S.  C.  (Buttemnt  v.  Pick- 
itaffe)  1  Roll.  Rep.  429.  Lex 
Man.  86,  But  illness  or  impri- 
sonment, or  the  fear  of  arrest,  is 
agood  excuse,  Co.  Cop.8.57.Tr. 
131.Kitch.244.  lNewAbr.483. 

(36)  Taverner  v.  CromweU, 
Cro.  Eliz.  353.  S.  C.  3  Leo.  107. 


n^/iti  (4.1);  or  .8««fli  a  r^levio  upqifi  tti«  lord's 

S..C...  4v^  ^.    Co.  ^\.  988.     3S.   Fnuhtm  kBtmd,  Stj.SST. 


J^  qhT^HtfUMi*  mt,  [or  Ar- 
r^r  ^  ^oodAotue]  cited  ia  Crim 
V,  fTyer,  Cro.  Jiliz.  605  j  Mo, 
35Q  5  Noy,  5Q;  cited  also  8  Lea. 
109.  in  Tavemer  &  Cromwell. 
1  RoU.  Abr.  607.  \  New.  Abr. 
483.  2  D'Aav.  193.  pi.  7, 8.  BeU 
field  V.  ^Jam,  3  Balst.  80.  S.C. 
(Southcott  V.  AdanuJ,  1  Roll. 
Rep.  256.  Godb.  142.  pi.  176. 
(cites  Lord  Dacre*$  &  Har^ 
lesion* 9  case).  Gilb.  Ten.  229. 
Ante^  p.  416  j  but  see  Sir  John 
Braunche*s  case,  1  Leo.  104. 

(37)  Co.  Cop.  8.67.  Tr,  131- 
Glib.  Ten.  231.  SouihweU  & 
Thurston,  cited  in  Tavemer  & 
Cromwell,  sup,  Crup  v.  Fryer, 
sup.  After  note  made  to  present, 
(C)pl.  1.   2D'Anv.l92. 

(38)  Co.  C(^,  s.  57.  Tr.  132. 
Kitch,  245. 

(39)  Co.  Cop.  ».  57.  Tr. 
132-?.  Ftf^&.i2ogrcr«^2D'Anv. 
191-4.'  S.  C.  6  Via.  Cop.  (P.c.) 
pi.  1.  Trotter  v.  Blake,  2  Mod. 
229^  fVheelery.HQnour,T,RAy. 
41.   Allen  v.  Abraham,  2  Bulst. 


Sand's  QUBe^dt^  in  JSobardh 
Hammond,  4  Co.  27*8.  Antej 
p.  406. 

(40)  Co.  Cop.  s.  57.  Tr. 
133-4.:  but  it  must  be  a  wiUul 
refusal*  j^ooieiv.  Cori(t«,3Lev. 
308.  Williams^s  case,  cited 
Latdi.  122,  in  Grey  &  ITZnses; 
which  seems  to  be  the  same 
case  as  cited  in  Godb.  143^  and 
there  called  Winter*s  case; 
1  New  Abr.  483-4.  fieconshaw 
&  Soutkcote,  cited  in  Fraunces's 
case,  8  Co.  92.  a.  And  therefore 
the  demand,  both  for  rc^t  aad 
fine,  should  be  of  the  person  of 
the  tenant,  Denny  v.  Lemman, 
Hob.  135.  Trotter  v.  Blake,  sup. 
2D*Anv.l92.pl.3.  ^»to,p.407. 

T^Hiet^r  negligence  for  se- 
veral years  may  amount  to  a 
wUfiil  denial.  See  Criqt  v. 
Fryer,  sup.  and  compare  with 
Belfield  v.  Mams  or  Soutkoott 
&  Adams,  sup.  Lex  Man.  86-7- 
Goldsb.  1434  pi.  59. 

(41)  Gilb.Ten.  229.  But- 
levant    v.   Pickstaffe,    1   Roll. 


(Dh^  Xf.]  On  flirfekiir^.  SOS 

ttiwM  ^Smt^  fbfVdMt  <»  8eiyib^'(4if)  7'  b> -(Ss  it 
bas  Ije^  BiS^-  lihaK  Mdoafe  'wb^^'  Ifi  was  ifever 
flftelosed  beA^e,  dr  ^hall  rtm^&br'i&iiik  ^  an- 
defit  indostire  or  land  tiiairit*(49);  (k  ISliaH  ft>i:ge  a 
castnm^  to'tlie  injury  of  the  lord  (44)i  or  if  a 
copybolder  for  life  suffer  a  recovery  by  plaitttih 
th«  lord's  c6urtasacapyholdef  of  inlieritance(45); 

Rep.  4^9.  S.C.    (Bmnmandr.     S.C.  Hut.  1^2.  S.C.  (Pa^on 


Wemphank),3Bv}si,^S.  Bd- 
Jield  T.  Jdami  or  Southcott  r. 
Adams,  ubi  sup.  And  see  firret 
V.  JDotoe,  3  Brownl.  27^9. '  V&y, 
1S5.  Kitch.  176.  But  a  co- 
pyholder saying  he  would  come ' 
if  the  lord  had  a  court,  other- 
wise not,  is  not  a  wilful  refusal 
of  services,  though  the  lord 
might  seize  ^wmsque.  Corke  v. 
Lees  cited  in  Xord  Salisbury's 
case,  (or  Pateson  v.  Danges), 
1  Keb.  1287.3  and  see  Parker 
V.  €d6k.  Sty.  241.  Vide  also 
J&hnson*s  case,  Lat.  14.  Bam- 
ham  V.  HiggmSy  Vernon^  & 
Huggms,  F.  26  Sfiz.  lb.  14, 
123:  Grey  &  Ulisses,  lb.  122. 
Dy.  211.  marg.  liCxMan.  87. 
Hioderanoe  by  sickness,  or  the 
like,  is  no  forfeiture.  Ante,  n.  35. 

(42)  Ck).  Cop.  s.  57.  Tr.  133. 
Lex.*Cttst.  210. 

(43)  Gflb.Ten.  327.  1  Watk. 
on  Cop.  333.3  ^^  s^  Sir 
Harry  Peachy  v.  The  Duke  of 
Somerset,  I  Stra.  454.  Paston 
&  UtherVs  case,  Litt.  Rep.  264. 


&  Jibfm),  net. 5.  tVln. 8.  Orif 
a  copyholder  deface  doal  marks. 
Litt.  Rep.  268  Lex.  Cust.  209. 
(Slb!Ten.243.  But  a  bare  hido- 
siire,  I  apprdiend,  would  not  be  a 
cause  offorfeiture.*SeeLex.Cust. 
210,  cites  Het.  7,  S^  particu- 
laiiy  if  the  land  be  improved  by 
it,  Paston  &  Utbert,  ubi  sup. 

(44)  Tavemer  &  CromwelVs 
case,  ubi  sup.  Dyer,322.b.  Vide 
Stat.  5  EUz.  c.  14,  against  for- 
geiy  of  deeds  and  writings,  post 
Appendix.  Co.  Cop.  s.  52.  Tr. 
121.  AndbyLordCoke,  ''If the 
''  steward  sheweth  a  court  roll 

to  a  copyholder  to  prove  that 
his  land  is  holden  by  copy, 
and  the  copyholder  saith  he 

''  is  a  freeholder,  and  sheweth 
a  deed,  pretending  thereby  to 
procure  his  land  to  be  free- 
hold, and  teareih  in  pieces 
the  court  roll,  this  is  a  for- 

''  feiture  ^so  facto.*    Cop.  s. 

57.  Tr.  132. 

(45)  Co.  Cop.'s.  57.  Tr.  134. 
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SO0  On  Forfeiture.  [P^HT  I. 

but  in  Kerhfeditu  KirUs  ca8e(40)»  it  ^tvs  doubted 
whether  arecorery  by  a  copyholder  for  life  should 
operate  as  a  iSotrfeiture,  the  lord  being  a  paarty  to 
every  recovery  suflfered  in  his  court. 

It  must  be  recollected,  thai  when  the  customajry 
heir,  or  the  surrenderee  if  compellable  to  take 
'  admission,  neglects  to  come  in  and  be  admitted, 
the  lord  can  only  seize  qwni^qM^  except  hg  speeitU 
custom ;  and  that  even  a  custom  for  a  copyhold 
to  be  forfeited  foi'  non-appearance  after  three 
proclamations,  shall  not  extend  to  a  person  be- 
yond sea,  or  being  under  any  disability,  as  in- 
fancy or  coverture;  and  also  that  infants  and 
femes-covert  are  especially  protected  against 
forfeiture  for  non-admittance,  or  for  neglect  or 
refusal  to  pay  a  fine,  by  the  statute  of  9  Geo.  1. 
c.  29.  (47). 

A  forfeiture  of  copyholds  does  not  extend  be- 
yoiid  the  estate  or  interest  of  the  person  offend- 
ing ;  so  that  if  a  tenant  for  life  commit  a  forfei- 
ture, it  shall  not  affect  the  interest  of  a  remainder- 
man, whether  vested  or  contingent^  or  of  the 
reversioner,  unless  perhaps  by  special  cus- 
tom (48). 


(4«)  1  Freem.  Id2.  8.  C. 
(caiSied  Bird  9i  Kirke,)  1  Mod. 
199. 9.  C.  (called  Ke^ir.  kirhy,) 
2  Mod.  3^.  S.C.  (^aHed  Bird 
y.  Kirkhy,)  Carter,  237.  j  and 
see  Gilb.  Ten.  S35.  ib.  n.  108. 
Lex.  Gust.  906.  6  Vin.  Cop. 
(I.  c.)  pi.  9.  marg. 


(47)  Ante,  pp.  30^  345 :  And 
see  Copley*i  case,  Hil.  7.  Jac. 
C.B.  cited  Supp.  to  Co.  Cop. 
s.  19  Tr.  206.  17  Ves.  90,  in 
Beckfofd  ^.  Wade. 

(48)  Co.  Cop.  8. 59.'  Tr.  138. 
Oilb.  Ten.  845-6.  Podger's 
case,  9  Co.  I07.  a.  Carter,  838. 
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A^itt,  1!h'6  foWfeitUW  af  on^  of  several  joint- 
tenantis  will'  ektend  to  hi»  own  p«rt  only  (40). 

And  the  forftfilhife  of  one  copyboM  tenement 
is  not  a  cause  of  forfeiture  of  any  o<)ber  held 
untder  the  same  eopy,  but  which  was  originally 
held  separately,  for  they  continue  distinct  co* 
pyhoflds  (60). 

A  release  grounded  on  a  bai^aita  and  sale  ft)r  a 
yedr,  and  a  bargain  and  sale  inroUed^  passing 
only  the  interest  which  the  releasor  or  batgaifiof 
may  lawfiilly  trsWsfer,  and  being  thei^for^  in* 
operative  as  to  copyholds,  will  not  create  a'  for- 
feiture (51),  any  more  than  a  feoffment  without 
livery  (52). 


Baspole  &  Long,  Yelv.  1.  S.  C. 
Cro.  Iftliz.  879.  S.  C.  Noy,  4^. 
Sir  T.  Raym.  404.  1  Roll. 
Abr.  568.  (O.)  pL  5.  RaHal  v. 
Tutner.  Cro.  Eliz.  598.'  Redsal 
V.  Lacon,  cited  ib.  880^  and 
seems  to  be  SiC.  Aaktal  v. 
UfU:,  dt^a  Ndy,  4%  iMeik 
se^ms  aJBo  to  be  S.C.  6'Viii. 
Cop;  (S.C.)  pi.  1.  &  7.  Abd 
see  1  RdlL  Abr.  569.  B*.  Ante, 
pp.  348>  455.  c%  seq. 

(49)  Co.  CdJ).  s.  59:  Tr.  138. 
Kifcb.  160^1. 

(50)  Co.  Cop.  8. 59.  Tr.l58. 
Gflb.  Ten.  246-7.  Tavemer  v. 
Ctcmvfelly  libi  ^p.  Etobart  & 
Mdinnumd,  4  Co.  27.  H-  26.  a. 
tfdlton  V.  Hcmidnd,  Crdf.  El^z.* 
779.    S.  C.  Mo.  622.    But  art 


act  of  forfeiture  as  to  part^  will 
be  a  foifeiture  of  the  whole  of 
the  tenements  held  undei*  the 
same  copy.  Tavemer  v.  Crom* 
wellj  sup.  JPascal  v.  Wood, 
3  Keb.  641 .  1  New.  Abr.  486-7. 
1  X*^atk.  on  Cop.  335-6. 5'  bui 
a^coittra,  exc^  ^  t6^y^faaie, 
MkrV.  Terry ;A1  Eliz.  1  RoB. 
Abr.  &Odl  (E).  Contra  also 
even  as  to^waste,  wtiere  th^re  is 
tto  btlildihg,  Gilb.  T^n.  247. 

(51)  London's  dtse,  Godb. 
269.  pi,  3^4.  Gab.  Teii.  2^5. 
l'Watk.onCop.327-8.  R(^*s 
fidrori  «  :i?etne.  1  Vol.' 82-3. 
But  sM  Cd.  Cop.  s.  58.  Tr. 
135-6 : 1  R6H.lAbt.;508.  Cdp.D. 
pi.  11. 

(52)  3  Leo.  109,  in  rat?mk?r 


508  On  Farfeitwe.  [Paet  L 

Ft  has  been  said  that  a  feoffiiient  with  letter  of 
attorney  to  make  livery,  is  a  forfeiture,  thotigh 
no  fivery  be  made,  but  that  without  such  letter 
of  attxmiey  ft  would  not  be  a  forfeiture;  as  it  woiild 
he  An  the  breast  of  the  copyholder  whether  he 
would  perfect  it  or  not  (53).  But  I  apprehend 
that  eVen'with  such  a  letter  of  attoriiey,  it  is  no 
forfiettiite  till  livery  be  actudly  made  (54), 

As  a  surrender  is  in  its  nature  similar  to  a 
reletoe  or  bargain  and  sale  (55),  so  if  a  copyholder 
for  life  surrender  to  the  use  of  another  in  fee, 
it  will  not  be  a  forfeiture  of  his  interest  (56). 

It  should  seem  that  a  forfeiture  can  only  arise 
by  the  act  of  the  tenant,  and  that  if  therefore  a 
disseisor,  or  a  surrenderee  before  admittance  (37), 
or  a  eeitwi  que  trust  (pS)^  or  a  guardian,  or  a 
stranger  without  assent  of  the  copyholder,  (or 
ev«n  with  the  assent  of  the  copyholder  if  a 

feme  covert,)  commit  waste,  it  is  no  forfeiture  (SSf). 

.  «      •  •  -  ''' 

▼a  CrommtU,  I  New.  Abr«  484.  .  (57)  Go.  Cop.  a.  50*  Tt.iias. 

S  D'Adv.  195,  pL  X%  13.  LoL  Bae  d.  JtferofM  ti  oL^.  fii^ 

MwidQ.    Godb.  969,  l>L  574.  ela2.,3Wlk.lS.if0lf,p.l6t-42. 

(53)  I  Boll.  Abr«  508.  Cpp.  (5a>  €)•.  C3cp.«.59«  &.  ISf. 

<M)  Co«  Liftt  59.  a.  (9. 3.)     mtnei,  1  Stnu  454.  a  Gc  Fra. 


1  Watk.  on  Cop.  387.  >  Oh;  673.  CestiMqimTiiiftooiii** 

(55>  jdnte,  p.  16^,  mittiiig  iSitaif,  lb.,  .and  eoe 

(59)  i^4Vte»>&€o^(m,  cited  Caiy,   14,.  15.   jMe,..p.  443. 

4j<«li^i83«}a«i  Goi  Qet>.  A.  .57.  (n.  87)l.  -^  • 


Tr.rO.    C^ij^:93a,  In  jKrd         (59)  Co.  Cop.  8*59.  JTr.  137^ 

753r.  >M         4  Ca  87.  a.  GObu Ten.  835-6. 

*  4  Leo.  841.  ca.  381. 


^n,  -Xlfl 


O^  i^ifrfekufT. 
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if  a,  tiru8teq(60),  is  aj^isww^WejQr.Mr^pt^.i^^^U 
casesi^  except,  it  be  qccae^oned^  %  th^^^kd  ^ 
God  (61) ;  And  tl^  the  Iprd  rapfy  t^j^o?  ^wmtfiQ^ 
of  a  forfdture  by  a  per^oa  w1»q  h^^  ,lwemY^ij«iigH 
fully  admi^tted,  and  to  whom  th^.  rigl^^  Ij^n^fVt 
released  after  the  forfeiture  (658) ;  OTof  i^f^rfoff- 
ture  committed  by  a  wife  with  tbe,Qonpten((  ^f  j(i^i) 
husband (63).  .    :     .  -    *    ^z 

A  guardian  committing  waste  i^not  a  forfe^weof 
the  copyhold,  buthe  shall  jforf^tth^,w4rd9h^pi(64). 

Neither  a  feme  covert  of  herself  wi^^fut! .the 
assent  of  her  husbaiid^  vnless  indeed  £or  t^easion 
or  felony  (65),  nor  an  infant  under  the  agpr  pf 
fourteen  (being  till  then  in  ward>)  no;r  a  <  person 
rum  Sana  memoria^  ai^  ideot  or  lunatic,  can  foi^eit 
a  copyhold  (6Q). 

(60)  1  Stta.  ifi4^  Fre«  Ch. 
573,' in  Sir  H,  Peachy y.  Duke 
of  Somerset. 

fOl)  McK  49.  jpL'  14d.  Com. 
Dig;  €op«  (M.S.)  ^oi;  t. 
Wttrth,l^e&.4GSt.  Bclt'^Supp. 
200.  But  a  coorl  of  equity 
wolQchnelieTe  agmnsiafrtfelliiTe 
by  wafe^;  c^imiutted  withovt 
the-'directfoa  or  )irivily  of  the 
copyholder.  N.9.Co.Litt.63.a. 
Tiofhr^^.  H&oe,  died  Totb. 
237-8.  6  Vin.  Cop.  (El  dJ^ 
pi.  2.  And  aec'Ii^^iM/^  cauls, 
Gary.  8.  DalftM  'v.  OiM  & 
Pifld(^,  lb.  90.    2  Atk.  189. 


(^)  2  W»4t.  «n  r<2op.f 8^. 
N.  1Q8,  Gilb.  ^lea  J .  bjit  .?pe, 
Gilb.  Ten.  248-9.  Odingsal  v. 
JdckBon,'  1  Bralvill.  V49« '  Lbc 
Cttit.  217>  21S.  '        • 

(as)  €o:  C(^;s:^.  TP.  V9^: 

(65)  4  Bl.  Com.  29.  2^\^^8iik. 
on  Cop*  338)  dtttdkol 
P.C.  c.  1.  a.ll.     ♦ 

(66)  Co»  Cop.  i9/««9C>Tr. 
15^.  N6  ioKfdltQM  tcsbi  be 
intared  /  ky^  infibitS'  •  or-  -femes 
coniit  'iarnf^faskig  to  be  iad- 
mitt^/or  to  pay  the  lord"^  fine, 
9  Geo.  1.  c.  29.  8.  5.  Ante, 
pp.  344-5. 


>'   t 


^^JP^i^^Pf?'^^^^^^  fine  pertain^  #11^  deiBafid, 
pr  ;a-;]:eiu9f»ii$tble  Qoe  within  9  cvuv^s^sit  tiine 
iifte^.^t^  ,a^»^fimeiit,^^SQizig  a  n^eY^i  ^n  the 

T|]^  offefhQ^es  ^pd.qans^sjof  foifeitwe,,  of whidi 
l^^^opmoi^  ]^re$uiopti!(m.the  lord  cannot  of  Um- 
feirh^fi  90tic^^J(40r4,  Coke  states  (75)  to,be,- 
fel^yi.  Of  ^U^Mon ;  oi^tlaw^ry.  or  eKConunnniea- 
jtk):^;  £;ouig*aboi:^t  in  anjr  other  coiirt  to  intitle 
any.  ytber  Iqr^:  to  ther  copyhold ;  ^d  ^mtioB 
by  lof^fjg^  apd  ^^  inmUedt .  or  by  iwfSa^^iviA 
Umy\:  Mid  these  and  the.  lik^^.M  saym  owght^ 
be  presented. 

^mWM' ':  J^^^y  09«es,.tiie  lo^dffl^.e^to 
immediately  iptp  the  lands  wimp^^U  ^^hi;^i|ter' 
•  y.^'tjpn  of  a  pi^epti^ient  p^^ 


"  its  very,  natpre, ,  apparent  and^  QVw^fOlfti  Jr 


Iwt  aee  «»rt,  i^  (77).  :  ;^. ,     ..    .^    •,.-    »-..-;  rt  ',!<Jiii 


•       Sft 
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Ufa  peimn,  tiic^<n^/lie  adftaSiak^  oftreawtt 
or  MG«y/tfce  lord  may  fime'^^rShOT^ 
**  sentmtnt  hf  the  tiomflj^e;  «iiiie  fte  totnteis- 
^*  iiioti  of  iSie  oi^bce  is  asceitainect  iiiidl  ^isade^  bf 
"^TTttblteity  hf  Mb  eoiivictkm  in  a  coiift  oM^. 
"So  if  ihefolfcltiire  be^iri  cOMeq*encc -of  iirf5r 
**  act  or  refbsal  in  *e  p«dtoce  of  the  lord,  ^.  ih 
'^  open  court,  no  presentment  can  he  reqaisitfe'; 
*^*  as  the  end  of  pifesentmcnt  is  already  ans>«rered. 
"  Thns  if  proclamafion  be  made  Aii*  an  Heir^i 
'*  claim,  and  no  claim  bd  made  r  If  a  '6d))7^'oMer 
•*  be  personally  warned  to  do  ^mt  at  a  jjyartieulai* 
court,  and  he  'does  it  not ;  ot  if  he  appesir  in 
court  and  openly  and  absoliifely  refuse  to*b^ 
^  *«  worn  on  the  homage,  according  to  the  biistom^ 
^^  the  like,  a  presentmeht  must  be  evidently 
«  nugatory. 

**  But  when  ttie  cau^  of  forfeiture  ib  such  ihal 
**  by  common  presumption  the  lord  cannot  hiive 
*'  notice,  a  presentment  should  be  ipade  to  ap-^ 
'^ 'prise  and  inform  him  of  it:  however^  it  does 
•^  liot  appear  that,  even  in  this  case,  'ii  is  any 
•*  Ways  of  necessity.  A  presentment  is,  as  we 
'**  have  seen,  only' the  mean  of  mfonnaiion  as  to 
^'  the  lord  :  if  the  circumstance  be  already  Iq^own 
'^  to  faim^  any  further  Inean  of  instruction  must 
'*  be  needless,  if  he,  therefore^  is  aware  of  ttie 
*^  event  of  which  a  forfeiture  Vould  be  the  con- 
*'  sequence,  he  may  avail  himself  of  it  wiil^out  a 
*^  presenlnMMit  Stiil,  however,  it  is  pradefnt  lemd 
'*  advisable  to  present  such  event  in  open*  court, 
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ftU 


0»  ^onfeiture. 


[Pa«t  Ij 


V 'that  the  mntternmay  b0>  apparent  to  .others; 
^  andf  forr.tibet  datmfactiQnj  i>itib(e  repnaimug  ;te- 

■ 

<«f piaiit0i  jur  welldji  a.sanotiQn  t^.%\^  locd^" i    .  r 

:  Ii  wouLd '  ftubmJJk  theli  no  preMiBitm($iit  c%ii  .be 
requisite,  in  any  cdsew  in  order  to  ^Htl^^ihc^Je^rd 
ti^ilakcltadiiianti^  of  a  forfeiture^  but.thpt  ,||ie 
se¥csal  aot^  L  haveienuxaerated  ar^  forfeiliirf^.of 
the  copyholder's  interest,  ip^ofun^to^  iqtitlwg  the 
lord,  if  he  please,  to  enter  for  the  offence,  as  a 
determination  of  Jits  will  (77) ;    but  where  the 


\  > 


*i 


\\\ 


{TJ)  It  was  expnessly  hol4 
in  BeniMon  v.  Strode,  T.  Jones^ 
190/ilttt  by  tlte  Mtolader^  the 
oo^ffbiM  f^M^  for  life  wa$  «b- 
solutdjr  determined,  and  tliat 
no  presentment  was  necessary, 
for  Ihil  ttie  pieaentment  was 
00^  for  the  instruction  of  the 
lotfk^  and  ifxai  h9  might  e^ter 
b^for^  any  prBsentinent,  And 
in  JS^  vi,  Harding,  ^ro.  Bliz. 
409j  .where  the  estate  was  for-. 
foited  if4im  goua  of  a  ieas^ 
n9t,{fmru»ted  ,by  the  c^stqn^, 
tji^rOQurt  nded  that  the  pre- 
sentpaent  was  not  pf  necessity* 
and  ,i^  th^  Iqvdt  wght  take 
advantage  off  it  befoso  the,jatQn 

B^mm^iMiB^^  $a}k.,]jQq, 
whiew^  !•  flwfi,.^  t]ye,jki^ 
niaf  giwt  for^eitad.i^j^Mds 
without  saisuie,  the  forfeitar^ 
beJi^  a  4Qterminalion  of  tl^ 
Witt  Qf\the  j9qrty>.  a^ d  the  lord 


d^j^  -as  of  his  reversion :  For 
which  see  Mil/ax  v.  Baker, 
I  Lev,  S6.  Vide  also  Bemon 
&  StrodCp  2  Sho.  162.  But 
see  Gilb.  Ten.  347-8. 

Chief  Baron  GiU)^,  in  no- 
ticing the  dUlum  of  liord 
Coke,  that  a  presentment  is, 
necessary  in  those  casesof  for- 
feiture where  the  lord  .cannot 
be  presumed  to  have  notice, 
saya,  'f And  mdeedthe/o^afpn 
"^  given  by  Cgke  is  of  np,.po- 
"gency,  that  because  l^ejlf^ 
cannot  by  intendment.  %7(|, 
notice  of  them  hioiai^>  thikt 
'<  therefore  he  shall  lake-  no 
advantage  of.  jth^sm.  withoiift 
pi^eseptment ;  £of-^  if  hq  q^a 
tak^  A0ti9^  of  tl^cijjp  jf by 
should  he  not^  since  ^gnj^tj, 
meat  is  ;ciot  thai  wbipbt^Xfs 
'<  tttlcy  bu|  only  lets  binvlov^n 
mbfU  ba.hatb  a  Xifif^^  I  Bat 


t€ 


<€ 


€€ 


f€ 


<€ 


€t 


t€ 


t€ 


Oh;  XI.^ 


ChiRn^(kM> 


&ld 


tfadt  Ihelord^eannot  be  presufi^cad^td'havtdii  riottce 
af  it,  itik  Mttahify'tfae^dul;)^  c£tk4:bmkBg&iSfiaap'* 
priseii  tfihA  offenSce^  td  {^MiseMit^farit^ 
mtdohlaiid  ittblviicftdtaf  ofitiie^tordi/  ni  Mii>ju)»<r 
It  i^Hesientialj  In^eve*,^  ei^tilU^  thctxAucfx 
ttpon'whkbtlie  s^ure  iip  utade^bj^  tbe  cleitest^ 
pos8fl>le pnroof ^78)«  -  •  •  ;•;».•■.•..'  iw*. 

Q/*  the  Pers&ns  who   may   take   odMntage    of 

Fbrfeitwes.' 


1 .1  • 


»  •  •  % 


If  a  tenant  for  life  commit  a  forf^ture^  the  l(;)rr4 
shall  take  advantage  of  it,  and  not  the  remainder- 
man  (79),  unless,  indeed,  the  estate  of  the  re- 


"  hoiivever  it  is  safe  to  get  sucb 
^'  tMngs  presented  3  aa^  if  there 
''  be  a  custom  for ,  it^  it  must 
"  be  pursued."  Ten.  246,  ^.  . 
(78)  Hamlen  v,  HafjiHen, 
I  &ilst.  1 89.  Neither  the  gre- , 
sentment  of  forfeiture,  nor  the 
entry  or  sdzure  of  the  lord 
need  be  proved.  Bishop  FRn* 
totiy.lMlUls.  Per  Tracy.  Smty 
1707.  Vide  Ba]]Ant5ne*s  Ed. 
Rnnn.  on  Ejecitm.  3^.  '  See 
also  Bttli,  N.  P.  107.  Ndtber 
i^  ft  necessary  to;,  prove  the 
proclamktions,  on  a  sdnire 
qdouique '  fbr  non*adinitta»6e. 
Doe  'kr  Jtnney,  iS  Bast,  diSS. 
Contra,  ^Wh«n  thetc  is^i  ctistom 


to  sd2!e-a^  flovfytedi'^AMidiif^ 

12  Via.  AJbr.  105.  4)iMie,«p(.^4S,^ 
Mr.Waifiins  In  his^d  j|A^ 
on  Cpp^  (Vol,!;  ]^:  S47^ftiH.>i 
ha9  saisod-a  qu^bn;  irktethev- 
if^th^  lord  need  nd^^nro^  Jii{;*^ 
ziire>  at  suitf  ^  set  ^^InMttda^i 
ries  n^y^nbt  be  ^Often  d^q^f^Ms 
with,  by  iMiig&«  ^j^efijttMt; 
aind  ott.  a  v^tit*  ^MT  .'eiK^tittoh 
beio^  ax!l^6i^d0^,  tH^  ItteMff  to 
sujimbn  a  Ju^t^^ascejttapilhe . 

p)POfKHrty,  ^''^U^'tif^jneFI, mCmHT/  >'j 

9  Oo.  107>a..    I'$iMu4i  Ifrlv 
Aead   v.   J)fiet^  ^"Bxifl^.  l^l. 
S.G.  li  Mod.  m.  ^Aiftf-l^. 
2  L  « 


Si6  €>n  JRi^feiture.  [Pabt  I. 

maiii^ivinaii  fistU  latoF  poBsesmonon^thei^for- 


lieitiHs  ha|ipeiiing^'a8  i£  tkeelimitaliQii  he  tb  f  A.tfbr 
life,  and  after  the  de^ih^/offeiture  or  other  deter- 
miiaitiiii idr*tfie  estate  of  A.  to  fi^s  amd  Aj^xim- 
mtbm  foifeituMi,'  tlMH  tbe  estsrte  'o£  fiL  would tadoe 
ejflfect  ia  poasesfion(6(^;  Imt  I  fafKre.already  aV 
8Ciived,vthat  thbiieaaionly  haf^en  by  the>linld's 
coMeHtmg  tb accept asimrender  so fivuned  »to 
Iwafdiipeiifiatioii  ofhis  right  of  entry  fbra  fer- 
faitaM,  iii:  favoop  «if  the  ^^emainder^man. 

.  AiHLitfhafli  been  detnaaiBed^  that  if  thit  tcaaat 
foi'lilb  obmioit  toastei  the  lord)  may  ealter^  eyen  if 
there  be  a. grant  in  remainder  expectant  on  the 
AeOiih*  or  forfeiture  aS  such  tenant  for  life  (81). 

The  lord  pro  temport^  whether  in  fee,  or  for 
life  or  years  only  (82)^  may  take  advantage  of  a 
forfeiture. 

Ktrke,  fltnte^  (ft.  4l0*    Smattte'    lordfor  wfaidi  ejectment  would 
V.  IVii&altow,  il  Lmd  Rayra/    lie  at  his  wdty  for  if  it  ^rvere 


1000.  S.C.  i  Sttlk.  199.  3.C,  i^berwlK,  the  teoaat  £»*  life 

6  Mod.  67. i  hut  gteBeneson'  and  remfunderrinan^  .by  oom- 

V.  Strode,  Skia.  8,  99.    S.  C.  binmg  together,  might  strip  the 

PoBezf.  619.     S.  C.  T.  Jones,  inheritance  of  all  the  timbeT. 
189."  S.C.  «  Sho.  150.    S.C.  (82)  Meeres^  Jtidaui,X3ioih. 

(Strode  v.  Demwm),  3  Lev.  94.  1^5.     1  Roll.  Abr.  858.  pi.  13. 

(80)  Beneion'h  Strode,  sup.  lb." 509.  Cop.  (Gr).  jfC\   Com. 

(8i)  Doe  d.  Folkek  and  the  .  Wg.  Cop!  (lWr.6).  6  vin.' Cop. 

Dean  and  Chapter  of  Exeter  (T.  c.)  pi.  i,  cites  Bas/h,  Hard- 

V.  Clements,  2  Man.  &  Sel.  68.  ing,  Cro.Eliz,  498;  (S.Ci.Mo. 

In  this  case  the  Court  oflKr.TB.'  39«.  S.C. Ow. 63,)  andf 'Rowla 

mconfinning  the  verdict  at  the  ^'Kfason,    IV.^  lb.*  * Jac.    ubi 

triid  before  Mr.  B.  Graham,  at  fup.     I  Kew.  Abr.'4S8!   (8). 

the  assises   for  Devon,   saidj^'  8  B'Ahv.  198-9.      '**    '  " 
that  waste  was  an  injury  to  the ' 
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Abdi  so  naytiie  iaaSem'oi  usini^ioopljrhald, 
iiot(«itluitBndmpdMiist*emBGef'Oiieiifaihiaj]e»- 
see(83>     ■     ■  .  ■■  ■.-  ■  ■  ,.•■•'>  >■>  -m  i  m-.^  Ijiu;    )1i' 

:B«t-afl-cop^aldB-ai)b  i«^lffii;>tiieistiiiiteiiiof 
Uiutdtion,  it  would;  leeMl  i  thfti)  UmuIqM'  >'caiiliat 
emkeriioT'*,  forfeitttre  afterittrentgr<7Marq(jftl).>'*ti  • 
.imcase  of  slo^ditdre  iuiheiUfetiikie.bfvthe 
teiumt 'fan life,  it  hai  beoii^aidvi  thatl  tbeileniiiii 
remainder  may 'take  advB.titoge<,t£:iti  i^htnuim 
estate  comes  into  pOMcasioti,  i^cicd  if t  tfaie.teiunit 
for  life  had  abenedto  waodkr^  aal  heifaldlMfin- 
tereit  ia  die  numdr  atihet^tiraeiatfiithe -fi>tfei« 
ture(85):  aad  as  tha^  aot>vo£>Brtei|)nt  ittniifiM 
whether  he  bethe<lordioi)<eapyhoLdap«;t>,aght)Hift 
to  prejudice  the  remaindW'ifta&.tJi^jiarduldJ'bp- 
pear  to  be  reasonable  when  the  act  of.  forftitwre 
destroys  the  estate,  as  where  a  copyhohiof  itfiMH 
cates  a  feoffineat  with  livery;  M  ;^he  .Jl^w  )« 
odierwiee,  I  apprehend,  when  tfae^  act'ia^lwt  a 
dishefisbn,  as  in  the  erase  of  wiMte,  <tt  6f  VleM« 
Without  license  (86). '       '  '  •  '■'  •^["'  '' 


p,i 


of 


S18  Om'Xm^tt^.  [Pin  I. 

.  -  Av4*  Ao '  MiBe>  distiikalieii  between  •feifeitares 
«t  !tlN(  ielwtioit  of  the  lof  dy  and  tkoMr  wfaich.GaQse 
a  di$li6ri(|(m,  wonld  appear  to  hold  witb  i^pect 
to  th^  hcit  wlM»r  .aaiieiter  dfid  Mytifa^  ftdpui* 
tBigitfef  k  fbifi^tere  Mppenkigriii  Im  Meiim{Vt\ 
If,  fadwmer^  the  eepyholden  of  a  nmnoT  be- 
Idiighi^tvailifthoprick^  "doniig^  ih&  vacaacy'Of  die 
iSeb^^mait  at  forfekoie  hy  cattmg* <fimber,  as  no 
lafches  are  »iin|mtabie.te.aiiy'0]i^,  tiie  sacceedio; 
bishop  may  Imag  aa  €!feetiiienjt(88).  >> 
'*(Bi]d;it)8eemfr  that«  graofaee  (W  leasee /o^aaaoor 
lAall^ot  take  advantage  •e¥eli4of  an.  abselute  for- 
ftiiture^  happening  prior  to  the  grant  or  lease,  ^ 
this  because  a  right  of  entry,  or  of  acdoa,  caonot 
foetmkiiriietred  (89). 


Alien.  If  ai).ali6npyrchas^cQpyho]idlai)d,(eveii 
if  tbq  piprehase.be  jodadje  in  the  n,aine  of  a  jf:astee,l 
he  shall  nQt  r»t»ia  it^  V^  it  hjas  been  saidtbat 
the  lord  of  the  manor,  and  not  the  Kinjg,  Wl 

(87)  Vide  CormM^iu  8c  ffam-  tage  oui  alterwqnb  be  li]i» 

mond^  Fttlm.  416.  S.C.  fCp^-  of  theAirMture.  Alid^eCoit 

loaf^M^  &  irdriM)o(^,  Lat.  826.  Ihere  hddato/tltttaibrfltir 

fiwfcdi^rv:  fPij^ik*;  ahtc,  ri.  86.  cadDot  be '  diiddei,  «!*  thert- 

8  Vent.89.  A&onVlFraem.BllS.  fbi«  tf  cDpar^&eir  ttt  not 

And*  6ee  the  fltedh^g^  in  Stigt.  igretA,  neither  €Uti  lifter- 

c(«rff8c1W**«,X^i«toi.App.  .    <88)  Buii;  N,P."  W,* 

dieb€fort^feh»yrtrl*rfb!tllft,     i;?^,' ^     "*      .    r-:.. 
by  leasSng^^idioAt  Hceii^orby    /  ^8i^  <».  C6t>;s/€0.tr.  139 
tommittitf^  ^i^te;  naWJ^ari-     Pehn  y^.   MhMiii^^ih.  63 
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tctk^  aMlvantage  «f  the  'ptirahMe<fiO).  ihit>  (»i  the 
mcftpttcity'of  an  ^  ils^i  'to  bold  ^  tands : witilmt  t  the 
Kiu^  d^tsiiiibitt,  ^^riginated  in  letoti^^pfi^^i  se, 
I  at^p^te^b^fend^  tile  a^^switageitorbe  tekeil  oil  axiy 
pitrcha^^  Qiadct,  ailtonno^i  freehold)  loji  c<3if^;)ipld 
land^  by  a  peraon  not  hmng^  a  naixtral  llom 
subject,  k  part'  of  the  royal  pperogatifTe^i  iftbich 
could  not>  by  the  most .  fo^^ced  construGtiQQ,  be 
held  to  haveliee»  transfevred.to  tiie  lord  ^ofi  the 
manor,  under  any*  enstiog  or  pDesumed  graitt  of 
the  mwa^from  the  craim((91).  Aoid  ^afaonldithe 
lord  coffs^t  to  admit  an  alien  (92);  i  there  i  does 
not  seem  to  be  any  good  reason  fondedyiag  the 
crown  the  right  of  exercising  this  prerogative,  a 
right  which  is  sanctioned  by  the  aat^iority  of 
Lord  Coke  (93) ;  and  which  principle  was  urged  in 
Calvin's .  case  (94),  namely,  that  *  when  an  alien 
born  purchaseth  any  lands,  the  King  only "^ shall 
have  them,  though  they  be  holden  of  a  subject, 

in  which  case  the  subject  loseth  his  sdgniory/ 

.  '■  « '     • . "  >■        .  . '  • 

S  Vent.' 39.  CamiDallisii.Bam'  a  lordship  to  one' in  fbe^  the 

mottd,vJbi  tup.6.V]ii. Cop.  (T.c.)  graatee  dhatt  not  have  has  pre- 

|d.  7.    But^see  cotit^  p^r  Dyer^  irogartive.**     . 

4  Leo.-2S4u   ca...3iS.    jinsbe,  (9^) 'Ante,  p*  19^. - 

tit.:'  StolaHea^:  p.  99.  n,  134,  It  wcndd  however,  he  a  very 

(90)  Berliafi^x^  Beackr  of  '}b74'C80^  that  ^l^e  lord  should 

LmcQltt'«  Iim^  0938.    SeeDy.  -  Idee  tbe^4i4?m9tl^:a^4he  lioes 

808.  %.  njfti^  D)!,  8.  h.  v^sirg,  9f4  ^mAcf^ain  nm^  ^^  ^J 


M,15.  fifffti4ioVoia.J)y.3W.  JS^it^jq^^^oi^JM 

a.  pi.  46.  marg.   Co.  Litti.^;  -h.  BfHr^m^^  ^1^  ^p^Ppa^^; 

B,4.  yin^hr.ifeit<^ASea'<A-8).  (9S)rJS§.U»K*M* 

(91)Kitch.f.QiXcitUigStamf.  .    (94)  7  Co^  35.  a. 
10.)  says>  **  If  the  King  grant 


t^Jttftv^Hot,  ftlte  Kimgf  Ltt0iiDehre^*iiiiodhl//b«<ui- 
fiidtsiol  tkttioopyiufld'ltaHiire  heikigicoiilniuedjto 

f«'^{>  i:/'l  :«r.;  *  >it  fiiaaoiaatawwppir  it  .    *  f^  1 

.  A. Copyholder,  except  by  special  custom  (97), 
cannot  granf  a  lea^e  of  his  copyhold  teujement  Ibe- 

Sty.  20,  40,  75,  84.    In  this  the  trusts.     1  RoU.  f^.  \H, 

cuse  ^  copj^old  was.  surren-  Alien.  A. 8.  Seeiistoi^E^t* 

dered   to  «f.S.   in   trust  that  able  Escheat,  an^f,  fit'.' '  IVust 

HoUanJMiafienshonMrecteiv^  Estates."^  .j.j**i^ 

the '{MftB^ibeitear'W  his  oMn-       (9S>  It  has  Iteetf  stitfiOitiK 

UK,  and  benefit  |  upon  this  an  parceners  ouuiot  ^inake.  pi^i- 

inamsition  was  taken  for  the  tipn  without  the  lord's  license. 

King,  vid  thi^  matter  fpwid^  but  seeante^  jp^  104.  9. 154. 
whereujppn  ^  the  copjrhojd  was  (97)  ^'iZcocAr'^ciys^  sp'Ajiv. 

seize4  ioitp  the  Kite's  hands,  195.  pi.  9.   Jackman  v.  Hoddes- 

and  upoaa  trial  concerning  the  don^  Cro.  Eliz.  351.    ^etueu  v. 

lands  there  was  a.  special  ver-  Richardson,    Cro.    E^.    729. 

diet,'  after 'which  the' Question  Ttpier  v,  Hodges,  J&ut.' 101. 

of  the  King's  title  was  several '  S.  C.  Litt.  Rep.  533.  S.C.'  Het 

times  argued  in  the  Court  of  128.     Mathews    v.     Wh^tton, 

Kmg's  Bench,  ahd  ultimately  Cro.  Car.  233.    Petty  v.  E%am, 

iudgnpaent.  Was  given    against  2  Brownl.  40.     Cramporn  v. 

the  King  5  whose  remedy  would  Freshwater,  Brownl  133. 
appear  to  have  been  by  a  bill 
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yo«d'the'1enn-of  >a  7«ar<8B>iiiiitkaat  thfr^ioeiuie 
of  <tlHf  loiidf]^'tke'<«ndH»,  aptktitiMg  i^  atdupw 
aa<iDD<^witb.<ke  fovfiedtiird  vAiA  iftfe .•otimrtiid 
cM^t^t^  t^iSi  dtfdB^,  &  MBaeHjkaa^  eoMfeqntode 
ofrithei  ivley  that  «  eop(^c)ldQl-/4aiiiHili  toniiQjr 
awiay^ifaw  intereBtUy  an^'ComnoB-laM  ttasteciQe, 
or  do  any  act  to  the  prejudice  of  thtid)(»d'aifieer 
hold,  unless  he  is  consenting  thereto. 

The  terms  upon  whioh  ftylortf s  license  for  the 
copyholder  to  demise  is  to  be  obtained,  must 
diifiead  upon  the -custom  o^  eetcfa  ^ntrtimlw.tna- 
nor,  in  lik«  meiiii*V  ad  ^  &l«>on!admHtatafce; 
but  the  license  is  usually  given  either  in  or  oiit 
of  court,  as  a  matter  of  course,  on  payment  of 
a  certain  fixed  sum  for  each  liouse  or  acre  of 
landj  ^  each  year  of  the  t^m^of'^e^roposed 
lease  (D9). 

1nt£.  fine  for  a  license  to  .pull  down  ahOuse  or 
other  building,  or  for  any  act.caQsi4(;i':e4..a8-a  de- 
tenoratiottvof 'theestete,  is<tf>  c«iuiEn4ep<a>dcint 

(9^)'''Kitch!li3,inht9chai^  ol 

to  the  homage,  says,  "  Also  if  lii 

anj^'nipylkolder  Ittshiacopy-  tli 

bolt!  land   &r  lopger  time  m 

t^an  for  a'  year  m^  a  day  w 

without  syrrender,  unless  it  U 

he  by  ttic  custoi^  that  he  kt 

ana  let  for  ^pger  ^n^.^iu]  of 

iit  he  dp^it  is  a'fbneiti^j  an^ 

iaqninble."  .r**^^  p.  ,494.  ,  life  .n^y  lease  per  autre  vie  is 

et  seq.  ,■,  ■    i  i  not  .good.    Mo.  8.  pi  27.  H. 


i  ititct 'l66l,^42.^'  '  '__/^S  ^  6;,'^>nd, ; 
lutom  that  on  paynunt     pl.,^6. 


S»  t  Of  iMv^m  tmd  [Bml 

mi:  tke  ftbxmmatmtOB^  Ajft  eMb ;  puttctthar- ease, 

the  lord  and  tenant  (100). 
.  ^It-i'^mfOBaAy  hMppeom  Hot  ^tbe  lixteiite^io ide- 
alise is  liipplied  ior^  and  tictecl  np<in,«  wiiliMt  a 
.diiit<0Misideration*of 'tbe  extent  ^tf*  the  lord's  m- 
taMtlou'liie  manot^  for  it  is  quite  clears  inttke 
lord  cannat  grant  a  license  or  dis^ns^tioii  for  a 
losger  term  in.  tlmr tenancy,  than  i  he  hdi  mtbe 
M^faicn7(10l);  nnlem  under  a  (pawep*  spnnghig 
fmm'lhe  ?fee. .  '  ^ 

^  This  eiroDmstatlce  venders  tit  expedient  thai  in 
all'  settlements  of  'MLan<!»*s,  -  of  which  copyhoUs 
are  holden,  but  tnore  partieularly  when  thepro- 
peity^has  been  -  usually  let  on  long  leases^  oris 
likely  "to  'become  tmproveable  by  building  or 
otherwise,  a  power  should  be  insertedv  aotbo- 
risingi  the  person  in  possessiQeo^of  the  manor  for 
the  time  i  being,  (bowever:  limited  his  iA:(6^e9t)}to 
graast^liitttiise&todeBuse  for  such  period  of- time, 
sod;  mider  such  restdctions  as..  circumstaiKes 

,  (100)>  Whoii.il^  cust^m.has  ^   A»  i^ieetneot .  I0 ;  grfnt  > 

sfttli^.  the  &ie  foir  licenses  of  license^  fin*  which  a4X>nsUen- 

this  nature^  it  would  seem  that  tion  Is  paid^  will^  of  course,  be 

the  lord  may  he  compelled  in  enforced  in  eiqfuitj.  Hw^^^ 

equity  to  grant  a  license,  Bal^  v.  ^ii#<e9t>  NeL  C.R.  4% 
Zardv.^gardycUedToth- 107-8.         (101)    jR#^    v...iEm*,^ 

6  y'm>€^  (Y.e.)"pl.  8.f  but  Bfowrt.  40, .  SiC.  v(/kll«  & 

aot^oiherwe,  see^'Vol.  Cas.  Dekban»),'6yin.  <>>p.  (l<i) 

&  Op^irr.    Pt^t  Ch.  W3,  in  1  Roll.  Abr.  511.  (S.)    <* 

Sir  J7.^Peac%.  v.^JDiiAe.^  Ten.  5)03»  9^..    JIwi^a  ^ 

Somerset.  ;  Aiiirer^a  K«b\^^86i 


Ch.  XI«]  other  Dipmsations.  iSZ 

may  ^roem  ta require;  takm^tite^iiBindl! finely  and 
confonbin^ ittt  diL respects  %€h  dib  eoslomiof  the 
manor.       '  •  '      •   «    t  !  ,.  :    .     i  ,,.? 

*It  is  doubted  wbetbeT'  a  ste^atd'  oi|R  grait  a 
liceode  to  demise  ffirttste  ^^Snk\ '  as  ia  lioensei  lis 
not  a  ministerial  act,  yet  I  apprdiend^  mderla 
special  authority,  the  steward  may  grabit  iioeaseb 
to  ^lien  by  deed,  either  in  6iH  court  or  out  (tf 
court  (102);  and  that  by  particttiar  custom,*  eveli 
without  an  express  authcmty^  a  lieettse  grafted 
by  him  in  court  will  be  good  (103) :  and4fl  ^would 
seem  that  the  lord's  signing  the  court  booki  or 
receiying  the  fine,  or  the  like  act,  would -be 'a 
confirmation  of  the  license'(  104). 

When  a  license  or  dispensation  is  obtained  for 
creating  a  common-law  interest,  or  other  act -ope- 
rating to  the  lord's  prejudice,  the  terms  of-  such 
license  or  dispensati<m  must  be  strictly  pursued ; 
so  in  Jaeksaw  v.  Neal  (105),  it  was  held^  that  a 
license  to  let  for  21  years  from  MtcfaaehsaB, 
would  not  authorise  a  demise  f6r  that  teem  fiwn 
the  Christmas  following. 

And  wh^n  a  license  has  beett  acted  upcin  to  the 
full  extent  of  it,  i  second  lease  under  it  would 
not  be  warranted  (106). 

(1.02)  4^U,  p.  128,  &c.  ^  j^^^^^  II  East,  56. 

(103)Kjtch.lM.Scro^;s,87:  /  (105)  C^.  Eliz.  994. 

(104)  Coi  Copi  8.  44.    Tr.  (106>  Mo.  1S4.  oi.  599.    It 

101-9.    Satdi.  1^.    9  Watk.  was  doubted  in  this  case  whe- 

OQ  Cop.  |)X7.  '  ther  the  second  lease  ^odti  be 

A  UoeBSe  misjf  ba  presumed  a  forfeitare.    Vide  6Titf.  Cop. 

he  re  a  grant^wotild  not.  Doe  (H.  c.)  pi.  1  &  2. 


4iiicferifa^laceii8e!td  demist  for  fi^e  Qr^^^ipSi.  ^-^y 
hMei  p{  mheritbtBee^DJi!  for  j^iatOWii  Mf^W 
lease  fcOri  thtebjjwqrit  ertfoftfc^  ftKf>>X 

Iffcekise  I  to  a'06|)|ifap)d^n.fw  ilift^  t^  l$t%  tb^^^ 
^6i|rs>d£  be  soilimgjli^^df.a  l€)9^.£i^.tjb^.yea0 

Motbootaay-limilatian, ^inraaheM  goPidiA^^l^ 
for  three  years  determinable  wi^  rthe^  Ufc;  pi  ik 
eopyhokbBr;;bull  iti.w/ai^  s«id>.  itbat.  if  ^le  cqpy 
boblef ^ad liad  lea ^fitat^s  la  foi^,!  th^, ]^a3^  would 
have.ibefin  a- forfeiture,  beoans^  t^iesi  jbe.wooU 
have  done  more  than  he  was  licensed.  1^  4^* 

lieensei  ectald  iiK»^l^^made:to,)>e^Toid;,bij^_aw- 

qDiidi|;iQnijififC0ii8»l^>b€i<VWS.|s  thipniit  ^^J^tUp  \}^ 
ufttil  tb^.^nditwn  performed,,, ., ,  ^,^^      ,.,  „  , 

As  a  license  to  dejnuse  operates  onJl|Fi|t9ij^ljii^' 
pensation  on  the  part  of  thelord^i^.ioiiaw^M 
a  lease  by  teiitot  in  tiil,  witliltceiisfe  ctftk^  lorf. 
wiU  not^biind  the  issue  in  tail  (109). 

(107)  W^He^^  v^B^iuvf, ,    ^^tS^^Mfw^se^M 

Cfo;lac.^3(9*-7T    ;  [.     ■  lord^  J*c«a9fer  *»*  f*?  ^ 

.  (Ifia)  ikqphaw^  1PjIn..$>C,  lease  make  hi» fg^^l^^tlf 

(odlfed  H/oMon  v,:4rrQif»imt\j)s  cop|l|»Qlfl^  ^^n^^i?^  ^ 

Cro.  Mt*  4W-;SlC^,Qw.  Tfttr  i<^^^  g^^te 4t^  pfgr  -igiffl 

aQd'deB\a  «i]BibuS{dcSb9fmh;q^  bjr.  cc^y  ..to^l^^t^iAi^,^^ 

itr'MWledgty.  BmtUry^^mip^:   :  ai^,^W|.ihpiq(^  oaitoJT.S.  and 

(109)  Kitch.  16^|cTybQli44s4v  his  heirs,  it  seems  t^  ^ 

*'  But  if  the  tenant  in  tail  of  issu^.of  jthe  lesscpr^  f|or  J.S., 


Cn.'lCi!]  othet^  IHipsOsatiims.  tS^ 

'A^tktMim^t^t^^  «op)rkoMflri(Bl  feafto^lali^nutlfr  a 
tl^dgana-  ^a(^  '4iritfaout''&aBt8fii  ^4b4i!#w;i{ftii* 
jfifdg^d  a  gbod  cuibtoni  (lil^b  bntanoucfcom^bit.a 
tell  tot  dt  trill  to^«ki^'^  ale»e(fiirjM£s  hy  Vaisimi^ 
of  the  lord,  c3ould  «idt  be:eu^piHtedi^l]]l(>t  )>:k  il 

As  the  lord  can  seke'li^  fdiiaifbrffiitaB^llrli^ 
teilaiit'  (Should  l^^ig'faoii)tesJair^k%a(tolifaijtoy, 
SO'  it  wttuld  i^enl'thi^^ac6p)dio\der^  efemtHiht 
ht  A<moW^iag^  only,  may  Mtitfaoiit  arlkleiise^fiuU 
d^M^hh'oui^ed' thai  are'  m  'aiir«iiiiiiis/Btate^)ibod 
bttUd^o?thirS'(lll2):'    '  -  ^>  '••  '^-'^  -v.  .^  .-Miij  joi 

*A'lesii^e  With  Ircefiste^  it'tiXuiit  be  tqcolirfotb|d|  ia 
a  VK>ttimo<i-f aw  tod  hoK  a^o^^holA : iiiteffdst;)  iiiiid 
M'ay'  be  "asi^gtied  without  any  fiirttier  licaiise/  oiff 
the  lord(ll&).  •   • ; '.^  . ' 

it  is  extendible  at  lawXtM)^^ndi«rUl;begtod 
e^eti  ^giiin^t  the  !ohl  by'^s^efat;^  iJF'tbe  heea^e 
Wer^  g^ainitdd  by  him,  or  hi«  an^rat|iP<Dr  piredeW 
ciSiiisbi*,^  ^ei^ed  in  fee  irimple  of  IJie  m6(nor(il5)/ 

nor  the  lord,  cannot  enter  and         (1^)  Wrdif^\1teet>^;  dV^V 

40  years  by  the  lord'^.,Upeqse,.  Johnson  v.  iS^fitor^,  i  Roll.  Abri 

and  dies/*and  his  issue  surren-  608.  pi'  li.     ^'^iTAiiil^  lib'' 

jditW/:«;fcAdh3ii  ltefrs;*iias  1  Wi^tk.^n  €fl|»<  \3ai>.^    j  »  ; 
iadikti  norl.S.  eamibft^^ilter  and         (114)  Gilb.  Tfen/.N.  U8<a.. 

defiftafclflb  lettfe.^'*       -    >  see  centra  FtcMlvi<9»^,  MHjdU. 

'  ft  16)  ^  FiAriMl^rs/*  'V.  £*ijt«i^-  -  Abiv*  «».  t?Mt.)  -x^^iA  oHm, 

ftM«3 B:ib.'d44;^eftte  ^o^h^^  (kak,i9^:B^ii£V6ft,ves^    :> 

99:  "ViA&kAl  3%riij^^jj»(lg^;'    Hobl4Tn^«hA.ld«)d<lW«er. 


OfLicMiisnna 


[Pa<it  1. 


sioner(116). 

•  'l^eitures  iha^r  alko  be  dkpi^ilsed  with  or 
#aivd4  in  Variott'd  ways,  after  tl»e  ford's  title  of 
eiitry  aiitf  geiztdie  has  accruedi^l7);  as  for  in- 
si^ee;  bjr '  Ifc^  re-admissidu  of  tie  copyholder 
who  committed  the  forfeitiire  (118),  or  by  the 
ddttiittoi^e  of  his  htkt(ll&)\  eft  ^n%  ^  i 
k\iati)A  see^  by  the  presenttnent  of  the  deafli 
of  him  who  committed  the  offence,  sach  pre- 
sentment  being  an  acknowledgment  of  him 
as  a  tenant  (120);  or  by  the  ainercement  of 
him  for  non-appekrance  (121) ;  or  by  the  ac- 
ceptance of  a  starrender    from   hitn  (122);  or 


(116)  ^nte,  p.522. 

(117)  In  Penn  v.  Merivall/ 
OWi  e%  it  wai  heU,  Oiatagraiit 
of  tbe£neelu>ld  before  entry  for 
a  forfeiture  by  leasing^  without 
licenfiej.'Was  an  affirmance  of  the 
leoBe.  sedqtt^ 

<119)  Page  V.  Sftiith,  Holt; 
Ml.  'Mi^  V.  BoJktffy  1  Ler. 
26;  Ct»i  y.Wentfeprthf  T<Ah; 
107-    Doe  &  mmery  S  T.  R. 

17«;   ■■    ' ''  ■    '•-*  '' 

1  '«:d3.  ate. /•  bur  see  i  Sfkhh 

r, « i«-i->  f  30  Efai  eitfed  T6th:^ 


(l«oy  Doe  &  ifWIfei^,  ST». 
ITli  where  'LordK^nyttfi^  eit- 
pt^led  his  irpitdbn,  ^at  not 
oidy  admission  of  iAie  copy- 


holder  or  his  heir,  but  any  act 
of  recognitioa.  on  the  part  of 
the  lordy  would  preclude  hi& 
from  taking  •adyantage  of  a 
forfeiture. 

(121)    1  Freein.  517.  ^ 

104:  it  was  tfaimt  bdlltol* 
a  disfMiiStttiili^  althoogb  the 
amet^lsliietit -lAMydd  aolrbeo- 
tMatedor  l«v!ed«^  ^  "- 
-^<1P2I»)  4^<Fn»^.:e«rv  KM 
p.  Itr,  sayB,^^ir«>pyhotel* 

''  feitui^^  and  eM^sofifS^ 
''  toithe  xjBt  witoMm.  fod  kis 
''^  luKaitted^  lia,  ihefhad^  ^ 
''ishiJl  not  take  advantageo^ 
''  forfiiliTC." 


Ch,  XI-]       othf^,  Mym^9fi^fnfi'  §?? 

of    rent,,or  .smi,«g«,^  ,^   Ijy  .  iji^ain^^^    % 

either  (123).  ..'*r,:'n.n: 

affiQiW#.  tp  a  4isp¥?Wf^tiQ9,  ,yr}\l  ^f^  #<r^rtffe 
titled  Jto  the  H¥«ifQr  in  reii^i^f v  iW  ij^Y^r^Wff* 
bult  npt  so  ias..*9  give  effept  tp^^gr^t^ftf  a.cjft??*? 
mpnl^w.ipterQSjt(1240.,.  ,  .   .,  m   —.:,,,.;...,   ..,!,. 

But  8^ V lord  l|y  ^oqg,  a«  t>y,^i^isia,.,cwf|^J; 
d^^pepse,  wi^  a  fofjfeitufe  tp  bipd.jljbe.rigjjjiif^ 
lord(12i5>     ,    _:  >     -^  ■     ,  .     .,,.    ,p,,r  ■,,. 

And  it  is  e^semtial  that  the  forfe^tw^  8(^^14.]'^ 
known  to^he  Iprd^  otl^^wise  the  adnptji^twpe^:  acr 
ceptance  of  rent,  or  like  a9t,  will  nojl;  operfM^e,^^ 
a  dispansatipn(126);  but  t^e  lord  shall  be  pr^^ 
sumed  to  have  notice  of  failure  of  suit  of  court, 
non-payment  of  rent^  &c.  (127). 

(19d)   E0$t6ourt  y.  Week$^  €^<  Qai*^  5334.  ^imtleit.Woi- 

1  Skilk.  im.    1  Freem.  517-  lingUm,  or  Miii^U  ^  WeoMii^^ 

Garrard  v.  Lister,  1  Keb.  16.  t(mx  Cro.  J^*.  166..     1  RolU 

Hamte?  V.  Hamlen,   I  Bulst.  Abr.475.  (C.)    Co.  Cop. «.  61. 

1S9;    Boom  V.  Tkurleff,  Toth.  Tr.  140.   GUb.  Ben,  «47.    lb. 

1074  GUb.  T^.S47-8,  334-5.  N.  178.    And  se^  8  P'Anv. 

Co-  C0p. «.  61.  Ilr.  140i  6  Via.  207^  I  New.  Abr.  489. .  6  Via. 


Cop.  (A.d.)  btttfiee  Godb.47.  Cop.  (A.d.)  pi.  14.  Com^ 

Acceptance  of  reot  is  of  an  Cop.  (M.  8.) 
a«^blguou$  nature,  Doeh  Hel-         (1^7)  LordCormoallis's  case# 

iier,  3  T.  R.  171.  2  Vent.  39.    And  see  Wk^46fH 

(lM)JMf|&«Y.JBalrer,lLev.  oase^  4  Leo>  940^  vji^re^^ha 

M.&C.    (Aftmifn^  V.  AOrer);  widow   intitkd  ^to   freebencb 

l.Kicb« d6.  MdiseeHolt,  161.  dnripg  oh^te  i9id«ity>  w»s  i|A- 

a^rSalk.  lOOu    AiUe^  p.HSia2.  ni|ttedby,ibQ')oid  at^llid^ 

585^^.-  /  ;.  *    V  .   .5-  tipenq3P,.bu1^P«irtdcl|»lifiihad«n 

(125)  MiZ/kc  V.  BffikeriiiK&p*  nolice^.and  the  lord  iTaB  MA 

(126)  Mathews  v.  Whetton,  to  be  bound  ^y  |lie^«dinittNH^ 


OfLkmMimd  [PaktI 

,    A  lane  iir  a  toim  of  yeti^,  lMibo«t  Kcease, 

tftottctidftttf  *4ii0<Mp]pii«U  iqlMiwI^' sttch,  for in- 
fflnf  *t'  W''wnte»  ^ilihitufition  t)f  ^Mit,  ftis.  tnay 
defldy  U  dk)MM*dwiai  by4iik  ittd  proim^ 
ftM,  hammtrn  MonkBdWi  Mtite(l»);  trat  aii  act 
winch  tends  to  the  total  annihilaticm  of  the  topy^ 
koM^  'wieirefll,  a*  ^  feoAMtii  with  Kt^^  ap- 
|i6Mi>  td  furecUida'  any  aiibsequelit  aArmance 
9t  M£hmtaault,*egAept  ander  a  new  rabstantrre 

gn»t(129).-'  •  *  ' 

It  hrfa  been  tdoabted  whether  *tti  attainder  of 
treason  ct  fdony,  is  not  also  such  a  destraeticm 
of  the  copyhold  int^^t,  bes  to  preclude  an  act  of 
dispensation  (ISO) ;  but  as  the  crimes  of  treason 
and  felony  go  to  the  incapacity  only  of  tiie  per^ 
son,  I  mast  aappese,  that  a  forfeiture  by  the  com- 
mission of  eitfier  offence,  is  as  open  to  the  dis- 
pensation of  the  lord,  as  any  other  act  incon- 
sistent  with  fhe  nature  of  a  copyholder^s  interest, 
under  the  original  grant  of  the  estate. 

We  have  already  seen  that  these  is  no  relief  in 
equity  against  an  act  of  forfeiture  which  leads  to 
the  dish^ison  of  the  lord  (131);  but  whe^  the 
forfeiture  is  not  wilful,  as  in  the  case  of  permis- 

(ISS)  Jnte,  (N.ld4.)  Peachy  v.  Duke  ^  Semmet, 

<lS9)Co.Cop.i.61.Tr.l40,  1  SWa.  44S^  wb^te  a  copjf* 

(ISO)  1  Watk.  OS  Cop.351.  hcUer  m  nud to  teye 4mo  r- 

(131)    jhUf,  p.  494j  496,  liered  agftfMt  a  fatfailprf  by 

(N.7.)  Bat  9et  Shelley  v.Mw-  making  a  kaae  wittionfc  a  li- 


in  Lord  Correntrjr's.  tima,     oenBe.    6  Vid.  Abr.  p.  114. 
§  Car.  1,  cited  in  8hr  Hmirp 


live:  Wai«e(iaiX>w*F)We'^*  ^  rtiiiniij:*3); 
aad^ha^a'tsawpt^alia*  csi'te  iairie  itobtiK 
lord,  1^  OB  iUNi[>p«xBtet^'^De«OTlif!abrJ(13^; 

oaae' ef  ft^ater'v  rofaial  to<Tli^»tM  fiitlpW 
feaUy  (1%),  a^Covit  el  Bqi^iiill  telMWilgna^ 
tbeM^tare.  .  - '  ■■'  ■''-■'!  '!  ■'£<'' 

la  Ibe  cas«i  ai  Timuu  v.  PoKfer  J*  3^SiiM> 
o^frN9r«H/«r(iaS),  whicb.vasa'ttiHii^  Ofaawncr 
to  be  i*elieT«d  «gftliwt  :«  SntfelhBe^iiisfMii^ 
trees,  the  Court  directed  an  issue  to  tr^,i'^)MtSl: 
tbe  primal?  intention  in  fdKBg'  tim  -timber  >^as 
to  do  VasteT  or,  (as  tbe  oiM]er'wab''dravn''i^i,)) 
wbeUier  tbe  supposed  waste ivaimUi^  oriiott 
Upon  two  several  trials  it  vas^foand  :£(w^tlie 
pl^fUiff,  aqd  the-det^ree  waitj  fcbat  tbo' pBiiirtiff 
should  be  relieved,  aad  the  d<Afirfant.  to  clblhwr 
pi^^ssion  and  account  fee  ihn  tneraie  ^rofitB- 

.  .    .,■  ■■'..-■■■  ■■   '■       *  '    i 

,.{.13^)  T^mm  y.  Porter.  &  ,  doctonw^f  <:o|B>B^f#i!»n.iiSBl)4 

BUhop  of  fVorcater,  1  Cb.  Cil  .exteoded  to  aqts  f)f 'TQ^itBtfV]| 

96.     S   Freem.  137-     Commia  waste,  orof  disinheriwin  tp.the 

+;  i«MmeU,  cited  Toft.  108,  '  lord.  Mnle,  p.p.  494^  495,  n.  7, 
ttU-C  Tki.  Cop.  (E.dl)  pt.3;  '  B09.- bBtsee  contm  as  .to'^-' 

Vtii  gbt  ISg*.  iK  Sir  Benff  luatuf  wuto,  I  B^.  Cil.  Abtl 

Pfaf^i.y.I^t,<!fSovfiiwtf,_  .  12Ii,.J»jp«j  v,  ^g^i.ju.l 

(133)  ^n(e,  p.  509.  (n.61.)  (i: 

(154)'  1  Stra.'  449,  453,  id  664. 

Sir  J7.  Pedc)uf''v.  i)uke  of  So-  E^tm 

fBW***'.  ' MariJl  v.FUtler,  6  Vlii.  in  1^ 

Copil^.  c) 'pC  SrJ'  WKttler  </.  (t'Vu 
Cagi,  lb.     Lucat  V.  Penning-'         (1 

ton,  1  NeLC.B.r.    But  the  FMei  ' 

VOL.  I.  "a  m' 
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Aad  \a  aaother  qase  (137),  wh^re  a  forfeiture 
had  been  committed  by  cutting  down  timber  on 
om^  copyhold  to  repair  the  tenements  on  another, 
the  Court  of  Chancery  nejieved  agaii^t  th^  for- 
feiture, on  payis^ent  qf  a}l  the  costs  both  at  law 
^nd  in  equity. 


(137)  Nash  \,  Ear  I  of  Derby, 
9  Vem.  537.  Pre  Ch.  674. 
1  Stra.  450.  3  Eq.  Ca.  Abr. 
in.  And  «ee  12o|9(f «fi  T.  JE>mi 
of  Exon,  cited  1  Stra.  450. 
Morley  v.  Earl  of  Derby,  cited 


8  Vem.  665.  4  Ves.  705.  A 
forfeiture  by  n^lect  of  repara- 
tion will  be  poiged  by  the  re* 
y^ittk  bein(^4WB  befi^re  the  en- 
try of  tliQ  lord.  QUb.  Tqi. 
349. 


[   fiai   ] 


...  •     .        ■     '  /   '        • 

CHAP.  XII.     •  ' 

.    -    ■ 

Of  the  Action  of  Ejectment,  and  4^6  swerat 
Plaints  in  nature  of  Common-Law  Writs: 
And  q/* Evidence,  Pleading,  Pbescriptioh, 
ifc. 

FIRST,  OF  EJECTKfiNT. 

Although  a  copyholder  must  in  every  action 
real  implead  and  be  impleaded  in  the  manor 
court  (1),  yet  it  has  long  been  established,  that 
he  may  try  his  title  in  an  action  of  ejectment  in 
the  courts  of  common  law. 

In  the  case  of  Melwich  &  Luter  (2),  the  first 
point  resolved  was,  that  the  lessee  of  a  copyhold 
for  one  year  might  maintain  ejectment,  in  as 
much  as  his  term  is  warranted  by  law,  and  that 
it  is  a  speedy  course  to  recover  the  possession  of 
land  against  a  stranger. 

But  as  a  copyholder  cannot  demise  beyond 
the  term  of  a  year  without  the  license  of  the 

(1)  Stevens  v.  Eliot,  Cro.  328.  Spark's  case,  Cro.  Eliz. 
£liz.  488.  Post,  tit.-' Gusto-  676.  S.  C.  (caUed  Sprake's 
mary  Plaints.*  case).    Mo.  569.     Frosel     v. 

(2)  4  Co.  ^6.  a.  S:  C.  Cro.  Welsh,  Cro.  Jac.  403.  Anon. 
Eliz.  102.5  ^^  s^  Co.  Cop.  Godb.  268.  Gilb.  Ten.  213. 
8.  51.  Tr.  119.  Cole  v.  Wall  sed  vide  Stephens  v.  Eliot,  sup. 
and  Bumell,  Cro.  Eliz.  224.  Laughter  v.  Humphrey,  Cro. 
S.  C.  (Cole  V.  Walks).    1  Leo.  Eliz.  524. 

2  M  2 
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lord,  unless  indeed  by  special  custom,  it  has 
been  doubted  whether  the  lessee  for  years  of  a 
copyholder  could  recover  in  ejectment,  without 
alleging  a  custom,  or  shewing  a  license  (3). 

The  objection  has  arisen  out  of  the  settled 
rules,  that  the  plaintiff  in  ejectment  must  recover 
'  by  the  strength  of  his  own  title,  not  by  the  weak- 
ness of  his  adversary's  (4),  and  that  it  will  be 
sufficient  for  the  defendant  in  ejecti^oient  to  prove 
a  title  out  of  the  lessor  of  the  plaintiff,  though  he 
have  no  title  himself  (5);  and,  consequently,  if  it 
appear  by  the  plaintiff's  own  shewing  that  the 
lord  is  entitled  to  enter  for  a  forfeiture,  how,  it  is 
asked,  can  the  declaration  be  supported  ? 

There  is  certainly  much  dicta  for  the  position 
that  it  cannot  (6),  but  I  must  submit  that  it  is 
quite  clear,  that  a  copyhold  may  be  recovered 
nnder  a  declaration  upon  a  lease  for  years,  with- 


(3)  WelU  V.  Partridge,  Cro. 
Eliz.  469.  a.  2  Esp.  N.  P.  449. 
Er'uk  V.  Rives,  Cro.  Eliz.  717. 
Crampom  y. Freshwater, BroymX, 
133.  Gregory  v.  Harrison,  Mo. 
679.  Supp.  Co.  Cop.  8.  80.  and 
see  Ever  v.  Aston,  Mo.  S79. 
S.C.  1  And.  193.  Glib.  Ten. 
913.  et.seq.  But  see  Rumney 
V.  Eves,  1  Leo.  100.  Gilb. 
Ten.  436.  N.  92.    Post.  n.  8, 9. 

(4)  By  Lord  Mansfield^  see 
4  Burr.  2487.  2  Esp.  N.  P. 
455. 

(5)  BuU.  N.P.  110. 


(6)  Ante,  (a.  3) .    la  Pet^ 
V.  Evans,  2  Bi^nl,  40,.it  w^ 
held»  that  in  an  ejectment  by  the 
lessee  of  a  copjfaolder,  it  is 
suflficient  that  the  ooimt  be  ge- 
neralj  without  any  mention  of 
the  license^  and  tftat  i£  llie  de- 
fendant pllead  not  ff^^,  then 
th(&  plaintiff  .ought,  to  ahew  the 
license  in  evidence:  But  that 
if  the  defendant  plead  specially^ 
then  the  plaintiiF  ought  to  plead 
the  license  certainly  in  his  re- 
plication^  and   the    time  an 
place  wiien  it  watf  made. 
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Out  shewing  a  license  or  alleging  a  custom,  and 
this  not  only  from  the  common  riile,  that  the  de- 
fendant shall  confess  lease,  entry,  and  ouster, 
(making  the  execution  of  a  lease  unnecessary,) 
and.  by  which  any  question  as  to  forfeiture  is 
avoided;  but  that,  as  between  the  copyholder 
and  a  stranger,  the  court  w6uld  presume  that 
there  bad  been  a  dispensation  of  the  forfeiture, 
unless  the  lord  had  actually  entered- 

And  it  is  to'  be  observed,  that  although  the  de- 
fendant need  not  shew  a  title  in  himself,  yet  he 
must  prove  ?i  subsisting  title  oiit  of  the  lessor,  so 
that  producing  an  ancient  lease  for  1000  years 
will  not  in  a  freehold  case  be  sufficient,  unless 
possession  under  it  within  20  years  is  also  proved, 
and  production  of  a  mortgage  deed,  where  the 
interest  has  not  been  paid,  and  the  mortgagee 
never  entered,  will  not  be  sufficient  to  defeat  the 
lessor,  who  claims  under  the  mortgagor,  because 
it  will  be  presumed  that  the  money  was  paid  at 
the  day,  and,  consequently,  that  it  is  no  subsisting 
title  (7). 

And  in  DatpninglMm' s  case  (8),  it  was  ex«- 
presfily  resolved  by  the  Court  of  B.  R.  that  if  a 
copyholder  make  a  lease  for  years  Avhich  is  not 
according  to  the  custom  of  the  manor,  yet  the 
lease  is  good,  so  that  the  lessee  may  maintain  an 
ejectment,  for  that  it  had  been  several  times  ad- 

(7)  BulL  N.F.  lip.  oitea  (8)Ow.ir,18.Andsee5«r«i< 
WiUm  ▼.  Wxtfiefhy,  8  Ann.  in  v.  VirraU,  cited  Cro.  Car.  S04. 
Kent,  by  Holt,  Ch.  J.  Peter*$  ease,  cited  Godb.  365. 
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judged  in  that  court,  that  between  the  lessor  and 
lessee,  and  all  other,  except  the  lord  of  the  ma- 
nor, such  a  lease  was  good. 

Again,  in  Goodwin  v.  LongJmrst  (f3i)^  all  the 
barons  of  the  exchequer  held,  that  the  lessee  for 
years  of  a  copyholder  might  maintain  ejectment, 
for  that  it  was  a  good  lease  between  the  parties, 
and  against  all  others  but  the  lord. 

But  it  is  quite  clear  th^t  an  ejectment  cannot 
be  maintained  by  a  copyholder,  except  imder  a 
lease  at  common  law  (10). 

We  hare  seen  that  a  surrenderee  may  recover 
in  ejectment  upon  a  demise  laid  between  the 
date  of  the  surrender  and  admittance,  and  that 
it  is  sufficient  if  the  lessor  of  the  plaintiff  is  ad- 
mitted at  any  time  before  trial  (11),  and  this  be- 

(9)    Cro.  Eliz.   535.     The  S'praAre*5case,)Mo.560.FoM2doit 
same  was  said  in  the  case  of  v.  ^IrroioimitA,  Cro.  £liz.- 463.  a. 
Homes  &  Bmgley,  see  Sty.  380.  N.  9S.    Gilb.  Ten.    Rmnuag- 
Again  in  fVheder  v.  TimUon,  ton  on  Ejectment,  9AS,  Ballan- 
Hard.  330,  it  was  said,  that  if  tine*s  £d.  362.    But  see  Jack- 
ie lease  be  found  made  by  a  ton  ▼.  Neal,  Cro.  Eliz.  395. 
guardian  or  a  copyholder,  such  (  10 )   Sparks    or    Sprake's 
a  lease  will  maintain  the  decla-  case^  sup.     Cole  v.  Walles,  (or 
ration,  though  their  leases  and  Cole  v.  Wall  &  Bumell,)  sup. 
grants  are  void  against  the  lord  (11)  Benson  v.  Scott,  1  Salk. 
and  the  infant.    Vide  also  Col-  185,  &c.,  {ante,  p.  87.  n.  84.) 
Uns  V.  Harding,  Cro.  Eliz.  633.  Roe  d.  Jeffereys  et  al.  v.  Hicks 
Stoper   V.    GUfson,    Mo.  639.  ei  al.  2  Wils.  15.     Vaughan  d. 
Humney  &  Eves^s  case,  1  Leo.  Jikmsv, Atkins, SBvan. 97 SS^7. 
100.     Cole  V.  Walles,  lb.  328.  Holdfast  d.  Woollams  v.  Clap' 
S.C.  {CoU  V.  WaUandBurnell,)  hani,  1  T.R.  600.   Doe  d.  Ben- 
Cro.  Bliz.  324.    Sparks  case,  fit»^loi»  v.  Hall,  16  East,  906. 


Cro.  Eliz.  676.    S.  C.   (called     Ante,  p.  153i4,  350. 
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cause  the  title  of  the  ranrender^e  when  adirikted, 
is  perfect  frdm  the  time  of  the  surrelide^y  as 
against  all  persons  but  the  lord  of  the  manor  t 
this  doctrine  applies  equally  to  a  purchaser  and 
mortgagee  (13). 

And  it  is  already  shewn  that  the  customary 
heir  may  bring  an  ejectment  before  his  admit- 
tance, such  admittance  being  only  necessary  as 
between  the  heir  and  the  lord  (13) :  it  is  not  even 
requisite  that  he  should  be  presented  to  be  the 
heir  (14). 

And  under  a  reversionary  grant  to  B.  (the 
nominee  of  A.  a  copyholder  for  life),  to  hold  to  B. 
for  the  term  of  his  life;  immediately  after  the 
death  surrender  or  forfeiture  of  A.,  the  legal  title 
of  B.  is  perfect  without  admittance,  and  he  may 
maintam  ^ectment  on  the  death  of  A.  (15). 

In  the  above  case  of  Holdfast  &  Claphamj 
Aishfatirst  J.  in  delivering  the  opinion  of  the 
cotift,  estiablishing  the  relation  of  the  admittance 
to  the  date  of  tJie  surrender,  said,  '*  If  then  the 


(1^)    Holdfast  d.  WoolUma 
V.  Clapham,  1  T.  R.  600. 

(13)  Ante,  pi.  346.  Roe  & 
fficifc*,  2  Wilfl.  15. 

.^14)  Rvmney  &  Epet^  1  Leo. 
100.     1  T.R.  601. 

(1^)  Roe  ii.  Cosh  V.  l/me- 
less,  2  Baraew.  &  Aid.  453. 

In  the  case  of  Anderson  & 
Heytpoo^,  3  ^^«  321,  f  Leo. 
30,  it  was  holden,  that  a  copy- 


holder of  inheritance  of  a  manor 
in  the  hands  of  the  King^  and 
who  was  ousted  of  his  copy- 
hold, had  not  gained  any  estate 
so  as  he  might  make  a  lease 
for  yearSj  upon  which  to  main- 
tain an  ejectment^  but  that  he 
had  a  possession  only  against 
all  strangers.  And  see  Naison 
V.  Remington,  .C^ayt.  X^  Ante, 
p.  150,  402. 
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**  sQirenderor  18  oidy^pansidereftiu  the  lig)it  ojf  a 
"  tru^t^e,^  for;  th(^.  $mn^q4^ri;c>  Tyha»tey^r  wght 
**  bai^q.^eii  tjie  pfu»^  ^ijmerly^.  io  )th^8^  ds^ya  the 
"  courts  flKay^  coqaidered  ^bift  sypjeci/^  .at  actipn 
*^  witli  greater ,  liberality ,  aad  willuey^  CHifiera 
*^  tffH^tt^.to  set  np  afpnnal  ol^ecifQa  a£ai93t.the 
**  flwftiff^  reiQpYerixig  the  poss^ssipu  of  tbatpro- 
''  perty,  which  h^  OAly  holds  ia/M>.  right,  jaaxd  for 
**  Ai5  benefit" 

But  it.is.iiow  deemed  to  be  fiiUy  settledi  that  a 
person  cannot  recover  in  ^ectmeiit  even  agsinst 
his  own  tiiiist^e,  upoa  an  equitable  title  (1.9) ;.  foi 
although  a  court  ,of  law  will  iu.many  cases  direct 
a  jury  jto  presume  the  surrender  of  a  term  of 
years  (17)9  and  also  a  surrender  by  a  copy- 
holder (18);  yet  the  legal  tijtle  wUl  preyail*  where 
a  surrender  cannot  by  pQssibUity  under  the*  cir- 
cumstances be, presumed  (19)i         . 

And  in  the  case  of  i?oejfc  Wroci,QtO)^wk^fe 
the  heir  at  law  of  th^  mpiAgagor.  whp.Md'Uot 
surrendered  to  the  use  of  his  will>  recomered.  in 
ejectment  against  his  devisee,  the  mortgagee  not 
having  been  admitted,  Lord  Ellenborough*  C.  J. 
said,  *^  We  can  oiily  look  to  the  legal  estate,  and 
**  that  is  clearly  not  in  the  devisees,  biit'in  the 

(16)    Sae  the  cases  men-r  (17)  Biin.N.P.110;2T.R. 

tioned  in  the  report  of  Doe  d.  696. 

Shewen  v.  fVtoot  <md  oiher$,  (IS)  Roe  ^JLmoe,  I  H.  Bl. 

5  Bast,  13S-9.  n.  (a).  aiidZ><»r  457*^»'  1  Vea.  236  in  Cookes 

d.  Wood  V.  Horm,  %  Tauiit.  ▼.  HeUwr.  4nU,  p,  9»e,  12S5. 

54.  (19)  ST.B.  696. 

.  (90)  Sup. 
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"  heir  at  law  of  the  stfrtenderor ;  and  if  the  de-* 
"  visees  hare  ih  eqtiltiblfe  interest,  they  must 
"  claim  it  dseWh^r^^  anff  tiot  id  a  ecWrt  bf  law. 
*•  For  as^tb  thte'doctrilie,  that' ifticf legal  "estate  can- 
"  not  be  isM  ttp  at  htW'  bjr  a  trustee  against  his 
'^  testm  que  trusty  that  ha^been  long  repudiated ; 
"  ever  since  ^  caSe  which  was  ^a"rgued  fai  the  Ex- 
"  chequer  chambefsonte  years  a^o.'*  (4 1). 

In  bringing  the  action  of  ejiectmentfor  reco- 
vering the  possession  of  copyholds,  it  must  be 
recollected  that  tenants 'in  common  cannot  re- 
cover  upon  a  joint  demise  (^);  but  that  joint- 
tenants  or  coparceners  may  joiiiih  the  deinise(23), 
or  recover  on  the  siltigle  demise  of  their  respective 
shares  (24).  ,    .  .      .-    v»  . .    :  .  <       . 

When  a  pei^cii  hai'  <*^  1^1  title,  he  may  de- 
fend himself  in  ejectment,  laMoUgfa  tw^ty  years' 
possession  (not  being  the  pdsse^sibn  of  the  lessor 
of  the  plaintiff,)  should  havef  ruh  against  him  be- 
fore tie  iook  pbssesmoilv  Dhie  d.  Biirrougli  and 
Wi/er.  Reade(my.  in  that  case  copyhold  lands 

(^1)  Lord  Eflenboroigh  is  <J24) '6*East,  181-2.    Roe  d. 

supposed  to  bave  ^alhidl^  W  the  kapkr '  v.  lAMsMe,   IS  Bast, 

case  of  WuM99  A.  Y^>  3art  i  t9>.  a%}BM»^^X*  Or  on  a  de« 

v.B<^er#,B,R,Tr.y,:?9.G^,3..  inj^  pf,,*^^  ^^le  by  eack. 

See  N.  a.  5  East,  138.               .  Doe  &  Fenn,   3  Campb.  190. 

(«2)     Cror   JTad.    183,   106.  See  fUrtlier  ibb  to  proceedings 

2  Wils.  232.  S  Sir  W.  Bl.  1077.  in  «jec«mefat  to  i^edover  posses- 

(23)  Bon^  ▼.  Jim^,  1  Lord  sion    of   copyholds,  post    tit. 

Raym.  726,   in'  which  Holt,  '  Eyu>BycB.' 

C.  J.  held,  that  the  case  of  MU-  (25)  8  East,  353. 

liner  &  ttoUneon,  in  Mo.  682.  Twenty  years*  possession  by 

was  not  law.  B.N. P. -107.  a  mortgagee  of  copyholds  is 
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were  grhnl^d  ia  1736  to  A-  to  held  to  bim  and 
lu»  90im  B.  and  C<  auccewively  dumg  tjieir  lives, 
and  the  life  of  the  longest  liver;  B*  biemg  dead, 
C.  in  1777  purchased  by  copy  the  c^Yersion  o( 
the  premises  oa  the  detenniiiatiou  of  the  estate 
of  Ai  aad  of  his  own  life  estate,  to  holdtobisson 
D.,  then  an  infoni^  during  his  life,  who  was  ad- 
mitted. In  17^  C.  surreiabdered  his  own  life  in- 
twest  aad  the  reversionary  interest  of  his  sonD., 
then  still  a  minor,  (but  over  which  interest  he  had 
no  control,)  and  took  another  graat  to  hold  to  C, 
his  daughter  £.,  and  his  said  son  D.  successively, 
and  C.  was  admitted  thereon,  aad  continued  in 
possession  till  his  death  in  1806,  wherenpcHi  I) 
entered,  against  whom  his  sister  £.  and  her  bus- 
band  brought  an  ejectment  At  the  trial  at  Sa- 
lisbury a  verdiet  was  given  for  the  plaiatiff,  vith 
liberty  for  the  defendant  to  move  to  set  it  aside, 
if  the  court  should  be  of  opinion  with  him:  ob 
the  motion  for  anew  trial,  the  growid  relied  upon 
by  the  defendant  was,  that  the.  purchase  of  tbe 
reversionary  estate  by  C,  to  hold  to  the  de 
fendant  D.  (hid  son),  was,  aocording  to  the  case 
of  I>ifet  V.  Difer  (36),  and  other  cases  of  that 
class,  an  advancement  of  the  son  by  Ae  father, 
and  which  gave  the  son  the  legal  and  beneficial 

prima  facie'  a  Ur  i»  the  eqtity  B&fraA  V.  itfat-Hn,  19  Ves.  587 

of  redemption^  but  spedal  cir-  Ck>op.  189. 
cumstances  may  have  the  effibct         (26)    2   Cox  Ch.  Ca.  ^ 

df  keeping  the  redemption  open.  Jnte,  p.  465-6. 


J 
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tnterest ;  unless  a  eai^toni  in  the  tnanw  bad  been 
shewn,  by  i*hich  lie  was  a  trustee  for  his  father, 
or  it  had  appeared  by  afty  coneiirrent  act  of  tiie 
father,  that  he  did  not  so  intend  it.  - 

For  the  plaintiff  i*  was  urged,  that  th^e  was 
an  adverse  possession  in  Gt  for  abdve  99  y^am^ 
as  his  possession  must  be  referred  to  the  new 
copy,  in  wiiieh  the  defendant's  life  was  postponed 
to  that  of  the  liessor  6f  the  plaintiff,  and  that 
as  D.  eoald  not  have  maintained  an  ejectment, 
his  right  of  eirtry  being  ousted,  so  it  did  not  vary 
the  question,  that  he  got  into  possession  after 
the  20  years  adverse  possession ;  but  the  court 
held,  that  D.  had  the  legal  and  equitable  right, 
sund  might  retam  possession ;  the  possession  of  C. 
for  20  vears  after  the  fenrrender  of  his  life  estate, 
by  which  the  reversion  was  let  in,  not  being  the 
possession  of  the  lessor  of  the  plaintiff:  and  a 
rule  to  shew  cause  why  a  new  trial  should  not  be 
granted  was  rtiiade  absolute. 

And  a  copyholder  who  has  been  in  possession 
of  mines  for  20  years,  is  protected  by  the  statute 
of  limitation  of  21  Jac.  I.  c.  16.  against  an  action 
of  ejectment  by  the  lord  of  the  manor,  as  mines 
are  a  distinct  possession  frodi  thfe  tnatoor,  and 
may  be  a  distinct  inheritance  (27)1 

But  the  above  statute  of  limitation  being  appli- 
cable to  copyhold  property,  a  copyholder  after 
20  years  Averse  possession,   is  driven  to  the 

(27)  Bich  d.  Lord  Culkn  et     niel,     10    East,    273.     Ante, 
al,  V.  Johnstm  et  al.  2  Stra.     pp.  24-5,  480. 
1142.    And  see  Curtis  v.  Da- 
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several  customary  plaints,  in  nature  of  possessory 
actions  and  writs  of  light,  wUch  I  propose  to 
treat  of  in  the  succeeding  section ;  yet  as  the 
possession  must  be  adverse,  a  copyholder,  or 
his.  heir  pr  .devisee,  may  enter  at  aky  time  wittin 
20  y^ar?  ^fter  the  exfrns^iim  of  an  existisg 
lesifi^  ^Itl^OUgh.a  right  of.  re-entry  shoaU  hire 
acf:]nie4s  f^  for  a  condition  broken  by  noB-pay- 
mei^tjof  rent;  foiv  dwing  the  lease,  the  lessor 
oonJUl  .i^ot.  ei^ter.  or  siqiport  an  ejectment^  neitber 
is  he  bound  to  en^for  a  forfeiture  coomiitted(i8). 


(^)  l!>oe  d.  Cook  et  ux.  v. 
DanUn,  7  Bast^  2^9.  And 
see  Doe  &  Brightwen,  10  East, 

591. 

By^tlie  1st  sect,  of  SI  Jac.  1. 
c.  16,  it  was  enacted,  that  all 
writs  of  formedon  in  descender,- 
formedon  in  remainder,  and 
forinedon  in  reverter,  of  any 
manors,  lands,  tenements,  or 
other  hereditam^ts  whatso- 
ever, at  any  time  {hereafter  to 
be  sued  or  brought  by  occasion 
or  means  of  any  title  or  cause 
thereafter  happening,  shotild  be 
sued^aftA  tliken  vHthin  20  years 
next  vafter  the  tHle  and  cause 
of  aotbft  &i»t  deiBcended  or 
fallen  r  mi  at  no  time  after  the 
s«M)90  )fleajt6>  and  tiiair  no  pi^r- 
soft  Or  ^^eiMl]^  should  tit  any 
time  thereafter,  make  any  en- 
try into  any  lands,  tenements^ 
or  hereditaments,   but  within 


20  years  neiLt  after  his  or  tixir 
rig^t  or  title,  which  should 
thereafter  first  descend  or  ac- 
crue to  the  same,  and  in  de- 
fimh  likereof,  such  personsso 
not  entering,  and  thdr  beiis, 
should  be  utterly  exdadedaiKi 
disabled  from  such  entry  after 

to  be  made. 

And  it  is  to  be  recollected 
that  by  tihe^d  ^t.  of  the  same 
Stat,  it  was  enacted,  that  if  any 
person  or  persons  entitled  to 
such  Writ 'or  Writs,  or 
such  right  or'  tM6  of 
should  be  af  thel&ieofthe 

said  right  oir  title  first  de- 
scended, accrued,  come,  ^ 
fallen,  wi&in-'ifie/age  of  ooe 

and'tweh^  y^;'fem«  covert, 
4ioti  coihpbs"  nitiitl*;  W' 
soned,  or  beyond  the  seas,  ^ 
then  such  person  and  person^' 
and  his  and  their  hdrs,  ^ 


Gh.  XII.]       Of  Customary  PlainU. 


541 


Secondly i  Of  Customary .  Plaints  in  the  N^xfuffi  jff 
Possessory  Actions  and  Writs  of  Right  (29). 


J .. 


A  copybold€fr  rnxust  in  eVery  ac^tion  real,'  im- 
plead and  be  impleaded  in  respect  of  his  copy- 
hold land,  in  the  conrt  of  the  manor  of' Which  it 
is  holden,  and  therefore  in  case  of  ouster' By  a 
stranger,  he  cannot  implead  him  by  the  king^s 
writ,  but  only  by  plaiiit  in  the  lord's  court,  with 
protestation  to  prosecute  his  suit  in  thfe  nature  of 
a  writ  of  entry,  or  of  assise  of  novel  disseizin^  or 
mart  dancestor^  or  in  the  nature  of  the  grand 


or  mighty  notwithstanding  the 
said  20  years  were  expired,  bring 
his  action,  or  make  his  Qatr7, 
as  he  might  have  done  before 
that  act,  so  as  such  person  and 
persons,  or  his  or  their  heirs, 
should  within  10  years  next 
after  his  and  their  full  ;age,  dis- 
coverture,  coming  of  sound 
mind,  enlargement  out  of  pri- 
son, or  coming  into  jthis  realm, 
or  death,  take  benefit  of,  and 
sue  forth  the  same,  and  fA  no 
time  Aft^  the  said  10  years. 

But  the  10  years  is  ghren  to 
the  heirs  only  fit)m  the  death  of 
the  person  dying  under  dis- 
ability, and  hot  in  addition  to 
the  20  years  mentioned  in  the 
first  section.   Doe    &   Jessan, 


6  East,  SO.  If  the  statute  be* 
gins  to  run  no  Mibsequent^Ks- 
ability.  will  Vf^Sl,  JChe  &  Jmie$, 
4  Tr.  SCO :  And  this  mk  ex- 
tends to  the  lO  years*  daiise. 
Wright  V.  Perkius,  Lin.  Lent. 
Ass.  1733-4.    MSS. 

(^9)  JlTeiy  neal  adkm  i^ei- 
ther  pouetaory,  vsb.  of  his  ows 
pofisesaon  of  sei2iA»-0R  4»n« 
cestrel, .  yis.  (^  the  swm  or 
posaessioa  o^  hia  'andosftor, 
6  Co. a.  AAdrealnodoBBaim- 
cestrel  are  e^er  •  p9ue$$Qiy, 
viz.  wbereihe  apeestot  dies  in 
poaseasion,  and.  the  lands  ^e* 
scend,  ob  tigkd^l,  ik^  when 
only  the  rigbt  descends  from 
.  the  ancestor,  lb. 
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writ  of  right  (30) ;  the  process  upon  plaints  for 
copyhold  laifeds  being  analogous  to  the  conunon 
lav  ^rits  in  real  actions  (31). 

And  this  rule  applies  equaHy  to  copyhold  land? 
held  of  a  manor  of  ancient  demesne  (32). 

In  the  case  of  Scott  y .  Kettlewell  (33)^  the  de- 
mandant in  a  real  action,  for  a  copyhold  estate 
in  the  lord  s  court,  hanng  senred  the  shmff  with 
the  writ  of  accedas  ad  curiam^  to  remove  it  to  the 
Court  of  Common  Pleas,  a  motion  was  made  to 
supersede  the  writ.  In  support  of  the  motion  it 
was  contended  that  the  Court  of  C.  B.  has  no 
jurisdiction  as  to  copyholds,  which  was  stated 
to  be  the  ground  that  the  Lord  Chancellor  in 
Searle  &  Kitner  (34)  superseded  the  writ  with 
costs:  The  motion  was  not  opposed,  and  the 
Lord  Chancellor  made  the  order  accordingly. 

In  considering  what  remedies  are  afforded  to  a 
copyholder  by  plaint,  in  analogy  to  the  common 
law  writs,  it  may  be  desirable  to  make  some  few 
observations  on  the  distinguishing  nature  of  real 


(^)  Co.  Cop.  4. 51.  Tr.  118. 
Co.  JL^  s.  76.  P^nmk  y. 
HUder,  Cio.  Jac.  559. 

(31)  Kiteb.  155. 

(32)  JF.N.B.  I2.b. 

(33)  la  Vea.  335,  11  Apr. 
1S15. 

(34)  Id  Ch.  15  A|>r.  1809. 
Tba  rapprtec ad(K  ''  See4  Co. 
21  b.  referring  ta  13  &.  2. 
Lit.  5.  76,  77j  and  Lord  Coke's 


conuDentBrv  BtaliBflr  the  rttMA. 
timl  the  oopirfaolder  canoot  have 
tbe  wiit  of  felae  jiM^menC, 
being  only  tenant  at  will  ac- 
cording to  the  custom  5  his 
remedy  therefore  petition  to  the 
lord;  and  in  the  case  of  ouster 
by  the  lord  witiiout  cmiae  of 
forfeiture^  an  aetion  of  tres- 
pass/'  Amte,  ]^  36Q. 
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injiiries,  and  in  doiag  this  I  propose  to  purane 
tke  anrangement  of  Mr^  Just.  Blacfcstofte  ia  liis 
Ccmimentaries,  as  a  mode  the  heat  calcalated 
to  elucidate  this  dMBtmse  braiicli  of  copj^old 
tenure. 

Ou8T£K»  or  dispoasessicm,  la  in  copyhold  cases 
oonfiaed  to  the  foUowii^  methods:  abatemMitf 
mtmsion,  disseizin,  and  deforcement; 

Aiatemmi  is  urbere  a  person  dies  sdsed  of  an 
inkerUatieei  and  before  die  customary  heir  or  Ae 
devisee  enters,  a  strai^r  ^ets  possession  of  the 
cepyhold  tenement  (35). 

Intrusion^  is  the  eBtry  ef  a  stranger  afker  the 
determination  of  a  particular  estate,  and  before 
the  entry  of  him  in  remainder  or  rerersion  (36). 

Disseizin^  is  a  wrongful  putting  out  of  him  that 
is  seized  in  possession,  for  an  estate  of  inh^t- 
ance,  or  lor  life  (37). 

DirforcemeiU^  is  the  unlawful  detention  of  copy- 


(8«)  Co.  i^itt.  srr.  a» 

(36 )  lb.  F.  N.  B.  303-4. 
Whether  a  devisee  in  lemainder 
can  maintain  a  writ  of  intra- 
sioa^  or  a  writ  to  be  fiamed  on 
the  Stat,  of  WeBtoL  2.  in  mptore 
thereof.  See  RonuU^  v.  Jame», 
6  Taimt.  dS3. 

(37)  Co.  Idtt.  877.  a.  Bnt 
this  sped98  of  iit|uiy  most  be 
understood  qualifiedly,  and  as 
in  (iontenqilatian  of  law  only> 
lor  a  copyholder  cannot  pro- 


perly be  disseized*  3  JJeo.nO- 
Ca.274.  Seea]8oMo.l89inS(( 
y.Mane,  Ante,  pp,  69,89,109. 
And  this  consideration  renders 
the  doctrine  of  continual  claim 
inapplicable  to  cc^hold  pro- 
perty. See  3  BL  Com.  175. 
But  it  should  seem  that  a  co- 
pyholder ^fbo  has  been  ousted 
must  enter  belbre  he  can  sur- 
render^ 4nte,pp.  150^403^535. 
As  tpdi8ia:ai|of  incorporeal  Ach 
redUaments,  see  3  Bl.  Com.  170. 
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hold  lands,  where  the  origuutl  entry  was  law- 
ful (S8);  na  where  the  tennor,  or  astranger  in  pos- 
session at  the  expiration  of  the  tern,  holds  over 
to  the  exclusion  of  the  remainder-man,  or  rever- 
sioner (39) ;  or  where  lands  are  withheld  from  the 
widow  in  the  case  of  ireebench  (40);  or  from  the 
lord  in  die  case  of  escheat  (41),  but  the  rmnedy 
in  the  latter  case  would  be  at  common  law,  as 
the  lord  cannot  be  judge  in  his  own  cause (42). 

So  if  copyhold  lands  are  surrendered  on  con- 
dition, which  condition  is  not  performed  by  the 
surrenderor,  or  is  broken  by  the  surrenderee,  as 
the  case  may  be,  and  the  surrenderor  in  the 
first  case,  or  the  surrenderee  in  the  second,  con- 
tinues to  hold  the  lands;  this  is  also  a  deforce- 
ment (43). 

So  likewise  is  the  withholding  lands  after 
avoidance  on  alienation  by  an  infant  or  person 
of  nan  sane  memory,  as  against  the  alienor  or  bis 
heir  (44). 

And  if  one  coparcener  enter  upon  and  keep 
possession  of  the  whole  copyhold  tenement 
against  the  other  coparceners,  this  is  also  a  de- 
forcement (45).  ' 

(38)  Co.  Lit.  277.  b.  S  BI.     Dade,  ib.  185.    S.  C.    1  Lonl 
Com.  178-3.  Raym.  43. 

(39)  F.  N.  B.  1201 .  (43)  F.  N.  B.  804-5.    3  Bl. 

(40)  Ib.  147.  Com.  173. 

(41)  R.  143-4.  (44)    F.  N.  B.   192,  ««. 
(48)    Ib.  11.  u.  Baker  r.     3  BL  Com.  173-4. 

meh,  1  Sa&.  56.    BniOe  r.         (45)   F.  N.  B.  197.    3  BL 

Com.  174. 


>*    . 
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So  "Hkewise  is  thb  noin-pCTfoirmatice  of  st  c6ve- 
naht  to  siiri%nder  it  tidpylioldlcf  ia'ndlh^i(46). 

A  defoitement  also  irignififes Hie  holdm^  of  any 
cdpjrhdM  laiMs,  to  li^^Hich  andthei-  pefsdri  Hath  a 
right,  and  therefore  includes  the*  injuries  of  abate- 
ment, intrusion;  and  disseisin,  and  every'  other 
wrong  not  comprised  undeir ■  those  teritis  (49). 


.1 


We  will  now  ^sonsider  w^it  i^anedy  tke  law 
affords  for  the  abot^einjufies;  ' 

Entry,  When  the  original  entry  of  the  wrong- 
doer  is  unlawful,  as  in  the  injuries  of  abatement, 
intrusion,  and  disseizin,  the  party  injured  may 
make  a  formal  but  peaceable  entry  (48)  on  any 
part  of  the  land  within  the  same  manor,  in  the 
name  of  the  whole ;  and  such  entry  we  have  seen 
will  not  be  tolled  by  a  descent  (49). 

But  when  upon  a  deforcement  the  original  entry 
was  lawful,  the  owner  is  driven  to  his  customary 
plaint;  yet  entry  is  allowed  on  a  tenant  by  suf- 
ferance, as  he  has  only  a  bare  possession  (50). 

(46)  3  Bl.Com.  174.  F.N.  B.     of  court  roU,  fi^,  thesameas  to. 
146.  tenants  of  an  estate  of  freehold. 

(47)  Co.  Litt.  i77.  b.  (49)  -4»te,  p.  59. 

(48)  5  R.  2.  St.  1.  c.  8.  (50)  Co.  Litt.  57/ ^71  ^  3  BL 
15  Re  2.  e.'^  4  H.4.  c.  8.  Com.  175.  But  ^e  copybolder 
S  H.^.  e.  9.  31  £li2«  e.  11.  may  admit  himself  to^bbent 
Si  Jae.  I.e.  1&.  This  last  islat.  of  possession.  Oniihe 'doctrine 
expressly  authniies  tHe  resti-  of  discffcll^  atHecMon^  see  ^li « 
tUlibn:of  poasesMonby judges^  djtn  r.' JS&MgA;  Cm.  Car.  M^!* 
justices^  &c.  to  tenants  foy  cojiy  WjJone£r,315.  Taylor%tH<&d6/ 
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And  it  is  already  shewoi  that  no  entry  can  be 
made,  unless  within  20  years  after  the  right  ac- 
crues (5 1)»  nor  will  such  eutry  be  of  force  to  satisfy 
the  statute,  or  to  avoid  a  fine  levied  of  copyhold 
lands  by  a  disseisor,  unless  an  action  be  there- 
upon commenced  within  one  year  after,  and 
prosecuted  with  effect  (52). 

» 

Possessory  Plaints.  The  possessory  reme- 
dies of  the  copyholder,  where  entry  is  not  allow- 
able, are  by  plaints  in  the  nature  of  writs  ofei^ 
surdisseizin,  intrusion,  &c.  or  of  assise,  batwhicti 
merely  restore  the  party  to  his  possession,  with- 
out prejudice  to  the  right  of  property:  and  U 
judgment  or  recovery  jn  either  of  these  real 
actions,  is  a  bar  against  the  other. 

The  writ  of  entry  disproves  the  title  of  tuD 
who  is  in  possession,  by  shewing  the  unlawfiil 
means  by  which  he  entered,  or  continues  pos- 
session. 

The  plaint,  in  analogy  to  the  precipe  ^ 
reddatt  calls  upon  the  abator,  intrudor,  or  the 
like,  either  to .  deliver  seizin  of  the  lands,  or  to 
shew  cause  why  he  will  not ;  which  cause  m) 
be  either  a  denial  of  the  fact  of  having  entered 

I'Burr.  78-9,    111.     6  Bro.  Ikr,  8  T.R.  172-3.    Doti 

P.O.  0411.    Cowp.  694.  OooA:    and   Wife   v.  Dw*^' 

(61)  31  Jac.  1.  c.  1$.  Ante,  7  Baai  3S1. 

til.    *  ]^eotmeiit.'      Skmm   v.  (fii2)  4  H^  7.  e..84.   4Abl 

Tkon^^aem,  Mo.  411.    Rkk  ^  c.  le.    Co.  Gdfi.  s.  56.  '^• 

Lard  (Mkn  T^Jokasen,  2  Stifi.  lSt6.    CrtiBm  oa  ¥iaa,  p.  ^i^ 

lUHt.    D9viLTartkm^'¥».Hel''  5^kHLt/344. 
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by  the  means  suggested,  or  a  jttsttfieatioh  of  his 
entry  by  reason  of  title  in  himself,  or  those  un- 
der whom  he  claims,  whereupon  possession  is 
awarded  to  him  that  hath  the  clearest  right  (53). 

When  the  plaint  is  brought  against  the  abator 
or  intruder,  or  the  like,  the  defect  of  his  posses- 
sory title  alone  need  be  stated,  but  if  he  has 
aliened,  or  if  the  land  has  descended  to  his  heir, 
that  circumstance  must  also  be  alleged. 

One  such  alienation  or  descent  makes  the  first 
degree  which  is  called  the  per^  the  form  of  the 
plaint  being  that  the  tenant  had  not  entry  but  htf 
the  original  wrong-doer,  who  alienated  the  land, 
or  from  whom  it  descended  to  him. .  A  second 
alienation  or  descent  makes  another  degree  called 
the  per  and  eui ;  the  form  then  is,  that  the  tenant 
had  not  entry  but  by  or  under  a  prior  alienee,  to 
whom  the  intruder  demised  it  (54). 

After  two  degrees,  (that  is  two  alienations  or 
descents,)  there  lay  no  writ  of  entry  at  the  com- 
mon law,  but  the  demandant  was  put  to  his  writ 
of  right  (55),  except  in  abatement,  intrusion,  and 
disseizin,  where  the  original  entry  was  unlawful. 


(53)  3  Bl.  Cknn.  ISl. 

(54)  But  in  the  plaint  in  na- 
ture of  a  writ  of  entry  in  tbe 
per,  it  shall  be  eappoaed.  in  the 
per  hy  the  copyholder,  not  by 
tlie  lord.  Co.  Cop.  s.  41.  Tr. 
91.  Booth  on  Real  Actiona^ 
173^  ttiakea  three  degrees ;  viz. 
iht  Sttt  in  the  oA^uuH  wrong 


done,  the  second  in  the  per, 
and  the  third  in  the  per  and 
cid,  wliidi  is  noticed  by  Bfr. 
J.  Blackstone  with  the  lemark, 
fllat  ihe  difference  is  imma- 
terial. 3  Com.  181.  n.  (9). 
Vide  F.  N.  B.  304. 

(55)  Booth,   173.     2  Inst. 
153-4.    3  tl.  Com.  181-3. 

5  N  3  . 


648  Of  Customary  Plaints.        [Part  I. 

and  in  those  cases  there  was  a  writ  of  entry  in 
the  post  at  common  law  (56). 

And  now  by  the  statute  of  Marlbridge,  52  Hen.3. 
c.  30.  when  the  number  of  alienations  or  descents 
exceed  the  usual  degrees,  a  new  writ  is  allowed 
without  any  mention  of  degrees,  and  the  writ 
framed  under  this  statute,  is  called  a  writ  of  entry 
in  the  j»05^  (57),  which  alleges  the  original  injury 
without  deducing  the  intermediate  title ;  and  it  is 
upon  a  plaint  in  the  nature  of  this  latter  writ, 
that  recoveries  of  copyholds  are  suffered. 

The  plaint  in  the  nature  of  a  writ  of  entry,  is 
applicable  to  all  the  cases  of  ouster  before  men- 
tioned, except  some  peculiar  species  of  deforce- 
ments. Such,  I  submit,  is  that  of  deforcement  of 
dower,  by  not  assigning  proper  dower  to  the 
widow,  where  she  is  dowable  by  the  custom  of 
the  whole  or  a  portion  of  her  husband's  copy- 
holds, and  for  which,  I  conceive,  she  has  her 
remedy  by  plaint  in  the  nature  of  a  writ  of 
dower,  und^  nihil  habet  (58),  if  shp  be  deforced 
of  the  whole  of  her  dower ;  or  if  of  part  only,  so 
that  she  cannot  say  nihil  hahet^  then  by  pfemt  in 
the  nature  of  a  writ  of  right  of  dower  (59). 

And  if  the  heir,  (being  within  age,)  or  his  guar- 

(66)  Booth,  173-4.  .  I  am  infortoed  that  thepio- 

(67)  See  Mo.  68.  pi.  186.  ceediogs  and .  plpadings  on » 
Co.  Litt.  a-  386*  plaint  in  the  lonl's  oourt  in  »• 

(58)  F.N.  B.  147.  ture  of.  a  writ  of  dow,  ait 

(69)  3  Bl.  Com. ,  183,  193.  recorded  ia  the  nwndr  rf  Sut- 

Bootk>    lie^l   Actio»s,    116.  ton  Holknd^  intmr  Um^ 

N.  B.  8,  147.    Ckofman  v.  Cox  apd.  wife  theretefore  the 

yt,  2  Show,  184.  wife  of  Richard  Raynton,  ^^ 


^^A 
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dian.  assign  the  widow  more  than  she  ought  to 
have,  it  may  be  remedied,  I  apprehend,  by  a 
plaint  in  the  nature  of  a  writ  of  admeasurement  of 
dower  (60). 

The  more  ordinary  writs  of  entry  are,  1 .  The 
several  writs  Sur-disseizin,  in  nature  of  an 
assise  (61).  2.  Cff'  intrusion  (62).  3.  Dum  fuit 
infra  tetatem  (63).  4.  Dum  fuit  non  compos 
mentis  (Q4t).  5.  Cui  in  vita,  and  cui  ante  divor^ 
tium  (65).     6.  Ad  communem  legem  (66).     7.  In 

mandants^  and  Thomas  Rayn-  (65)  (For  a  womato^  wheA  a 

ton,  son  and  heir  of  the  said     widow  or  divorced,  whose  hus- 


Richard  Raynton,  tenant.  Aug. 
10  Jac.  1,  1614. 

(60)  F.N.B.  148. 

(61)  F.N.B.  191.  Booth, 
172,  175  ;  OB  Sur  Abatement, 
if  the  injury  complained  of  be 
of  that  nature,  see  Smith  and 
others  assignees  of  Eustace  a 
Bankrupt  v.  Coffin  and  Wife, 
S  H.  Bl.  444 ;  in  which  case  it 
was  held,  that  the  right  to 
bring  a  "real  action,  passes  to 
the  assignees  of  a  bankrupt,  by 
the  bai^ain  and  sale  of  the 
commissioners. 

(62)  F.N.B.  203.    Booth, 
174,   181.      Se^   Eastman    v. 


band  during  the  coverture  {cui 
in  vita  sua,  vel  cui  ante  divor^ 
tium,  ipsa  contradicere  non  po^ 
tuit,)  hath  alienated  her  estate.)' 
F.  N.  B.  193,  204.  (F.)  Booth; 

186,188.But  the  surrender  of  the 
husband  is  not  a  discontinuance 
to  put  the  heir  to  his  plaint  in 
the  nature  of  a  cui  in  vita,  BuU 
lock  V.  Dibler,  Poph.  39.  S.  C. 
Mo.  596.  Ante,  p.  98.  f  or  the 
wife  if  she  survive  the  husband, 
RosweWs  case.  Dyer,  264.  Ante, 
pp.  59,  60,  98, 105.  So  that  a 
plaint  of  this  nature,  is  only 
where  recovery  by  default  is 
against  the  husband  and  wife. 


Baker,  1  Taunt.  174.    Romilly   .  Bullock  k,  Dibler,  sup.  or,  per- 


V.  James,  6  Taunt.  263. 

(63)  F.N.B.  192.  Booth, 
193.  See  Knight  v.  Footman, 
I  Leo.  95.    Cro.  Eliz.  90. 

(64)  F.N.B.202.  (C.)  Booth, 
190. 


haps,   for  the  wife  living  the 
husband.    RoswelVs  case,  sup, 

(66)  (For  the  reversioner 
after  the  alienation  and  death 
of  the  particular  tenant  for  life,) 
F.N.B. 207.  (G).   Booth,  191. 
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emm  prmnw  and  m  cemsnmUi  easu  (67).  8.  M 
terminum  qmi  pneteriit  (68).  9.  CaM9a  matrimm 
fr4BloeMH  (69). 

The  writ  of  assise  is  a  real  action  wlki 
proves  the  title  of  the  demamdmU^  merdy,  by  shew- 
ing his  or  his  ancestor's  possession,  and  was  in- 
vented to  do  justice  to  the  people,  by  determin- 
ing questions  of  title  in  the  proper  counties,  but 
before  the  Eang's  Justices,  and  this  writ  does  not 
admit  of  many  dilatory  pleas,  to  which  othen«al 
actions  are  subject  (70). 

It  is  applicable  only  to  the  injuries  of  abai^ 
ment  and  novel  disseizin  (71). 

And  when  the  abatement  is  on  the  death  of  the 
demandant's  father  or  mother,  brother  or  sister, 
iincle  or  aunt,  nephew  or  niece,  the  remedy  is  by 
pliaint  in  the  nature  of  an  assise  of  fnart  (faft- 
cestar  (72). 

If  the  abatement  is  on  the  death  of  the  grand- 

(97)  (Which  lay  not  od  com-  («»)    (For  a  i^w»a  vi» 

nmnem  legem,  but  ave  given  by  gbeih  land  to  a  maxK  )P  f^^ 

8tBA,  Close  6  Ed^l..  e.7.  and  &r  liie^  to  th«  w^K^  i^^ 

Waft*  S.  13  £d/l.  e.  M.  for  imj  mmy  hv^  and  be  <i<^ 

tha  rev^ooer. a^r  tha  aUena-  not.)  f.  N*B.  90^.  iM^i ^^ 

tJQA,  but  dwring  the  Hfe  of  the  (70)  See  3  BI.  Com.  1^ 

tenant  in  dower  or  othertenant  Stat.  Westm.  d.  13  E4. 1-  ^^• 

forlifc.)  F.N.B, 305-5.  Bootl^  '   (74)  F.N.B.  177.  ^o^ 

198,200.    €Taant:2«8.  90^%10. 

(68)   (For  the  revarslqiier,  (r2)FiN3»i9$AftHiiW»^ 

when  the poou^anpn  is  i^itbhald  Bula^ubtlias beoa ejHP'^' 

by  the  leasee  or  a  stran^^r,  whathf^a  plaint  wi  *e  w*^ 

a^  the  detmninati<^i  of  a  of  thia  wii^  ^ver  isf4^' 

la^na  for  years.)  F.N.B.'901.  hQlda/fee  2  Walk,  oa Qo?-^ 

BoPth^  laa.  n.  (g)  pd  Ed.] 
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father  or  grandmother,  then  the  assise  of  mart 
d* ancestor  no  longer  lies,  and  the  remedy  is  by 
plaint  in  the  nature  of  a  writ  of  ayle  or  de  avo  (73) : 
if  on  the  death  of  the  great  grandfather  or  great 
grandmother,  then  by  plaint  in  the  nature  of  a 
writ  of  besayle  or  de  proavo(74) :  but  if  it  amounts 
one  degree  higher  to  the  tresayle^  or  grandfather's 
grandfather,  or  if  the  abatement  is  on  the  death 
of  any  collateral  relation,  other  than  those  before 
mentioned,  the  plaint  is  in  the  nature  of  a  writ  of 
casinage  or  de  consanguineo  (75). 

These  ancestrel  writs  expressly  assert  a  title  in 
the  demandant,  (viz.  the  seizin  of  the  ancestoi;  at 
his  death,  and  his  own  right  of  inheritance,)  th^ 
assise  asserts  nothing  directly,  bat  only  prays  ap 
inquiry  whether  those  points  be  so  (76).   « 

There  is  another  ancestrel  writ  called  a  nuper 
obiit^  to  establish  an  equal  division  of  the  land  in 
question,  where,  on  the  death  of  an  ancestor,  who 
has  several  heirs,  one  alters  and  holds  the  others 
out  of  possession  (77). 

B^t  these  actions  ancestrel,  do  not  lie  for  an 
abatement  consequent  on  the  death  of  any  colla- 
teral relation,  beyond  the  fourth  degree,  liiough 
in  the  lineal  ascent,  he  may  proceed  ud  infinitum. 

(73)  F.N.fi.  220-121.  Booth,         (74)  S.N.B.  and  Booth,  as 
200 to 264;    Lffardv.Cofoard,     ibiif.  (73). 
1  Vem.  19fr.    S.  C.  «  Ch.  Ca.         (75)  lb. 
ISO.    Knight   V.  Adan^on,  2         (7^>  2  I«Bt.  391K' 
£reem.l06.  (77>  F.NvB.  197.    Bootib, 

205. 
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*  As  the  assise  of  mort  d'ancestor  inquires  only 
of  the  seizin  of  the  ancestor,  and  the  heirship  of 
the  demandant,  it  was  always  held,  that  where 
lands  were  devisable  by  custom,  an  assise  of 
mort  (Tancestor  did  not  lie,  and  it  has  therefore 
been  thought,  that  since  the  statute  of  wills, 
32  H.  8«  c.  1.  making  socage  lands  derisable, 
and  the  statute  12  Car,  2.  c.  24.  (converting  all 
tenures,  a  few  only  excepted,  into  free  and  com- 
mon socage,)  no  assise  of  mort  d^ancestor  could 
be  brought,  but  that  in  case  of  abatements  re- 
course must  be  had  to  the  writs  of  entry  (78). 

The  correctness  of  this  conclusion  would,  how- 
ever, appear  very  questionable  (79),  and  the  dis- 
tinction is  not  applicable  to  copyhold  lands, 
which,  it  must  be  recollected,  are  not  within  the 
statute  of  wills,  a  will  of  copyholds  operating 
only  as  an  appointment  lender  the  power  created 
by  the  surrender  (80).  

The  assise  of  novel  disseizin^  i^y^  Mr*  t^ustioe 
Blackstone  (81),  '^  is  an  action  of  the  $aiQ£  nature 
"  with  the  assise  of  fffiort  ^awestor^  m  that  the 
"  demandant's  possession  must  b^  shewn;  but  it 
"  differs  considerably  in  other  points,  particularly 
**  in  that  it  recites  a  complaint  by  t^e  <ie^p^pidailt 
**  of  the  disseizin  committed,  ia  term^  <rf  di*"^^ 


1     » 


(78)SBl.Com.l87.  2Watk.  fo.  129.     rae'also  Co.  Litt 

on  Cop.  36.  n.  {g).  U\,  a.  &  b,     1  Leo.  957.  ci 

(7«)    See   Bo«l;hi'«08.»  n.  368,      •  -»       /.   -  - 
Broy  Abr,  tit.  ^Qfdi^uaq<;ster.         (80).  Anie^  p.  ^OXs    . 

Vin,  Abr.  same*  tit.     Rast.,Eiit.  .    ($1)  3  Vol  C^^n,.  W-S- 
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''  averment;  whereupon  the  sheriff  is  commanded 
**  to  re-seize  the  land,  and  all  the  chattels  there- 
**  on,  and  keep  the  same  in  his  custody  till  the 
**  arrival  of  the  justices  of  assise,  (which  in  fact 
''  hath  been  usually  omitted) ;  and  in  the  mean 
time  to  summon  a  jury  to  view  the  premises, 
and  make  recognition  of  the  assise  before  the 
"  justices.  At  which  time  the  tenant  may  plead 
**  either  the  general  issues  nul  torf,  nul  disseizin^ 
"  or  any  special  plea.  And  if,  upon  the  general 
'^  issue,  the  recognitors  find  an  actual  seizin  in 
'^  the  demandant,  and  his  subsequent  disseizin  by 
**  the  present  tenant,  he  shall  have  judgment  to 
^*  recover  his  seizin,  and  dajoiages  for  the  injury 
**  sustained ;  being  the  only  case  in  which  da- 
**  mages  were  recoverable  in  any  possessory 
*'  action  at  the  common  law ;  the  tenant  being  in 
**  all  other  cases  allowed  to  retain  the  interme- 
**  diate  profits  of  the  land,  to  enable  him  to  per- 
**  form  the  feudal  services.  But  costs  and  da- 
"  mages  were  annexed  to  many  other  possessory 
**  actions  by  the  statute  of  Marlberge,  52  Heri.  3. 
**  c.  16.  and  of  Glocester,  6  Edw.  1.  c.  1.  And 
**  to  prevent  frequent  and  vexatious  disseizins,  it 
**  is  enacted  by  the  statute  of  Merton,  20  Hen.  3. 
**  c.  3.  that  if  a  person  disseized  recover  seizin  of 
^'  the  land  again  by  assise  of  Tfiovel  disseizin^  and 
**  be  again  disseized  of  the  same  tenements  by 
^*  the  same  disseisor,  he  shall  have  a  writ  of  re- 
**  disseizin,  and  if  he  recover  therein,  the  re-dis- 
^'  seisor  shall  be  imprisoned  ;  and,  by  the  statute 


it 
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of  Marlberge,  52  Hen.  S.  c.  8.  Bhall  also  pay  a 
fine  to  the  King :  to  which  the  statute  Westm.  2. 
^M3  £dw.  1.  c.  26.  hath  superadded  double  da- 
*'  mages  to  the  party  aggrieved.  In  like  manner 
**  by  the  same  statute  of  Merton,  when  any  lands 
**  or  tenements  are  recovered  by  assise  of  mart 
**  d*ancestorj  or  other  jury,  or  any  judgment  of 
''  the  court,  if  the  party  be  afterwards  disseized 
^'  by  the  same  person  against  whom  judgment 
<<  was  obtained,  he  shall  have  a  writ  of  post  dis- 
''  seizin  against  him,  which  subjects  the  post  dis- 
*'  seisor  to  the  same  penalties  as  a  re-disseisor.'' 


Limitation  of  Possessory  Actions. 

Formerly  the  limitation  was  from  the  date  of  a 
particular  event,  as  from  the  return  of  King 
John  from  Ireland,  &c.  but  now  by  the  statute  of 
32  Hen.  8.  c.  2.  all  writs  grounded  on  the  pos- 
session of  the  demandant  himself,  must  be  sued 
out  within  30  years  after  the  disseizin  complained 
of,  that  being  considered  a  proper  restriction  in 
point  of  period  for  the  term  novel  disseizin. 

Aad  the  writ  in  aU  other  possessory  actions 
must  be  sued  out  within  50  years  after  the  alleged 
injury  (82) ;  which  limitation  extends  to  ci3i3- 
tomary  and  prescriptive  rents^,  suits,  and  ser- 
vices (83) :  but  this,  says  Mr.  J.  Blackstone,  doe^ 

(83)  SBL  Com.  189.  6  Taunt.  (83)  Mr.  J.  Blackstone  jciles 

S68  in  RomiUf  v.  James,    And  for  this  Bertbdet's  cHiginal  «di- 

see  I  Vein.  195  in  L^ord  v.  tion  of  the  statute.  A.!);  1540. 

^"^Mwv^  aad  Cay's,    FkkerSn«^a;    aad 
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not  exten4  to  services,  which,  by  common  pos- 
sibility, may  not  happen  to  become  due  more 
than  once  in  the  lord's  or  tenant's  life ;  as  fealty, 
and  the  like  (84). 

Remitter. 

When  the  person  who  hath  the  right  to  copy- 
hold lands  takes  possession  by  virtue  of  some 
subsequent  defective  title,  he  is  remitted  to  his 
prior  title,  and  put  in  the  same  condition,  as  if 
he  had  recovered  the  land  by  plaint  in  the  nature 
of  a  possessory  action,  in  analogy  to  the  law  of 
remitter  in  freehold  cases ;  so  that  the  possession 
which  he  gained  by  a  defective  title,  is  not  liable 
to  be  overturned  by  shewing  that  defect  in  a 
plaint,  in  the  nature  of  a  writ  of  entry,  the  effect 
of  which  would  be  to  drive  him  to  his  customary 
writ  of  right.  See  further  on  the  doctrine  of  Re- 
mitter, 1 1  Mod.  1^.  I  Bos.  &  Pul  m%.  8  Yes.  262. 


< 

Of  the  Copyholders  Writs  of  Right. 

As  the  right  of  property  is  not  consequent  on 
the  possession^  or  on  the  right  ^possession,  it  will 
now  he  proper  to  consider  Qf  th«  fin^l  rem^4y  by 
piainto,  m  th^  nature  of  writs  of  right. 

The  mere  writ  qf  right,  being  in  its  nature  the 

Bluffhead'«  editioos^  exaouned  qrmtit,  writers  bcivQ  followed^ 

with  the  record,  bat  adds,  tbsijt  wnim  it  oai^jr  40  j^m  ftv  rents^, 

BnatdFs  and  otW  iatermadiate  &e.    3  VoL  Cow.  19SK  a.  (ah) 
editions  whieh Sir Edwimd  Coke         (9i)  3  Vq1«<>)B»»  189.  &^ 

(%  Inst.  95.)^  and  other  subse-  Co.  IM.  115.    And  8^  fy»U*$ 
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highest  writ  in  the  law  (85),  is^  (strictly  speaking,) 
I4>plicable  only  to  an  estate  in  fee  snnple  (86). 

Bat  eyen  at  common  law,  before  the  statute  i 
damis,  if  there  was  a  gift  to  a  msm  and  the  \m 
of  his  body,  and  the  donee  aliened  before  he  bad 
performed  the  condition  of  the  gift  by  haTJn; 
issne,  and  afterwards  died  without  any,  the  mer- 
sioner  might  have  a  writ  of  right  called  a  fornt 
don  in  the  reverter ,  to  recover  the  lands,  wherein 
he  suggested  the  gift,  his  own  title  to  the  reyersioo, 
minutely  derived  froqi  the  donor,,  and  the  failure 
of  issue  upon  which  his  reversion  took  place  (87]. 

And  now,  since  the  statute  de  donis^  or  Westmi 


case^  4  Co.  10.  b.  There  Is  no 
time  of  limitation  upon  rents 
created  by  deed,  or  reserved  on 
a  particular  estate.  3  Bl.  Com. 
189.  cites  8  Co.  65. 

Neither  is  time  a  bar  in  equity, 
as  between  a  trustee  and  cestui 
que  trust.    See  2  Meriv.  360  in 
Cholmondeley  &  Clinton,  Ha- 
mond  V.  Hicks,  1  Vem.  439. 
Mos.  298-9.    But  in  a  construc- 
tive  trust,  long  acqidescence 
will  be  a  bar.  Beckford  &  JVade, 
l7Ves.97.  Townsend  k  Taton- 
Mend,  1  Bro.  C.  R.  554. 
(86)  F. N.B.I. 
(86)  It  is  not  alone  appli- 
cable, for  if  lands  eschtot  to  the 
lord  by  the  death  of  the  copy- 
holder in  fee  simple,  without 
heirs,  the  lord  may  have  a  writ 


of  escheat  in  the  nature  oft 
writ  of  right,  even  if  tbe  t^ 
nant  be  disseised,  F.N  J.  143-4 
Booth,  135.  But  if  tenant  in 
tail  die  without  heirs  inherit- 
able, and  there  is  no  reoaiB- 
der,  the  lord  in  reversion  shaD 
not  have  a  writ  of  escheat,  bat 
eLfarmedan  in  the  reverter.  A«l 
if  a  copyholder  in  fee,  in  re- 
mainder, or  reversion,  die  with- 
out heirs,  and  afterwards  ^ 
tenant  forlifedies.andastranger 

enters,  I  apprehend  ibe  ^ 
may  have  a  writ  of  intrBsiott» 
F.N.B.  144.3  or  may  try  to 
title  by  escheat  in  ejectment. 
Booth,  136.  ' 

(87)  F.N.B.  «19.  Booth. 
154.  Buckm^e's  case,  8  Co. 
88. 
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13  Edw.  1.  c.  1.  a  tenant  in  tail  by  descent,  or  in 
remainder,  has  a  peculiar  writ  of  right,  called 
also  a  Jbrmedan.    A  writ  of  formedon  in  the  de* 
scender  lieth  for  the  heir  in  tail,  where  the  tenant 
in  tail  aliens  the  lands  entailed,  or  is  disseized  of 
them,  and  dies :  in  which  action  the  demandant 
is  bound  to  state  the  manner  and  form  of  the  gift 
in  tail,  and  to  prove  himself  heir  secundum  farmam 
dani  (8tt) :    A  formedon  in  the  remainder  lieth 
where  a  gift  is  made  to  one  for  life  or  in  tail,  with 
remainder  to  another  in  tail;  and  he  who  hath 
the  particular  estate  dies  without  issue  inherit- 
able, and  a  stranger  intrudes  upon  him  in  re- 
mainder, and  keeps  him  out  of  possession;  in 
this  case  the  remainder-man,  shall  have  a  writ  of 
formedon  in  the  remainder ^  wherein  the  whole  form 
of  the  gift  is  stated,  and  the  happening  of  the 
event,  upon  which  the  remainder  depended  (89). 
This  writ,  (says  Mr.  J.  Blackstone)  (90),  is  not 
given  in  express  words  by  the  statute  de  donisj 
but  is  founded  upon  the  equity  of  the  statute^ 
and  upon  this  maxim  in  law,  that  if  any  ope  hath 
a  right  to  the  land,  he  ought  also  to  have  an 
action  to  recover  it  (91). 

By  the  statute  of  limitation,  21  Jac.  \.  c.  16. 
the  writ  of  formedon  must  be  brought  vv;^t)ii|i 

(89),,  RN.B.  .21«,.   Booth,  161..  B^cJ^fire:»   cas^j   s^, 

141.  Bttc/fi»ere*f<»se,8Co.S8.  Kitch.  349.    ....    .  .i  , 

Kitcji.  £47-9-9..        ,            ,  (90)  3  Co^  19^,.  . 

(89)  F.;N.B,  3;i7.    JBooth,  (»;i)  S^Br.TenaptperCo. 

pie^  pL  34. 
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20  years  after  the  title  accrues ;  and  as  the  copy- 
holder, as  well  as  a  freeholder,  can  try  his  title 
by  the  action  of  ejectment  at  any  time  within  the 
period  of  this  limitation,  the  writ. of  formedon 
may  be  considered  an  obsolete  branch  of  the 
law  of  real  actions. 

The  owners  of  a  particular  estate,  as  in  fee  tail, 
for  life,  in  dower  (92),  or  by  the  curtesy,  were 
without  remedy  at  common  law,  when  barred  of 
entry,  or  of  the  right  of  possession,  by  recovery 
against  them  in  a  possessory  action,  and  still  re- 
main so,  after  recovery  upon  defence^  in  the  in- 
ferior possessory  suit  (93) ;  but  the  statute  of 
Westm.  2.  13  Edw.  1.  c.  4.  gives  a  new  writ  for 
those  persons,   after  their  lands  have  been  so 
recovered  against  them,  by  their  oum  default  or 
non-appearance^  called  a  quod  ei  defotceat ;  which 
restores  the  right  to  him,  who  has  been  deforced 
by  his  own  default  (94). 

When  one  coparcener  deforces  the  other  by 
usurping  the  sole  possession,  the  party  ousted 
may  have  a  writ  of  right,  de  rationabili  parte  (95), 


(98)  But  a  dowreas  it  miut 
be  recollected,  has  her  writ  of 
right  of  dower  in  fireehold  cases^ 
extending  either  to  a  part  or 
the  whole,  and  therefore  may 
have  a  plaint  in  nalnre  thereof 
in  the  manor  Court,  wh^  in- 
titled  to  freebeach,  and  the  ho- 
mage to  set  out  the  aame,  ^ule; 
p.  548, 


(93)  Henoe  it  is,  that  acovn- 
mon  recovery  on  a  writ  of  entry 
in  the  post,  had  by  defenlt  of 
the  vouchee  of  tenant  in  tail, 
upon  defence,  is  now  the  usual 
mode  of  barring  an  estate  tail, 
4Ck>.8d.  a.  (3). 

(94)  F.N.B.8,155;  Booth, 
96S.    8  BL  Com.  193. 

(95)  F.N.B.  9. 
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which  may  be  grounded  on  the  seizin  of  the  an- 
cestor at  any  time  during  his  life ;  whereas  in  the 
possessory  remedy  of  a  nuper  obiit^  he  must  be 
seized  at  the  time  of  his  death. 

The  several  abovementioned  remedies  in  free- 
hold cases,  are  equally  open  to  a  copyholder, 
whether  of  inheritance,  in  fee  simple,  or  fee  tail, 
or  having  a  particular  estate  only,  as  for  life,  or 
years,  in  dower,  or  by  the  curtesy,  who  by  plaint 
in  the  court  of  the  manor,  analogous  to,  and  cor- 
responding with,  the  several  writs  of  right  at 
common  law,  may  be  restored,  to  the  possession, 
and  confirmed  in  the  property  of  the  copy- 
hold tenement,  of  which  he  has  been  upjustly 
deprived  (96). 

But  as  the  possession  may,  in  freehold  cases, 
be  recovered  in  a  more  easy  and  expeditious 
manner,  by  a  possessory  action,  this  final  remedy 
is  seldom  resorted  to,  when  the  claimant  is  not 
driven  to  it  by  length  of  adverse  possession ;  this 
distinction  does  not,  however,  seem  to  hold  in 
copyhold  cases,  where  the  proceedings  in  a  writ 
of  right,  are  by  no  means  so  complicated  and 
abstruse  as  is  generally  supposed,  which  will  be 
seen  by  reference  to  the  App^idix. 

And  where  the  mise  is  joined  upon  the  mere 
right,  there  needs  little  of  special  pleading,  as  all 

(96)   WhttKev   a  copyhold  lord^  see  Br.  Tenant  per  copie, 

tenant  haa  any  lemedy  by  writ  pL  10.  6  Vin.  Ck)p.  (L.  d.)  j^.  1. 

of  rig^bt  or  fdaint  in  nature  ^n^e^  pp.  369^543,0.  (54)^544^ 

tlieieof,uicaseofo«0terbythe  n.  (4S)^ 
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or  most  of  such  matter  (except  a  collateral  war- 
ranty) may  then  be  given  in  eyidenoe  (97). 

But  precisely  the  same  accuracy  would  seem 
to  be  requisite  in  the  pleadings  in  copyhold  cases, 
as  in  freehold  (98),  the  several  writs  of  right,  and, 
as  a  consequence,  plaints  in  nature  thereof,  being 
much  discouraged  by  the  courts,  and  there  are 
very  few  cases  in  which  the  demandant  will  be 
permitted  to  amend  (99). 


(97)  Booth,  118,  cites  Br. 
Droit  8.  And  see  3  Wils.  4W 
in  Tisien  v.  Clarke. 

(98)  If  the  demandant  in 
deducing  his  title  through  a 
female  describe  her  as  "  sister 
and  heir  of  J.S./*  and  it  ap- 
pears upon  the  &ce  of  the 
count,  that  J.  S.  left  a  son  who 
survived  his  aunt,  it  is  &tal,  al- 
though it  should  also  tqppear 
that  upon  failnre  of  issue  of  the 
son,  the  issue  of  the  sister  of 
J.  S.  became  his  heirs.  Slade 
ei  ux.  r.  Dowland.  8  Bos. 
k  Pul.  570.  And  in  the  count 
of  a  writ  of  right,  it  is  not  suf- 
ficient to  say  that  the  lands  de- 
scended to  four  women  as  nieces 
and  co-heirs  of  J.S.  without 
shewing  how  they  were  nieces. 
3  Bos.  and  Pul.  453,  in  Dtinu- 
daif  V.  Hughes  and  another. 

(99)  In  the  case  of  Charl^ 
wood  v.  Morgan  et  ux.  1  N.  R. 
ee,  Mr.  Just.  Headi  said,  '^  in 


Dumtday  v.  Hugkes,  {sup.'}  we 
thought  that  writs  of  right 
ought  not  to  be  encouraged, 
and  that  the  least  slip  was  fiital 
to  the  demandant.  We  did  not 
choose  to  say  at  that  time,  that 
in  no  case  whatever  would  an 
amendment  be  allowed,  since  a 
fit  case  might  by  possibility  be 
brought  before  us.  The  mis- 
take here  is  a  common  mistake, 
and  not  such  as  entitles  the  de- 
mandant to  any  fitvour.'* 

And  in  a  subsequent  a^se» 
(BaylisY.  Mamung,lV. K.^33,) 
the  court  refiised  te  permit  tbe 
demandant  to  amend  his  couot 
hj  introducing  an  additional 
step  in  the  descent,  thou^  it 
was  sworn,  that  the  mistake 
had  arisen  from  the  demandant 
having  been  misinformed  in  the 
country,  and  that  he  would  be 
barred  by  the  stat.  of  limitations, 
unless  the  amendment  were  al- 
lowed.   Vidt  Hmo  Maidfkeni  Sl 
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It  is  to  be  recollected,  that  the  writ  of  ri^t, 
which  is  the  only  remedy  when  the  right  of  pos- 
session is  lost  by  length  of  time,  or  by  judgment 
against  the  true  owner  in  an  inferior  suit,  will 
also  lie  concurrently  with  all  other  real  actions, 
as  well  as  after  them. 

The  demandant  in  the  writ  of  right,  must  al- 
lege in  his  count  some  seizin  of  the  lands  in  him- 
self, or  in  some  person  under  whom  he  claims, 
and  that  his  ancestor  was  seized  of  rights  as  .well 
as  that  he  was  seized  in  his  demesne  as  of 
fee  (100),  and  then  deduce  the  right  to  him-* 
self  (101);  to  which  the  tenant  may  answer  by 
denying  the  demandant's  right,  and  averring  that 
he  has  more  right  to  hold  the  lands,  than  the  de-* 

m 

mandant  has  to  demand  them :  and  this  right  of 
the  tenant  being  shewn,  it  then  puts  the  de- 
mandant upon  the  proof  of  his  title ;  in  which,  if 
he  fail,  or  if  the  tenant  hath  shewn  a  better,  the 
demandant  and  his  heirs  are  perpetually  barred 
of  their  claim  ;  but  if  he  can  make  it  appear  that 
his  right  is  superior  to  the  tenant* s,  he  shall  re- 
cover the  land  against  the  tenant,  and  his  heir? 
for  ever  (102). 


Jvke$,  S  N.R.  4S9.  Ndther 
wQl  the  court  permit  ibe  de- 
mandant in  a  writof  right  to  dis- 
eontimie.  MaidmenthJukes^sap, 

(100)  Slade  et  ux.  v.  Dow- 
land,  in  fiOse  judgment.  2  BO0: 
&  PuL  570.  S.C.  in  error. 
5  Ea«t,  272.     1  Smith,  543. 

VOL.  I. 


(101)  Booth,  112.  And  he 
must  shew  an  actual  sdzin, 
hj  taking  the  esplees,  either  in 
himself  or  the  ancestor  from 
whom  he  dainu.  lb.  And  see 
1  H.  BL  1.  m  Dally  v.  King. 

(102)  F.N.B.5.  (M.)3BL 
Com.  195-6 1  see  further  as  to 

2  O 
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In  real  actitms  the  estate  songkt  to  be  reeo- 
Tercid,  must  be  described  with  great  precision,  the 
word  tenemmtj  therefore,  is  too  general  and. un- 
certain ;  and  a  judgment  in  dower  for  teiwwieids 
was  reversed  for  that  reason,  though  the  tenant 
confessed  the  action,  and  the  sheriff  had  deti- 
rered  seizin  (103). 

After  issue  is  once  joined  in  a  writ  of  right,  the 
judgment  shall  be  final,  and  the  recovery  may 
be  pleaded  in  bar  of  any  other  claim ;  but  if  one 
lose  by  default  before  issue  joined,  yet  he  may 
have  a  writ  of  right  against  him  who  reco- 
vereth  (104). 

A  writ  of  false  judgment  does  not  lie  of  copy- 
holds, but  the  party  wronged  is  to  be  relieved  by 
petition  to  the  lord  in  the  nature  of  a  bill  in  Chan- 
cery (105);  and  a  court  of  equity  will  compel  the 
lord  to  do  justice,  in  case  of  an  error  in  any  adver- 


pleadings  in  a  writ  of  rights 
Booths  112,  et  seq.  lb.  87.  et 
seq.  F.  N.  B.  1  to  6.  Bui.  N.  P. 
115*  16,  Slade  et  Ux.  v.  Doto- 
land,  iup.  Post  tit. '  Pleading, 

(103)  2  Lord  Raym.  1384. 
1  Str.  625.  But  in  a  late  case 
in  ejectment,  for  a  messuage  and 
tenement,  the  court  gaye  leave 
to  enter  the  verdict  according 
to  the  Judge's  notes  for  the 
messuage  only  (pending  the 
rule  to  arrest  the  judgment), 
without  obliging  the  lessor  of 


the  plaintiff  to  release  the  da- 
mages. €hedtiile  V.  OhHty, 
8  East,  357. 

(104)F.N.B.6.(N.)  Kxtdtk. 
151-2.cites26H.8.10.  12H.7. 
10.    3  Bl.  Com.  194.   Co.Litt. 

157. 

(105)  Co.  Cop.  6.  51.  Tr. 
118.  Co.  Litt.  60.  a.  F.N.B. 
18.  (H.)  Winch.  8.  Brown's 
case,  4  Co.  21.  b.  Mo.  68-9. 
pi.  185.  Edwards^s  case,  LAne, 
98.  14  H.  4.  34.  Kitdkk.  158 
cites  7  E.  4.  19.  Jnte,  p.  542. 
n.  34. 
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saiy  proceedingfiK^  Afhkli.  I  muat  presume  to  me^n, 
in  case  of  any  imcQiisci^ati9«$  imitter,  whereof 
a  eonrt  of  equity  ought  to  take  cogiuzau^e  (106), 

Where  one  recovered  in  thQ  lorcj's  coipt  by 
plaint  in  the  nature  of  a  writ  of  light,  it  was 
moved  in  the  court  of  ConunOn  Pleaa,  that  a 
precept  might  be  awarded  to  put  him  who  reco- 
vered, in  possession,  by  the  jpo^^e  mamrih  as  with 
the  posse  eomitatus  at  common  law,  but  it  was 
resolved,  that  force  was  not  justifiable,  except  by 
mandate  out  of  the  King's  courts  (107). 

The  seizin  in  a  writ  of  right  must,  by  th^  ^t^- 
tute  of  32  H.  8.  c.  2.,  be  alleged  within  60  years, 
if  the  action  is  upon  the  seizin  of  the  ancestor  or 
predecessor  (108),  and  by  the  same  statute,  no 
person  shall  have  any  action  for  lands  upon  his 
own  seizin  or  possession,  above  30  years  next 


(106)  Ask  V.  Rogle  and  the 
Dean  and  Chapter  of  St.  Pauls, 
1  Vem.  367.  Sho.  Par.  Ca.  67. 
Christiany. Corren,  I P.W.330. 
PatteshuVs  case,  Hil.  8  Jac. 
Scac.  4  Vin.  Abr.  p.  385.  S.  C. 
cited  in  Edward's  esse,  ubi  sup. 
Andsee6Vin.Abp.p.l67.  Bellv. 
Oundall,  Amb.  101.  Ante,  p.78. 

(107)  4  Leo«  87.  ca.  183. 
But  if  the  tenants  of  the  manor 
would  not  be  justified  in  using 
force^  I  ai^rebend  the  Court 
of  King's  Bench  .would  enforce 
the  execution  of  the  precept  to 
the  baili£f  of  the  manor  courts 


to  put  the  demandant  into  pos- 
session. 

(108)  It^would  seem  that 
proof  of  possession  and  per- 
nancy  of  the  rents^  is  prima 
facie  evidence  of  a  seizin  in 
fee,  but  it  may  be  rebutted  by 
stronger  circumstantial  evi- 
dence :  so  the  proof  'of  phove 
40  years  subsequent  possession 
by  a  daughter,  while  n  son  and 
heir  lived  near,  was  deemed 
sufficient  presumptive  evidence, 
that  the  first  possessor  had  only 
a  particular  estate.  Jayne  v. 
Price,  5  Taunt.  326. 

2  O  2 
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before  the  teste  of  the  original  writ,  which  theI^ 
fore,  by  analogy,,  are  the  periods  ofliimtationfor 
customary  plaints  in  the  nature  of  the  seferal 
writs  of  right ;  but  as  the  true  owner  in  notbaired 
by  length  of  possession,  exc^t  it  be  adverse, 
it  follows,  that  an  uninterrupted  possession  (or 
60  years,  is  not  always  a  bar  in  copyhold,  any 
more  than,  in  freehold  cases,  as  the  copyholder 
inight  not  be  intitied  to  eater  within  that  period, 
by  reason  of  a  subsisting  estate  in  tail,  or  for  life 
or  years ;  in  which  case  he  might  have  a  plaini 
of  his  own  possession,  at  any  time  within  30  yeais 
after  his  right  of  entry  accrued  (109). 


OF  EVIDENCK 

We  will  now  turn  our  consideration,  to  tbc 
evidence  which  the  courts  will  admit  or  reject  m 
copyhold  cases,  as  well  where  the  title  cofiies 
in  question,  as  where  it  does  not. 

But  as  the  documentary  evidence  of  title  to 
be  furnished  by  a  vendor  to  a  purchaser,  undera 
contract  for  sale  of  copyholds,  is  the  subject  of 
frequent  doubt  and  controversy,  I.  shall  first  ven- 
ture to  lay  before  my  readers,  the  opinion  I  ^^^ 
formed  on  this  practical  rule« 

(109)  BeviVscsise,  4 Co.  II.  Cowp.  689.    6 Bit). PC.  633 

b.  12.  a.    Booth,  2.  n.  (b.)  2  Saund.  [by  Serj.  WiDi«»5. 

1  Bulst.  162.  3  Bl.  Com.  196.  n.  p.  44.  N.  4. 
(1) .  Taylor  v.  Horde^  1  Burr.  60. 


Ch.  XII] 


Of  Evidence. 


565 


I  apprehend  that,  unless  there  be  a  special  sti- 
pulation to  the  contrary,  the  vendor  of  copyholds 
is  bound,  at  his  own  expense,  to  produce  to  a. 
purchaser  the  originals,  or  authenticated  copies, 
of  such  documents  as  are  comprised  in  the  ab- 
stract of  title,  whether  on  record  or  notj  and  must 
therefore  obtain  further  certified  copies  of  any 
surrenders,  admissions,  or  other  acts  entered  on 
the  court  rolls,  if  the  copies  originally  made  out 
by  the  steward  are  lost;  and  that  the  vendor 
cannot  insist  on  the  purchaser's  tracing  the  title  on 
the  rolls  of  the  manor,  or  any  public  records  (110): 
and  I  also  conceive,  that  it  is  an  established 
practice  in  copyhold  as  well  as  in  freehold  cases, 
that  such  original  instruments  or  authenticated 
copies,  are  to  be  delivered  up  to  the  purchaser, 
unless  the  vendor  retains,  or  has  sold  to  another, 
an  estate  of  greater  value  held  under  the  same 
title ;  and  in  that  case,  that  the  purchaser,  if  it 
be  not  provided  against  by  special  contract,  is 


(110)  Sngdea's  Vend,  and 
Purch, 389  [5th ed J,  cites  Berry 
V.  Young,  3  Esp.  Ca.  640.  n. 

The  late  Master  of  the  Rolls 
seems  to  have  doubted^  whether 
a  purchaser  of  copyholds  nmst 
be  presumed  to  have  notice  of 
every  entry  on  the  Court  Rolls. 
Hansard  v.  Hardy,  18  Ves.  462. 
But  the  present  Y .  C.  held^  in 
the  case  of  Pearce  v.  Newlyn, 
3  Biadd.  188^  that  the  defendant 


(the  purchaser),  ought  to  be 
presumed  ta  have  known  the 
contents  of  the  Cotvt  Rolls  as 
far  back  as  an  inspection  was 
necessary  for  the  security  of  th^ 
title,  and  that  13  years  non- 
claim  since  the  plaintiff  became 
adult,  was  no  bar  -,  and  decreed 
.an  account  of  the  timber  cut, 
and  of  the  rents  for  six  years 
past.  Vide  also  Neuman  v. 
Kent,  1  Meriv.  240. 


^tS8  qfJBvtdeufx.  0ml 

staiqp  would  be  always  evaded.  But  lori  Ella 
borough,  C.  J.  in  deliveriiifg .  the  opinion  of  Ae 
court,  held,  that  the. statute  not  hamg.requifed 
a  stamp  upon  the.  original  court  roll  iteelf;  lot 
•Offi^  on  the  copy,  it  could  not  be  deemed  m 
evasion,  and  that  it  is  not  necessary  forthetenaBt 
^.  produce  bis  copy,  if  he  chooses  to  risk 
evidence  of  his  title  in  not  taking  a  copy, 
his  lordship,  added,  "  how.  can  a  copy  be  en- 
•  dence,  unless  the  original  be  evidence?" 

And  it  was  long  since  held  that  a  copy  of  a 
90urt  roll  under  the  steward's  band,  was  good 
evidence  of  &e  copyholder's  estate  (119). 

In  the  case  of  the  Dean  and  Cht^ter.  ^  E; 
V.  Stewart  (120),  Lord  Hardwicke  ruled,  that 
where  the  admittance  of  a  copyholder. was  of 
30  years  standing,  a  copy  of  s»ch  admittance 
might  be  read  in  evidence*  and  that  itwasjiot 

(119)  Snowr.CutlerkSlanly,  rons,  granted  in  coMJ&mto 

1  Keb.  567.  Leey.  Boothbg.ib.  of  certatn  rents,  ytmiemi 

720.  [N;  B.  In  this  case  the.  evidence,  to  prove  a  preso^ 

steward  was  counsel   for  the  tive  right  of  fishery,  as  (» 

lord  as  pkintifiF,  Scroggs.  97.]  nected  with  payments  in  to 

In    Pilkington     v.     Bagshaw,  times  under  licenses  of  the 

SCyi.   aso.     BoU,   C.J.   sdd,  saine  kind,  dr  with  the  exem« 

"  if  copies  of  court  rolls  be  of  other  acts  of  ownershipl? 

;'.  shewed  to  prove  a  customary  the  lords  of  the  manor. 

"  estate,  the  onjoyment  of  such  But  entries  of  preseohnei* 

"  estate  must  also  be  proved,  in  the  books  of  a  n-nor, « 

"  otherwise  the  proof  is  not  „ot  evidence  of  acts  of  owner- 

"good;"  and  see  Rogers  and  g^p    by   41,^  i^    /^  & 

othen  v.  Allen,  I  Campb.  309.  Simpson,  7  Bro.  P.  C.  317- 

where  oW  licenses  on  the  coiu-t  (120)  2  Atk.  45. 
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necessary  that  it  should  be  signed'by  the  steward 
of  the  coUrt.  .     » 

Yet  in  the  report  in*  Fortd3cue(121),  of  the 
Duke  of  Somerset  &  'France^  there  *  is  a  note, 
that  an  admission  under  the  haiid  of  the  steward, 
though  above  40  years  old,  was  rejected  in  Evi- 
dence, because  they  could  not  prove  the  stew- 
ard's hand. 

And  as  the  steward  of  a  custondary  court  does 
not  stand  in  the  situation  of  a  public  officer,  it 
would  certainly  appear  to  be  essential  that  his 
hand  writing  should  be  proved,  to  establish  the 
authenticity  of  any  copy  of  Court  Rolls  (122). 

A  customary  of  a  manor  of  antiquity,  and 
handed  down  from  steward  to  steward,  although 
not  signed  by  any  one,  has  bieen  received  as  good 
evidence  to  prove  the  course  of  descent  (123).  ' 

In  a  dispute  between  the  lord  and  a  devisee  of 
a  copyholder.  Holt,  C.J.  held,  that  the  recital  of 
a  will  in  the  copy  of  admission,  was  good  evi- 
dence of  the  devise  against  the  lord  or  any 
stranger,  but  that  if  the  dispute  had  been  between 
the  heir  and  the  devisee,  the  will  itself  ought  to 
have  been  produced;    and  he  ruled,  that  the 

(121)  P.  43.  •  And  see  Doe  d.  Churchwardens 

(122)  2  Bac.  Abr.  611.  It  of  Croydon  v.  Cook,  5  E^. 
should  seem  that  an  examined  Rep.  221.  Mann.  Dig.  94. ' 
copy  of  a  court  roll  woidd  be  (123)  Denn  d.  Croodwm  and 
good  evidence,  if  sworn  to  be  a  Wragg  et  ux.  v.  Spray,  1  T.  R. 
true  one.  2  Bac.  Abr.  632,  466.  Hoe  v.  Parser,  5  T.R.  30. 
cites  Comb.  337.    12  Mod.  24. 


ao  OfEmdmoe.  [JPaetI. 

rough  draft  of  the  steward  of  the  manor,  of  the 
admittance,  was  admissible  evidence  (124). 

In  an  actioa  of  ^ectment  by  a  devisee  of  co- 
pyhold property,  the  claimant  must  prove  not 
oafy  his  Qvm  admittance,  and  the  will  under 
which  he  claims  (125),  but  the  admittance  of  the 
testator  (126) ;  and  likewise  his  surrender  to 
will,  if  the  will  were  made  prior  to  the  Stat. 
56  Geo.  3.  c.  192. 

AdA  proof  of  the  admission  of  a  person  of  the 
name  of  the  lessor  of  die  plaintiff  in  ejectment, 
by  production  of  the  Court  Rolls,  is  not  a2me 
sufficient,  but  evidence  of  the  lessor's  identity  is 
requisite  (127). 

As  the  admittance  of  a  tenant  for  life  is  the 
admittance  of  all  in  remainder  (128),  a  person 
claiming.under  a  remamder-man,  only  need  prove 
the  admittance  of  the  tenant  for  life  (129). 

Where  the  title  does  not  come  in  question,  it 
is  not  necessary  to  give  evidence  of  the  admit- 
tance or  grant,  and  consequently  not  in  re- 
plevin (ISO). 

Evidence  of  the  customs  in  one  manor  is 
not  allowed  to  prove  a  custom  in  another  ma- 

« 

(124)    1  Lord  Raym.  735.  othert  v.  Smith  and  another. 

See  also  Jenkim  v.  Barker,  per  1  Campb.  196. 

Tmsf,  17D5.  S  Bac.  Abr.  6S8.  (1S8)  4;Ue,  p.  363. 

(Ub)  Jenkins  y.  Barker,  sap.  (129)   2  FhiUips*  Law   of 

Roe  and  Hicks,  3  Wils.  15, 10.  Evid.  SOI. 

(126)  mUon  V.    JVeddeU,  (130)  ildam^  v.  CfOfi^ 2 Veal. 
Ydv.  145.  181. 

(127)  Doe  d.   Hanson  and  ^. 
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nor  (131);  except  where  there  is  a  probable 
ground  for  similitude^  as  in  tiie  "fliree  northern 
counties,  Cumberland,  Westmoreland  and  North- 
umberland, in  the  tenant  right  estates ;  and  there 
the  custom  of  neighbouring  manors  has  been 
deemed  admissible  evidence  (132). 

And  in  the  Dean  and  Chapter  of  Ely  v.  War- 
ten  (133),  Lord  Hardwicke  held,  that  although 
the  evidence  of  neighbouring  manors,  should  not 
generally  be  admitted  to  shew  the  custoin  of 
another  manor,  yet  that  the  rule  was  not  so  uni- 
versal as  not  to  be  varied  in  some  instances ;  as 
in  mine  countries,  the  courts  have  admitted  evi- 
dence with  regard  to  profits  of  mines  out  of  other 
manors,  where  there  was  a  similitude  to  explain 
or  corroborate  the  custom  of  the  manor  in  ques- 
tion :  and  his  lordship  permitted  evidence  to  be 
read,  which  went  to  establish  a  right  in  the  te- 
nants, to  common  of  turbary. 

It  'has  been  ruled,  that  a  tenant  of  the  manor 
not  claiming  by  a  custom,  may  give  evidence  to 
prove  the  custom,  but  that  a  tenant  claiming  by 
such  custom,  cannot  be  a  witness  (134). 


(131)  Ihtke  of  Somerset  v. 
France  et  al.  1  Stra.  654.  S.C. 
Fortesc.  41.  and  see  Dean  and 
Chapter  of  Ely  v.  Warren,  infra^ 
Cowp.  807.  Roe  V.  Parker, 
5  T.R.SO. 

(133)  Roe  V.  Parker,  sup. 
Champian  &  Atkinson,  3  Keb. 
90.    In  this  case  it  was  held 


that  the  steward^  though  he 
had  a  fee  for  the  admission^ 
might  be  a  witness. 

(133)  i±tk.i^!  '^»- 

(134)  12  Mod.  24.  Am  as 
to  the  admissibility  of  the  evi- 
denoe  of  the  lord  for  a  copy- 
holder^ see  Garrard  v.  Lister, 
1  Keb.  15. 
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'  And  in  the  above  case  of  The  Duke  ofSmmd 
and^JPronce,  tike  lords  of  other  manors  were  not 
allowed  as  witnesses,  to  prove  a  castoiaasto 
fines  payable  in  the  particnlar  manor,  bat  the  re- 
cent sabmbsion  of  several  tenants  to  such  pay- 
ments, was  deemed  admissible  evidence. 

It  has  been  very  recently  adjudged,  in  the 
ease  of  Freeman  v.  PhiUipps  and  another  (135) 
fiiat  ah  alleged  custom  may  be  disproved  by  de- 
positioiis,  in  a  suit  instituted  against  a  former 
lord*  by  a  person  claiming  to  be  admitted  nnder 
a  custom  at  variance  with  the  one  so  alleged  to 
prevail  in  the  manor;  which  depositions  were 
there  made  by  the  witnesses  of  the  claimant :  and 
it  was  also  held  that  such  depositions,  if  only  ad- 
missible as  declarations  of  persons  deceased, 
comld  not  be  rejected  as  being  made  p&st  Utt» 
motam,  the  same  custom  not  being  in  controversy 
in  the  former  suit.  This  question  was  brought 
before  the  Court  of  Kings  Bench  upon  a  rule  for 
a  new  trial  in  an  action  on  the  case  by  a  copy- 
holder against  the  lord  of  a  manor  and  Iiis 
steward,  for  a  false  return  to  a  mandamus  direct- 
ing the  defendants  to  hold  a  court,  and  accept 
from  the  plaintiff  (the  second  surviving  life  of  two, 
and  having  named  one  M*  L.  in  placeof  the  first) 
a  surrender,  &c.  and  rie-grant,  &c.  under  a  cus- 
tom for  the  second  life  in  copyholds  (usually 
grants  for  two  lives,)  if  he  survived  the  fiwt,  to 
add  another  life  in  place  of  the  first,  and  sur- 

(135)  4  Mau.  &  Selw.  486. 
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render  to  the  lord  or  his  steward  in  court  such 
copyhold,  for  the  purpose  of  having  a  re*grant 
thereof  for  his  life  and  such  other  life  named^  and 
for  the  lord,  or  his  steward,  to  accejpt'  adid  )n8)- 
grant  the  same  as  aforesaid,  the-surviving  life  pay*- 
ing  by  way  of  fine,  such  sum  qfmone^j  as  by  the  jury 
or  homage  of  the  said  court  might  be  assessed  or 
ascertained  to  be  equed  to  two  years'  improved  vahie 
of  the  tenement  so  surrendered  and  re^granted^ 
The  defendants  made  a  return  to  the  majtMlaiaiuf 
denying fiuch  custom,  and  pleaded  not x guilty^-,  c 

At  the  trial  before  Graham,  B.  at  L^cester,  the 
above  evidence  was  admitted  for  the  purpose*  of 
establishing  a  custom  for  any  copyhold  tenant 
for  life  or  lives  to  change  his  livfes,  or  if  any '  of 
his  lives  were  dead,  to  fill  up  the  copy  by  adding 
or  naming  one  or  two  lives  to  the  life  in  bes&g, 
for  which  the  copyht^ld  tenant  should  pay  to  the 
lord  a  reasonable  Jine  to  be  set  by  the  lotd^  on 
his  steward;  and  there  was  a  verdict  for  the 
defendants.  . 

The  court  thought  thiit  the  evidence  was  pro*- 
perly  admitted,  and  discharged  the  rule  fotr  a  new 
trial.  Lord  Ellenborough  said,  that  in  all  cases  of 
customs,  such  as  the  custom  to  grind  at  niilla, 
as  in  the  case  of  Settle  MiU{13ff)^  and  various 
other  mills,  depositions  of  the  above  nature  had* 

(136)  See  Cort  v.  Birkbeck,      Weeks  v.  Sparke,   1  Man.  k 
Doug.  219.    Vide  also  Nkhols     Selw.  679. 
V.  Parker,  14  East,  331.  (n.) 
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e^er  be^oi  received ;  that  he  had  heard  them  read 
twenty  or  thirty  times  on  the  circuit  he  used  to 
gO(  without  ofajection,  aod  he  reia^Ebared  par- 
tienlariy  in  tbe  case  of  Leeds  MiU^  that  thej 
were  admitted  as  the  depositions  of  persons 
standiiag  m  pari  jure.  And  the  court  further  ob- 
werreAf  in  answer  to  an  objection  made  to  Ae 
evidence  as  being  res  inter  alios  Mta,  that  the 
plaintiff  made  common  claim  with  other  copy- 
holds granted  for  two  lives,  by  which  he  was  in- 
titled,  to^gp,  H<t<>  tl^e  .question  of  iwage,  as  it 
applied  to  all  the  like  tenements  withip  t^pi^or, 
and  that  on  the  other  hand  he  exposed  his  claim 
to  be  met  by  evidence  relating  to  any  other  tene- 
ment within  the  manor,  standing  in  the  same 
situation  as  his  own.  [See  further  as  to  de- 
positions and  declarations  being  read  in  evi- 
dence, Bull.  N.P.  239  et  seq.  Tookery.B^h 
ofBemfort,  1  Burr.  146.  1  Phill.  Law  of  Evid. 
286,  209,  290.  2  lb.  188-9.  Berkeley  Pem^t 
case,  2  Selw.  N.  P.  684.  4  Camb.  401.  I  ?A 
Ev.  189  n.  230  n.  Rex  v.  Cotton,  3  Campb.  Ui] 
We  have  already  seen,  that  evidence  of  enjoy- 
ment will  be  received,  to  control  the  operation 
of  ancient  admissions  (137) :  And  that  althougk 
possession  and  pernancy  of  the  rents,  is  priff^ 

(137)    Stammers  v.  Dixon,  judgment  in  trespafis  400  ^ 

7  East,  200.  Ante,  p.  184.    It  back  were  not  conclusive  efi- 

was    held   by    the    Court   of  dence  against  usage  fer  nev 

C  B.  in  Bu^u;;)^  V.  ^«^r,  that  century.    2  Will.  83. 
two  allowances  in  eyre  and  a 
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facie  evidence  of  a  seizin  in  fee,  yet  it  may  be 
rebutted  by  stronger  evidence  (138). 

And  we  have  also  seen,  that  a  genefal  repn- 
tation  extending  a  recorded  costom,  ifi^  evidence 
to  be  left  to  a  jury  (189),  and  whi<Jh  decision  de^ 
nied  the  doctrine  of  Lord  Coke  in  RaUliffk  and 
Chaplin  (140),  that  to  prove  a  cnstom  it  mturt  be 
shewn  by  proceedings  to  have  been  put  in  use. 

So  an  entry  on  the  rolls  of  a  manor,  stating  thd 
mode  of  descent,  has  been  deemed  admissible  cJvi^ 
dence  of  the  custom,  though  no  instiances  coilld 
be  proved  of  any  persons  having  taken  according 
to  it  (141). 

A  single  instance  vfill  under  some  circum-^ 
stances,  be  sufficient  evidence  to  prove  a  custom, 
as  in  Roe  d.  Bennett  d-  Je^ery  (142),  where  only 
one  recorded  surrender  in  fee  by  tenant  in  tail  of 
a  copyhold  estate,  was  admitted  as  evidence  to 
prove  a  custom,  to  bar  intails  by  surrender,  al- 
though there  was  one  instance  of  a  recovery  in 
the  same  manor. 

And  if  a  custom  be  proved  by  entries  on  the 

(138)  Jttifnev.  Price,5Taunt.  Steel  v.  PrickeH,  t  Stark.  466. 
326.     Ante,  p.  563.  n.  108.  Smith  v.  Smith,  2  Price  111. 

(139)  Doe  d.  Foster  and  ano-  Curson  v.  Lomax,  5  £sp.  60. 
ther  V.  Smon,   12  East^  62.  (140)  4  Leo.  243. 

Ante,  p.  35.    Bat  see  12  Yin.         (141)  Roe  d.  Bebee  v.  Parker, 

tit. '  Evidence.'  (T.  b.25.)  pL4.  5  Tr.  26. 

Reputation  alone  would  also         (142)  2  Mau.  and  Selw.  92. 

seem  to  be  admissible  evidence  And  see  Doe  d.  Ma§on  v.  Mason, 

to  prove  the  existence  of  a  ma-  3  Wils.  63.    AtUe,  p.p.  32*5, 

nor.     Ante,  p.  9.     Vide   also  74. 
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rolls,  for  a  widow  to  hold  the  estate  during  her 
chaste  yiduity,  it  is  sufficient  evidence  of  the 
condition,  to  ground  an  ejectment  against  her  by 
the  remsdnder-man,  as  for  a  forfeiture  on  incon- 
tineijice,  though  there  is  no  instance  of  such  a  for- 
feiture having  been  enforced  (143). 

In  an  ejectment  against  the  widow  of  a  copy- 
holder, she  justified  because  the  wife  of  a  copy- 
holder by  the  custom  ought  to  luivefor  life :  The 
custom  was  traversed,  and  it  was  held,  that  evi- 
dence by  the  defendant,  of  a  widow's  estate  onhf, 
did  not  maintain  the  issue  (144). 

A  casual  destruction  of  deeds  will  not  induce 
either  a  court  of  law  or  equity,  to  favour  the  pre- 
sumption of  evidence,  but  if  a  man  destroy  a  court 
roll,  or  copy,  designed  to  be  evidence  against 
himself,  the  courts  will  presume  every  thing  ca- 
pable of  being  presumed  (145). 

In  Chapman  v.  Coir/an  (146),  which  was  an 
action  by  a  copyholder  against  a  freeholder,  for 
overstocking  the  common,  a  parchment  writing 
from  amongst  the  muniments  of  the  manor,  dated 
in  1698,  and  purporting  to  be  signed  by  many 
copyholders,  stating  an  unlimited  right  of  com- 
mon, and  agreeing  to  a  restricted  manner  of 
stocking  it;  and  another  parchment  writing  of 

(143)  Doe  d.  jiskew  and     when  not  to,  see  ante,  p.34. 
another  V.  Askew,  l0East,59O.         (145)    1  Imid  Raym.  731. 
Ante,  pp.  86,  n.  32,  6fi7>  n.  127*     Cookei  v.  Hellier,  1  Yen.  %35. 

(144)  Un$ey  v.  Dmm,  Dy.     Hob.  109* 

192.  pi.  23.  When  costoma  are         (146)  13  Eaat^  lO. 
to  be  construed  strictly  and 
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the  same  sort  dated  in  1717,  were  admitted  ^s 
evidence  of  the  reputation  of  t;he  prescriptive  right 
of  common  at  that  period,  against  the  restncted 
right  set  up  by  the  plaintiff.  ^    [    '^^Z^f, 

And  in  Sir  J.  Bridgman  v.  Jennin^js  (\4Tl 
Holt  C.  J.  ruled,  that  if  A.  seized  of  the  manors 
of  B.  and  C,  cause  a  survey  to  be  taken  of,  B.. 
which  manor  is  afterwards  conveyed  to  E,  and. 
long  subsequently,  disputes  arise  between  the 
lords  of  B«  and  C.  about  their  boundaries,  this 
old  survey  may  be  given  in  evidence,  contra  if 
the  two  manors  had  not  been  in  the  hands  of  the 
same  person,  at  the  time  the  survey  was  taken. 

This  distinction  wa^  also  recognised  in  a  case  at 
nisi  prius  in  Middlesex  before  Pratt,  C.J.  (148), 
where  the  question,  in  ejectment,  being  parcel  or 
not  parcel,  a  survey  was  offered  in  evidence  on 
the  plaintiff's  side,  which  was  taken  by  one  under 
whoni  the  lessor  claimed,  wherein  the  lands  in 
question  were  included ;  and  the  court  rejected 
it  as  being  an  act  to  which  the  defendants  wer6 
not  privy,  and  consequently  not  bound^  ob- 
serving, that  to  receive  it  as  evidence  would  be 
dangerous,  and  tend  to  encourage  people  to  take 
more  than  their  own  into  a  survey  (149). 

(147)  1  Lord  Raym.  734.  which  copies  were   made    of 

(148)  Anon.  1  Stra..95.  coonterparts  of  leases  granted 

(149)  And  see  €ary*s  Rep.  by  the  Bishop  of  Durham, 
33-4.                  ,  which  enrolment  book  was  kept 

It  was  held  by  Mr.  B.Wood,  in  the  office  of  the  Bishop's 
in  Himhle  v.  Hunt  and  others,  auditor,  was  a  public  muni- 
1  Holt,  eoi,  that  a  book  in     ment,  and  to  be  received  in 

VOL.  I.  «  P 
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la  an  assize  if  the  tenant  plead  nrd  tort  d 
diss€isi7ij  he  cannot  give  in  evidence  a  release  after 
the  disseizin ;  but  a  release  before  the  disseizin 
he  may ;  for  then  there  is  no  disseizin  upon  the 
matter  (150). 

And  if  in  a  writ  of  right,  the  tenant  join  the 
mise  upon  the  mere  right,  he  cannot  give  in 
evidence  a  collateral  warranty ;  for  he  hath  not 
any  right  by  it,  and  therefore  it  ought  to  have 
been  pleaded  (l51). 


OF  PLEADING,  PRESCRIPTION,  ijc. 

Pleading.  As  a  copyhold  cannot  be  created 
in  time  of  memory,  it  must  always  be  pleaded  to 
h^ve  been  deipisable  Ifj  copy  of  court  roll,  time 
out  of  mind^  and  it  is  not  sufficient  to.  state  that 
it  is  held,  ad  voluntatem  donUni  secundum  coiisu- 
tudinem  manerii  (152). 

But  it  is  indispensably  necessary  in  pleading 

evidence  to  sustain  the  claiins  the  estate  created^  is  aHo^^ 

of   a  lessee^    the   counterpart  by  the  custom  of  the  manof 

bei|ig  lost,  and  the  original  not  The  Archb,  of  Canterbury  i(3ii 

produced.  ^  Sav.  131  j    but  this  docs  «< 

(160)  Co.  Litt.  283.  a.  seem  necessarjr  in  a  ckum  0f 

(151)  Ih,  ante,  p.  5ft9,  560^.  convnoo^  Hoskim   v.  Bofe 

(152)  Co.  Litt.  58.  b.  Mur-  1  Saund.  326  :  And  as  the 
rel  &  Smith,  4  Co.  24 .  b.  French's  greater  estate  includes  the  te 
case,  ib.  Si.  Roe  d.  Newman  the  frequent  addition  of  tk 
V.  Newman,  2  Wils.  125.  2  words  in  tail,  for  life  &c.  in 
Douj^K  720.  Gregory  v.  Co-  •  pleading,  also  seems  unneces- 
sens,  Bendl.  197.  Chitty 's  Plead,  sary  in  copyholds  oFinheritaD« 
2  Vol.  247.  1  Saund.Rep.  by  Seij.  Wnilam-S 

It  should  also  be  shewn  that      p.  348.  n.  8.  Ante,  p.  119^^ 


Ch.XIL]  OfPUadingy  Prescription^^.        579 

in  copyhold  tenure,  to  state  that  the  lands  are 
held  at  the  will  of  the  lord^  as  they  might  by 
JmpUp^tion  not  be  of  copyhold  tenure,  s|;rictly 
speaking,  and  yet  be  held  according  to  the  cus- 
tom of  the  manor  (153). 

And  in  an  action  on  the  case  in  the  court  of 
Commop  Pleas,  for  inclosing  common  per  quod  in 
tarn  amplOy  ^c,  and  wherein  the  plaintiff  had  a 
verdict,  the  court,  upon  a  motion  in  arrest  of  judg- 
ment, held  that  the  declaration  was  bad,  for  want 
of  the  words  iid  voluntatem  dominie  and  gave 
judgment  for  the  defendant.  A  writ  of  errpr 
was  brought  in  B.  R.,  when  that  court  fully  sanc- 
tioned the  rule  of  pleading  as  laid  down  in  the 
Conmion  Pleas,  but  nevertheless  reversed  the 
judgmept  for  the  defendant,  the  fault  in  the  de- 
claration being  helped  by  the  verdict  finding  the 
estate  to  be  copyhold  (154). 


(163)    Rogers    v,   Bradly, 

2  Vent.  143.    EVdn  v.  WasUll, 

3  Bulst.  230.  Gale  v.  Noble, 
Caiih.  432.  Hughes  v.  Harrys, 
Cro.Car.229.  Htllr.BoltonetaL, 
2  Lutw.  1171.  FoUetY.  Troake, 
2  Loid  Raym.  1186.  Co.  Litt. 
58.  a.  D.  1 .  Vide  also  Hutchison 
▼.  Jackson  &  Dawson,  Lutw. 
1324^  where  in  trespass  for 
taking  the  plaintiff's  cattle  in 
G.  the  defendant  pleaded^  that 
the  Earl  of  Sussex  was  seised  in 
fee  of  the  manor  of  S.  of  which 
the  lands  &c.  were  parcel^  and 


descendible  from  ancestor  to 
heir  in  a  course  of  succession 
called  Tenant  Right,  which  on 
demurrer  was  held  to  be  re« 
pugnant  to  the  previous  alle- 
gation.  See  the  pleadix^  in  this 
caseLex.Man.  App.  pl.28.  Vide 
also  2  Vol.  Chittj's  Read.  249. 
(154)    Crmother  v.  Oldfield, 

1  Lutw.  125.     S.  C.  in  error, 

2  Lord  Raym.  1225.  S.  C. 
1  Salk.  170,  364.  S.C.  6Mod. 
19.  S.  C.  Holt.  146.  And  see 
the  pleadings  in  this  case.  Lex. 
Man,  Append,  pi.  29. 

2  P  2 
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When  copyholds  are  held  of  a  manor  which  k 
ancient  demesne,  it  is  also  very  essential  that  the 
cophold  tenure  should  be  pleaded,  for  if  pleaded 
that  they  are  held  of  A.  of  his  manor  of  B.,  whick 
is  ancient  demesne,  or  that  they  sre  parcel  oiU 
manor,  it  must  be  understood  that  the  lands  are 
part  of  the  demesnes,  and  therefore  together  with 
the  manor  impleadable  only  at  common  law  (155). 

Although  the  proper  mode  of  pleading  hy  co 
pyholders,  is  by  way  of  custom  (156),  yetacopj 
holder  in  A.  who  has  common  in  B.  must  pre- 
scribe for  it  in  the  que  estate  of  the  lord,  as  common 
out  of  the  manor  belongs  to  the  land  and  not  to 
the  estate ;  and  if  he  enfranchise  he  must  plead 
that  up  to  such  a  time  the  lord  had  common  for 
him  and  his  customary  tenants,  and  that  at  that 
time  the  lord  enfranchised  the  tenement  and 
conveyed  it  to  the  defendant,  and  that  since  that 
timq,  the  feoffee  and  his  tenants  have  had  the 
right  of  common  (157). 

(156)  Brittelv.  Bade,  I  Lord  court,   Vincent  v.  fVal^,  Sty. 

Raym.43.     S.C.  1  Salk.  186.  197. 
Doe  d.  Rust  v.  Roe,  2  Burr.  (156)   Crowther  &  OW/* 

1046.     Kite  V.  Laury,  3  Salk.  ante,   (n.  154),     Thomptm  ^ 

34.    Bakery.  Wick,  or  Parker  Boi^rte,  Fortesc.  340.  K«ici« 

\. Winch.  1  Salk.  56.    12  Mod.  v.  Knight,  I  Wils.  254.  S,C. 

13.  Comb.  186.  And  see  Smith  l  Sir  W.  Bl.  49.  and  see  >'»- 

V.  E-amptoUj  3  Lev.  405.    But  chohon  v.  Smithy  ^^^^'  ^*^' 

in    a    replevin,    RoUe,     C.  J.  1  Vent.  97. 
held    that^    after    imparlance,  (157)  Bafwick  v.  Matil^^ 

the  defendant  could  not  plead  5  Taunt.  365.    S.C.  1  ^^^ 

ancient  demesne,   ^    it    ad-  50. 
mitted  the  jurisdiction  o£  the 
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It. has  been  held,  'that  a  plea,  jastifying  under 
a  custom  for  the  tenants  of  a  particular  copyhold 
estate  to  cut  turf  &c.,  is  not  supported  by  evi- 
dence of  a  custom  embracing  the  copyholders  of 
the  manor  generally  (158). 

A  copyholder  in  pleading  may  allege  any  ad- 
mittance, as  well  upon  a  descent  as  upon  a  sur- 
render, flw  a  grants  or  allege  the  admittance'  of 
his  ancestor,  as  a  grant,  and  shew  the  descent  to 
him,  and  that  he  entered,  which  is  good  without 
any  admittance ;  but  it  is  not  sufficient  for  the 
heir  to  plead,  that  his  father  was  seized  in  fee 
by  copy  of  court  roll,  at  the  will  of  the  lord  ac- 
cording to  the  custom,  and  that  he  died  seized, 
and  the  estate  descended  to  him  (159). 

In  the  case  of  Phillips  v.  Fielding  (160),  which 
was  an  action  of  assumpsit  in  the  Court  of  Com- 
mon Pleas  against  the  vendee  of  copyholds,  for 
not  performing  his  contract  and  paying  the  pur- 
chase money,  it  was  held  that  the  averment  by 
the  plaintiff  in  his  declaration,  that  he  had  always 

(158)  fFtfoon V.Page, 4 Esp.  Raym.  130.  And  where  the 
71.  Mann.  Dig.  84.  title  does  not  come  in  ques- 

(159)  See  the  third  reso-  tion,  as  in  replevin,  it  is  not 
hition  in\Br<nr»*«  case,  4  Co.  necessary  to  shew  an  admit- 
22.  b.  Co.  Cop.  8.  41.  Tr.  tance,  Adams  v.  Cross,  2  Vent. 
95-6.  rude  also  Robvnsim  v.  182.  Wade  v.  Baker  &  Cole, 
Smith,  4  Mod.  346.     Usher  v.  sup.  Ante,  p.  570. 

Wigg,   12  Mod.  297.     Tyster         (160)  2  H.  Bl.  123.    And 

V.  Hemling,    Cro.   Jac.    103.  see  Edwards  v.  Heather,  Sd. 

Shepheard's  case,  Cro.  Car.  190.  Ca.  Ch.  Temp.  King.  3. 
Wade  V.  Baker  &  Cole,  1  Lord 
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been  ready  and  wiiliug,  and  had  frequently  of- 
fered to  make  a  g6od  title,  and  to  make  a  proper 
surrender,  was  iftsufficient ;  and  that  he  ought  to 
have  averred  a  sufficient  performance  of  his  part 
of  the  agreem^it,  by  stating  an  actual  surrender 
to  the  defendant ;  or  a  tender  and  refusal,  and 
to  have  shewn  What  title  he  had  to  the  estate. 

It,  however,  is  tiot  necessary  in  such  a  case  to 
detdil  the  nature  of  the  title,  but  is  sufficient  to 
aver  that  the  plaintiff  was  seised  in  fee,  and  tliat 
the  title  was  made  good,  perfect,  and  satisfac- 
tory, and  that  he  had  always  been  ready  and 
willing,  and  had  offered  to  convey  the  estate  to 
the  defendant  (161). 

Upon  trespass  in  a  grant  for  lives  in  reversion, 
it  was  pleaded,  that  the  grant  was  "  tenmeat4 
^*  pr€BdictAy  per  Tvomen  of  a  messuage  which  A.  P. 
**  held  for  life,"  and  it  was  held  to  be  pleaded  as 
a  grant  in  possession,  and  not  in  reversion,  and 
incurable  (162). 

Where  a  defendant  in  an  actioh  of  trespass  bf 
a  copyholder,  for  entering  his  copyhold  and 
boring  for  coals,  justified  under  the  lord^  tb« 
manor,  as  seized  in  fee  of  the  veins  of  coals  .ttsd^ 
th€i  copyhold  tenensent,  with  Kberty  ofidringyi)^'^ 

(161)  Mariin  arid  others  t.  thei^  tilted  to  shew  that  ^ 

Smith,  6  East,  5'66.  S  Smith's  ^uH:lbaser,  and  not  the  vendor, 

Rep.  543.    See  also  Sisfgden's  btr^  to  prepaid  tod tenefcr the 

Vfenddr  &  Purcb.  e.  4.  s.  3.  cdavej^te,  [Sth  Bd.  p.  ^^^l 

on  the  rem^fdies  for  a  breadh         [168^  ^«^  v. Kay, CW®' 

of  contract/'  and  the  cases  661. 
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it  was  held  nbt  to  be  sufficient  for  the  plaintiff  to 
reply,  that  such  veins,  &c.  had  immemorially 
been  parcel  of  the  manor  and  demised,  &c.  with* 
out  reservation  of  the  coal,  unless  he  also  tra- 
versed the  liberty  of  working  the  mines ;  and 
upon  the  court's  observing  that  the  replications 
were  bad  on  that  ground,  and  that  the  plaintiff 
ought  to  have  leave  to  amend,  or  that  there 
should  be  judgment  for  the  defendant,  the  plain- 
tijQT's  counsel  prayed  leave  to  amend  his  replica^ 
tions,  which  was  granted  (163)* 

The  defendant  in  an  ejectment  pleaded  a  sur- 
render of  a  copyhold  by  the  hand  of  the  steward^ 
and  issue  was  joined  ahsqiie  hoCj  that  he  was 
steward ;  and  the  court  held  this  no  issue,  for 
that  the  traverse  ought  to  be  general,  that  he  did 
not  surrender,  as  the  surrender  was  void  if  he 
were  not  steward :  So  of  a  surrender  pleaded 
into  the  hands  of  the  tenants  of  the  manor,  and 
it  was  ruled,  that  where  issue  is  taken  upon  a 
surrender,  it  shall  be  tried  where  it  was  alleged 
to  be  done,,  and  not  wh^e  the  manor  is  (164). 

If  a  vendee  of  copyholds  who  takes  a  bond  for 
quiet  enjoyment,  by  his  own  act  occasions  a  for- 
feiture, the  obligor  is  discharged  jfrora  the  condi- 
tion :  therefore  in  debt  on  bond  for  surrendering 

(163)     Boume    v.    TayUrr,  state  the  steward's  name^  Sroton 

10  East  189.  V.  Foster,  Cro.  Eliz.  393.     The 

(IW)   WQod  V.  Butts^  Cro.  Archb.   of   Canterbury's    case, 

Eliz.  260.    See  Co.  Cop.  s.  46.  Sav.   131.    Chitty*s  Fleading, 

Tr«  108.    In  pleading  a  grant  2  Vol.  848^  269. 
of  copyholds  it  is  necessary  to 
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copyholds  and  permitting  the  purchaser  to  enjoy 
without  interruption  of  any  one,  the  defendant 
pleaded  performance,  and  that  the  plaintiff  con- 
tinued in  possession  for  a  certain  time,  and  then 
the  lord  for  rent  in  arrear  entered  according  to 
the  custom,  for  a  forfeiture ;  and  the  court  held  it 
was  a  good  plea  (165). 

In  an  action  upon  the  case  for  not  performing  a 
promise  to  join  in  a  surrender  of  copyholds,  the 
plaintilfT  must  allege  in  his  declaration,  that  he 
made  a  request  to  the  defendant  to  join  in  the 
surrender ;  and  when  the  plaintiff  assigns  a  par- 
ticular mode  of  surrender,  viz.  into  the  hands  of 
two  tenants,  he  should  shew  that  there  is  such  a 
custom;  or  a  demurrer  will  hold (166). 

But  a  general  custom  of  the  realm,  as  for  a  co- 
pyholder to  surrender  in  court,  or  out  of  court, 
into  the  hands  of  the  lord,  need  not  be  al- 
leged (167). 

Nor  is  it  necessary  under  a  covenant  to  sur- 
render copyhold  lands,  for  the  purchaser  to  shew 
a  court  to  have  been  holden,  as  the  vendor  ought 
to  procure  a  court  to  be  holden  (168). 

(165)  Dy.  30.  a.    In  debt         (l«r)  Co.  Litt.  59.  a. 
upon  bond  for  quiet  eqjoyment         (168)  Vide  Fletcher  v.  Pfn- 
of  copyholds^  the  plaintiff  must    /e«,  Cro.  Jac.  108. 

shew  that  he  was  evicted  by  See  further  as  to  the  form 

lawful  title,  Hamond  v.  Dod,  and  manner  of  pleading  in  co- 

Cro.  Car.  5.  pyhold  cases.    Chitty's  Plead- 

(166)  Fre^om  v.  Pnrchase,  mg,  «  Vol.  38,  47,  ^47,  &c. 
Sty.  107. .  And  see  Turrier  v.  269,  &c.  547. 

Beany,  1  Mod.  61.  Ante,  p.  140. 
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The  case  oilhiherley  v.  Page  aand  another  (WS), 
(which  was  an  action  for  breaking  the  plaintiff's 
close,  then  lately  part  of.  the  waste  of  a  manor,) 
has  estaiblished,  that  a  plaintiff  is  intitled  to  the 
costs  .of  pleadings,  where  one  dT  several  pleas 
pleaded  by  the  defendant,  is  adjudged  bad  on 
demurrer,  although  the  defendant  has'a  verdict  on 
the  issues  joined  on  the  other  pleas,  and  though 
it  appears  on  the  whole  of  the  record,  that  the 
plaintiff  has  no  cause  of  action.  The  court  ob- 
served, that  the  costs  of  double  pleading,  were  by 
the  statute  4  Anne,  c.  16.  lelEl  at  their  discretion, 
but  that  the  quantum  only,  and  not  the  allow- 
ance of  costs  at  all,  was  in  the  discretion  of  the 
court ;  that  the  demurrer  was  in  consequence  of 
the  bad  -plea  by  the  defendants,  and  as  the  plain- 
tiff  had  judgment  on  that  plea,  he  was  entitled  to 
the  costs  of  it. 

It  would  not  be  perfectly  consistent  with  the 
object  of  this  treatise,  either  totally  to  pass  o^er, 
or  to  go  very  much  into  detail  on  the  subject  of 
pleadings  in  customary  plaints,  in  the  nature  of 
possessory  acaons  and  ^ts  of  right. 

I  would  lay  it  down  as  a  general  rule,  that  the 
forms  and  decisions  which  will  foe  found  in  the 
books  as  applicable  to  freehold  cases,  are  to  be 
the  guide  of  the  steward  in  all  similar  litigations 
with  respect  to  copyhold  property.  Something 
has  been  already  said  on  this  head  in  treating  of 
the  nature  and  redress  of  real  injuries,  and 

(169)  2T.R.39I. 
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imder  the iseotion  of  s viobkce.  In  circumstances 
of  peculiar  difficulty,  the  steward  may  find  it 
necdsmry  to  have  recourse  to  the  several  books 
of  entries^  but  he  will  in  almost  every  instance  be 
relieved  from  embarrassment,  by  the  analogous 
fbrms  and  rules  in  freehold  cases,  amply  furnished 
in  Pitzherberfs  Natura  Brevimn  and  Booth's 
Heai  Actions.  Much  useful  learning  will  also 
be  found  on  this  abstruse  subject  in  the  very  in- 
teresting case  of  Dou)land  v.  Slaie  and  Wife,  in 
error  from  the  court  of  Common  Pleas  (170),  on 
reversal  of  the  judgment  of  the  court  below,  re- 
ported by  Mr.  East,  5  vol.  272,  and  wherein  the 
court  of  King's  Bench  ruled,  that  the  demandant 
in  a  Writ  of  Rights  must  allege  the  seizin  of  the 
ancestor  to  be  not  only  ut  de  feodOj  but  also  de 
>r«?(171). 

The  reader  is  likewise  referred  to  the  third 
volume  of  Mr.  Ohitty's  Treatise  an  Pleading, 
p.  593  to  p.  668. 

Prescription.  A  copyholder  as  against  all 
strangers,  mast  prescribe  by  way  of  custom 
through  the  lord  (172),  that  is,  that  the  lord  and 

(170)  t  Boa.  &  Pol.  570.         in  lie  IcMee  fiM-yom  af  llie 


(171)  Ante,  p.  561.  manor  is  ill^  Qrammer  v..  Wat^ 

(17S)  Sharp  t.  Lowther,  Tr.  9tm,  1  Lntw.  81.  And  see  Lex. 

9  Geo.  3.  Rtp.  Temp.  Hardw.  Bfaii.49,  53;  and  the  pleadings 

S93.  Tkompion r:Roh€rt9,^cir'  in  Ormmmer  %LWaiMm,  5b.  App. 

tedc.  339.    Ctitty'a  Pleadings  pi.  14.  Fteaeriplk^^cmmom^ 

I  Vol.  578.  t  Vol.  591K.  Sapp.  atf  intkMer,  in  a  qme  eitete 

Vin.  Cop.  (P.  «.)  pi.  1,  ».    A  good.  FMei  v.  Tnkake,  3  Lord 

prescriptionbywayofqneestate  Raym.  1188. 
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his  ancestors  and  all  th^se  whose-  estate  he  hwy 
have  had  common  in  such  a  placed  f^  him^aiUBl 
his  tenants  at  will,  &;c.  but  ai»  agBimt  th€  kmL,  he 
must  prescribe  by  way  of  usage  only  (173).        i  • 

It  would  seem,  however,  that  the  tenants  of  a 
manor  may  prescribe  generally  upon  UM^e  in( 
Tion  decimando  on  a  prohibition  for  staying  m 
suit  f6r  tythes(174) :  but  unity  of  possession^ 
the  manor  and  parsonage  in  a  Prior,  has  bfeecil 
held  n6t  to  be  a  discharge  of  tythes  foy  the 
copyholders  (175). 

Yet  it  must  not  be  supposed  that  cM  copy^ 
holders  can  prescribe  against  their  lord.  In*  the 
case  of  Cage  &  l>orf(176),  the  court  said  that  a 


(173)  Foiston  &  CrachrQode» 
4  Co.  31.  b.  Petirce  v.  Bacon, 
or  Barker,  Cro.  Elis,  390. 
Goiildsb.l33.  Mo.  461.Ca.647. 
Crowiher  &  Qldfield,  ante» 
n.  154.  Kenchin  &  Knight^ 
1  was.  253-4.  S.C.  Gat€waxd:$ 
case  6  Co,  60.  And  9ee  9  Sir 
W.  Bl.  927-a 

It  soBQetiinea  happens^  that 
oci|>yfaolder8  have  a  r%ht  of 
common  m  wastes  out  9f  the 
mavor^  aad  iviicii  that  is  tiiP 
€ase»  they  must  prescnbe  hgr 
iK9^  of  ftf e  «5Me  ia  the  lord, 
aodnothywayofcustom.  Vid^ 
Sknrp-f.LowliutfiaAAim^  Btuf^ 
wick  ▼.  MoMmos,  6  Tavnt  36Ct« 
S.  C.  1  Marsh.  50.  7  East,  485. 
Roberts  v.  Young,  Hob.  286. 


Foiston  &  Crachroode,  sup,  Dy. 
363.  pi.  27.  Trigge  v.  Turner, 
SLev.  9S.  Chitty's  Pleadings 
2  Vol.  59S.    Ante,  p.  580 . 

If  the  party  prescribe  abso-^ 
lutely^  and  the  evidence  is  of  a 
prescription  under  a  condition^ 
it  is  a  variance,  secus  if  .the 
condition  is  not  annexed  to  the 
prescription,  Gray's  case»  5  Co. 
78.  b. 

(174)  Crouch  v.  Fryer,  Cr©. 
EUz.704^784.  S.C.  Me. 618. 
S.  G.  Yelv.  2.  and  see  Stephen^ 
«oa  V.  JS«/,  3  Burr.  1273. 

(]k75)  Branqhe's  caae^  Mo« 
219.  1  Gwillim^  156.  See  also 
Stephenson  v.  BUI,  ^« 

(176)  Sty.  233.  Trcfmpll  y, 
Kyllyk,  KeUw.  77. 
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copybolder  for  life  could  not  prescribe  against 
bis  lord,  but  that  a  copyholder  in  fee  might. 

This  distinction  is  sanctioned  by  the  rule  h. 
^eehold  cases  (177),  but  I  would  submit  that  by 
analogy  to  the  power  of  committing  waste  ob 
copyhold  lands  (178),  a  copyholder  for  life  with 
power  to  renew  or  to  nominate  a  successor,  is  on 
the  same  footing  with  a  copyholder  of  inheritance, 
and  may  perscribe  against  his  lord. 

But  a  copyholder  of  inheritance,  I  apprehend, 
cannot  prescribe  to  have  common  in  exclusion  of 
the  lord,  though  a  prescription  for  copyholders 
to  have  sole  pasture  has  been  held  good  (170). 

It  should  seem  that  a  custom  foi;  the  lord  to 


(177)  Thompton  v.  Roberts, 
Fortesc.  339.  Smith  v.  Morris, 
lb.  340.     6  Co.  60. 

(178)  Ante,  p,  47S'4. 

(179)  HoskvM  V.  Bxihins, 
1  Mod.  74.  S.  C.  2  Saund. 
324.  S.  C.  2Keb.  842.  S.C. 
2 Lev. 2.  S.C.Ponexf.l3.  S.C. 

1  Vent.  123^  163^  and  see 
the  Pleadings  in  this  case^ 
Lex.  Man.  App.  pi.  13.  Vide 
also  TotUr  &  North,  1  Vent. 
383.  S.C.  1  Saund.  347.  S.C. 

2  Keb.  513-17.  S.  C.  1  Lev. 
268 :  It  was  held  in  this  case, 
that  prescription  by  freeholders 
and  custom  by  copyholders, 
may  be  joined  in  one  plea.  See 
the  pleading^  in  this  case  Lex. 


Man.  App.  pi.  12.     Vide  also 
North  V,  Coe,  Vaug.  251. 1  Lev. 
253.    2  Bulst.  87.  N.  (6)  Co. 
Litt.  122.  a.     Kentick  v.  Tar- 
giter,  Cro.  Jac.   208.     S.  C. 
Yelv.129.  Dawglassy.  Kendal, 
t6.256.  PiH  v.  Chick,  Hut.  45. 
The  want  of    averment  of 
levancy  and  couchancy^  wkn 
such  is  the  prescription^  will  be 
aided  by  verdict,  see  1  Vent. 
165,  in  Hoskim  &  Robins.    So 
also  the  insufficiency  of  "pkad- 
ing  a  license  for  a  stranger  to 
put  in  his  cattle^  which  license 
must  be  by  deed.     Boskins  & 
Robins,  sup.   And  see  Cro.  Jac. 
575  in  Monk  v.  Butler. 


Gh.XIL]    Of  Pleading,  Prescription,  ^^c.       Sm 

make  grants  of  the  y^nste  with  the  eonsiBnt-of  the 
homage,  to  the  prejudice  of  a  right  :of  commonin 
the  tenants  of  the  man^r,  is  good^  Ike  practice 
being  evidence  of  a  reservation  of  the  tight,  upoa 
the  original  grant  by  the  lord,  of  the'  pmikge 
of  common  over  the  waste,  rendering  ^thetefbiie 
the  right  of  the  tenant  subservient  to  that  of 'Hie 
lord  (180). 

And  by  the  same  rule,  the  lord  may  by  amme- 
morial  usage,  have  the  right  to  dig  pits^^  or  to  im- 


(180)  Folkard  v.  Hemtnett 
and  others,  5  T.R.  417.  (n.a). 
And  see  Weniworth  v.  Clay, 
Fin.  Biep.  263-4.  BtmlcoU  v. 
Wvnndll,  2  Campb.  261.  Lord 
Nortkwick  v.  Stanway,  3  Bos. 
&  Pul.  346. 

The  grant  in  the  above  case  of 
Folkard  &  Hemmett  was  made 
ibr  the  purposeof  building  houses 
on  the  ground.  De  Grey,  C.  J. 
said,  '^  The  plaintifiP  must  prove 
"  himself  to  be  in  possession  of 
a  right  of  common,  and  that 
this  right  has  been  preju- 
diced 3  any  prejudice  in  the 
minutest  degree  is  sufficient. 
*'  The  defendants  justify  under 
"  the  usage.  I  will  not  call  it 
a  custom,  because  I  look  on 
it  as  a  reserved  right  of  the 
''lord.  There  are  two  consi- 
derations ;  1st,  If  this  usage 
be  true  ?  2dly,  If  true,  Whe- 
ther  legal  >  As  to  th^  first. 
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the  defendants  have  proved 
by  the  Court  Rolls,  that  it 
*^  has  been  the  usage  direr  fiinde 
1599.  M  to  the  2d,  ^t  is 
a  matter  of  law  5  a  question 
of  novelty  and  importance. 
"  The  reason  of  such  a  reser- 
vation by  the  lord,  might  be 
its  vicinity  to  London."  The 
jury  thought  the  land  was  of 
no  value,  and  consequently  that 
the  plaintiff  was  not  damaged, 
and  they  found  a  verdict  for 
the  defendants. 

If  a  building  be  erected  on 
the  waste,  imder  a  grant  made 
by  the  lord,  even  without  the 
assent  of  the  homage^  and  the 
tenants,  having  rights  of  com- 
mon, stand  by  and  make  no 
objection  on  laying  the  foun- 
dation of  it}  Qu.  If  equity 
would  not  interpose  to  prevent 
the  building  being  pulled  down. 
6  Vin.Cop.  (W.d.)pl.3. 
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f^Q^er  etli«pra  to  do  »o,  al^ug^  there  be  notsuf 
ficient  hocbage  la^  for.tbe  cQiiuno9iers(18l); 
fl^bt^  of  itbi3.  Hfitiive  ve  perf^tly  diiitiACt 
'th|^'(pn?iyh)go  wliiob  ^ary  Iprd  of  a  mapor 
(q«Me9r  ui^lar  tb^  statute  of  Me)rton(182),  of  in- 
iQkMiiig  and  approTiog  any  part  of  the  wastes, 
'iNX>?i^d'  he  leavQ  aiificient  comiaon  of  pastoR 
for  tbe  tenants  (183). 

And  in  a  recent  ca^e  (184)^  where  the  lord  of 
4be  manor  had  been  in  the  habit  of  grantui; 
leaaes  of  parcels  of  the  waste  for  upwards  of 
IdO  yeai*8,  un^dor  which  th,e  whole  of  a  comoios 
bad  beoii  inelosed>  Abbot  C.J.  thought  it  was 
too  much  to  presume  a  reservation  of  a  power  by 
the  lord  at  the  time  of  the  original  grant,  the 
effect  of  which  would  be  to  enable  him  to  anoi* 
hilate  the  right  of  common  altogether  (185). 

.1 

(181)  Batesm  v.  Green  and  the  tenanta.     fTise/rei  t.  SMt. 
another,  J^T.R.4H.  2   Vera.  301.     ArUwgtm^ 

(182)  20H.3,c.4,    In  the  Ftfw^ef,ib.356.  Andsee^F.W. 
construction  of  thifl  statute  any  257,  in  Holder  v.  CAawiury. 
person  seised  in  fee  of  part  of  (184)     Badger   ▼.  W 
the  waste  may  approve^  though  3  Bamew.  &  Aid.  158. 
not  lord  of  the'maoor.    Glovef         (IS5)  In  the  c»se  of  Dw^ 
V,  Lome,  S  T.  R,  446.  v.  Mo^ore,  I  Start  108,  it^ 

(183)  It  has  been  doubted  held^  that  evidence  of  enooiA- 
whether  equity  has  any  juris-  jmnts  by  the  lord  on  the  rigbti 
diction  on  this  subject,  see  of  ooioiBoaeis,  could  have  no 
How  V.  Bromjsgrove^  l  Vera.  22.  weight  against  evidence  of  long 

Y.  Palmer,   5  Vin.  s.  «ijoyment,andofg»ntsbyA« 

pl.  33 ;  but  the  court  has  frcr  lord,  subject  to  the  uonfiflW' 

quently  directed  issues  ifco  try  if  tiqii  of  Hx^  commonen. 
sufficient  commoa  were  left  for 
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It  may  not  tie  improper  to  notice  Ueie^  thsitia 
the  case  of  Feaccet  v.  Strickhiid  0t  a/.  (ISOV  ^ 
was  ruled  by  the  cburt  of  Common  Pleas,!  ^tjitat 
although  the  statute  of  Merton  speaks  only  ^ 
common  of  pasture,  so  that  the  lord' cafurot  a^ 
prove  agaitist  common  of  turbary,  yet'wlt^^e'th^K 
is  common  of  piststure  and  common  o(  turbary  ^ogi 
the  same  waste,  he  may  inclose  against  the  cobI- 
ihon  of  pastute ;  therefore  in  an  actioii  2^$inst 
the  lord  complaining  of  such  inclosore  (lft7),  tbe 
tenant  must  shew,  not  only  that  there  is  an  in- 
sufficiency  of  pasture  left,  but  also    an  inter- 
ruption in  the   enjoyment  of  the  common  of 
turbary. 


(185)  2  Corny.  578.    S.  C. 
Wilks  57.    And  see  a  sitxular 
determination  in  Shakespear  v. 
Peppin,  6  T.  R.  741.  ride  also 
jyuberley  v.  Page  and  another, 
9T.R.S91.  Smxth^.FBiharmtll, 
lTreem.190.  dM6d.<^  Leechr. 
Widdey  or  Medgley,  1  Vent.  54 . 
1  L^v.  $83.    2  Keb.  590>  tiOl. 
1 T.  Raym.  18&.     Clarksan  r. 
WwOhimse,  5  T.  R.  412^  n.  a. 
And  as  to  extinguishment  of 
common^  see  Bacon  &  Palmer, 
1  Brownl.  174.  Post.  tit.  '  En- 
franchisement/ 

(187)  The  remedy  against 
the  lord^  when  there  is  not 
sufficiency  of  common  leil^  is 
action  chi  the  case  or  assize. 
Sadgrove  v.  Kirby,  6  T.  R. 
485-6.  S.F,  Cooper  y.  Marshal, 


1  Burr.  259.  Clc^UMr.Horsiy, 
1  RoU.  Abr.  106.  (M«)  pL  19. 
And  the  particular  surcharge  by 
a  lord  must  be  shewn.  2Mod.6. 
iLutw.  102.  3  \^i]8. 281,  290. 
But  a  oommottcr  may  eater 
forcibly,  if  the  lord  by  any  act 
wbofiy  ^bdudes  him  fipom  an 
exercise  of  Ids  right.  Sadgrove 
8c  Kirby,  .Cooper  &  Mknrskal^ 
sup.  And  see  Mmom  v.  Cmstsr, 
2  Mod.  65. 

It  has,  however,  been  said, 
that  a  copyholder  can  have  no 
assize  of  common  against  his 
lord,  but  is  to  be  relieved  in 
equity.  Tqth.  108,  cites  renants 
ofPetworth  V.  Earl  ofNorthum" 
berland,  38  and  39  Eliz.  and 
Colcot  V.  Lea,  same  year,  and 
43  Eliz. 
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A  copyholder,  in  case  of  intrusion  on  his  com- 
monable rights  by  a  stranger,  may  distrain  the 
cattle  damage  feasant,  or  bring  his  action  on  Hie 
case  (188):  but  one  commoner  cannot  distraia 
the  cattle  of  another  for  damage  feasant,  though 
an  action  will  lie  for  surcharging  the  common, 
however  trifling  the  injury  (189),  and  although 
the  plaintiff  has  himself  overstocked  (190). 

Nor  can  the  lord  distrain  for  surcharge  of 
common,  where  there  is  a  colour  of  right  (191). 


(188)  Robert  Mary^s  caae, 
9  Co.  111.  Dixon  v.  James, 
Lutw.  1^8. 

(189)  Hall  ▼.  Harding, 
4Biirr.S4S7.  8.C.  iSirW.Bl. 
673.  WelUv.Watl'mg,  2  Sir 
W.  Bl.  1233.  And  see  Supp. 
Vin.  Abr.  th. '  Commoner,*  (B) 
pi.  8,  5. 

(190)  HobiOHY.  Todd, 4T.R. 

71. 

(191)  3  Wils.  126.  For  mora 
of  Common  in  general,  see 
Vin.  Abr.  and  Supp.  under  tit. 
'  Common,'  and  '  Commoner.' 
Vide  also  Bacon's   Abr.   and 


Com.  Dig.  tit. '  Common.' 

As  to  the  mode  of  pleading; 
in  respect  of  Commons,  after 
severance  of  the  waste,  see 
Co.  Cop.  8.  42.  Tr.  98.  . 

And  the  reader  is  refierred  for 
further  information  on  the  sub- 
ject of  prescription  by  copy- 
holders, and  for  some  interest- 
ing remarics  on  the  legality  of 
a  prescription  by  the  lord,  for 
fines  on  marriage  of  copyhold 
tenants  and  for  special  courts 
&c.,  to  Calth.  Read.  p.  29  to  S6, 
and  6  Vin.  tit.  '  Copyhold/ 
(P.e). 
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CHAP.  XIIL 

Of  the  Prerogative  Writ  of  Mandamu$,  and  the 
Aid  of  Courts  of  Equity.    And  firet^ 

OF  THE  WRIT  OP  KANDAMUS. 

Where  a  person  can  shew  a  colourable  title  to 
a  copyhold  estate,  the  Court  of  King's  Bench  will 
grant  a  mandamus  to  compel  the  lord  to  admit 
him :  and  the  lord  is  also  compellable  by  this 
writ  to  acfccpt  a  surrender  from  a  copyholder  (1). 

This  power  has  certainly  been  questioned,  but 
any  doubts  formerly  entertained  on  the  subject, 
are  completely  removed  by  the  several  decisions 
I  am  about  to  refer  to. 

It  is  trite,  that  when  a  party  has  a  specific  legal 
remedy  (2),  the  Court  of  King's  Bench  has  in 


( 1 )  Freeman  v.  PhilUpt, 
4  Mau.  &  Sel.  486.  And 
either  of  the  whole^  or  a  por- 
tion of  his  copyhold  lands,  see 
Snag  V.  Fox,  Palm.  342 ;  and 
of  the  whole,  or  a  portion  of 
his  interest,  see  Fitch  v.  Hock- 
ley. Cra  Eliz.  441-2. 

(2)  But  having  a  remedy 
in  equity  is  no  answer  to  an 
application  for  a  mandamus. 
3  T.  R.  66«. , 

VOL.  I. 


A  court  of  equity  has  no  ju- 
risdiction to  grant  an  injunction 
to  stay  proceedings  on  a  man- 
damus. Lord  Montague  v.  Dud- 
man,  2  Ves.  398.  Ante,  p.  368, 
(n.  116).  But  it  will  stay  pro- 
ceedings either  by  action  or  in- 
dictment, where  the  question  of 
right  is  depending  in  that  court. 
The  Mayor  of  York  v.  Pilking- 
ton,  2  Atk.  302.    2  Ves.  398. 

2  Q 
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seTeral  instances  refused  to  grant  a  mandanmy, 
but  as  both  the  surrenderor  and  surrenderee  ait 
I  conceive,  without  remedy  at  law  against  the 


(3)  Vide  ne  Kmg  v.  The 
Marquis  of  Stafford  and  another, 
3T.R.  646^  iQ  which  the  txxttt 
of  B.  R.  had  granted  a  role  to 
shew  cause  inihy  a  manglapius 
should  not  issue^  commanding 
the  defendants,  as  lords  of  the 
manor  of  Stowe  Heath  in  Staf- 
fordshire, to  allow  and  present 
to  the  ordinary  of  the  peculiar 
jnrifldiction  of  the  niyal  free 
chapel  and  parish  of  Wplver- 
haiqpton,  the  nomination  of 
W.  M.  clerk,  to  be  stipendiary 
priest  or  curate  of  the  chapel  of 
Willeiihall,  in  the  said  manor, 
in  order  that  he  might  obtain 
a  license  from  the  ordinary. 
The  application  in  this  case 
was  made  in  consequence  of 
the  refusal  of  the  defendants, 
as  lords  of  the  manor,  to  allow 
and  present  to  the  ordinary,  the 
nominee  of  the  majority  of  the . 
inhabitants;  and  was  founded 
on  affidavits,  stating,  th£Ct  oh  a 
commission  of  charitable  uses, 
it  was  agreed  between  the  then 
lord  of  the  manbr  of  Stowe 
Heath  and  the  freeholders,  be- 
ing inhabitants  of  Willenhall, 
witbiii  the  said  manor,  that 
certain  copyhold  lands  should 


be  let  for  the  mainfaoDcc  d 
a  stipenfiary  curate  of  ibeM 
chapel  of  WBleiAan,tobett)- 
minated  by  a  majority  of  & 
s»id  infaabftants,  and  to  Ik  al- 
lowed by  the  lord,  by«iioi& 
the  curate  was  to  be  presentd 
to  the  lord  for  a  license  to 
preach,  and  that  the  usage  d 
nomination,  &c.  had  ererbeo 
pUBSuant  to  the  saidagreemot 
The  court  observed,  tint  it 
seemed  as  if  the  inhabitiDC 
had  only  an  equitable  righlM 
that  if  they  had  a  legal  j)^, 
it  might  be  asserted  in  a  ^aw 
impedit  [East.  506  b.],  and  tint 
perhaps  thebetter  remedywonW 
have  been  an  infi)rmatkKi  in 
chancery,  in  the  name  of  tie 
attorney  general.  See  also  I^ 
King  V.  The  Bishop  ofCkst^' 
1  T.  R.  396,  in  which  a  mw* 
danms  to  the  bishop  to  license 
a  curate  of  an  augmented  cu- 
racy, where  there  was  a  cross 
nomination,  was  refused,  the 
party  having  a  specific  1«>J 
remedy  by  quare  impe^-  ^^ 
also  The  King  v.  BristofP,  ^Ti* 
168,  where  the  court  rcftsedtn 
grant  a  mandamus  to  the  ^ 
Buref  of  a  county,  to  obey  tf 
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lord  of  the  manor  for  refusing  admittance  (4)9  it 
appears  to  me  somewhat  singular,  that  any 
question  should  have  arisen  on  this  point  of 
jurisdiction. 

So  long  back  as  the  case  of  The  King  v.  The 
Borough  of  Midkurst  (5),  we  find  the  court  ex- 
ercising this  power  to  compel  the  lord  of  the 
manor  to  hold  a  court,  and  the  homage  to  pre- 
sent  certain  conveyances  to  purchasers  of  bur- 
gage tenements,  intitling  them  to  be  sworn  in 
burgesses  of  the  corporation,  and  to  vote  for 
members  of  parliament ;  and  there  the  court  ob- 
served, that  to  deny  the  writ  would  be  to  say, 
there  was  a  right  without  a  remedy. 

In  Roe  d.  Noden  v,  Crriffits  and  cithers  (6), 
LfOrd  Mansfield  said,  that  the  act  of  admittance 
to  a  copyhold  was  mere  form,  and  that  the  lord 
was  an  instrument  only,  and  compellable  to 
admit  according  to  the  nnrrender,  and  that  a  man" 
danms,  or  a  decree  in  cjiancery, would  compel  hkn. 

order  of  the  court  of  quarter  ters,   Thetford,   5  T.  R.  3^4. 

sessions,    the  proper    remedy  Rex  v.  The  Chancellor  of^  the 

being  by  indictment :  apd  Thfi  University  of  Cambrid$e(Tr€9ui*3 

King  V.  The  Mayor  of  Col-  ca^),  6T.R.  HO. 

Chester,  2J.R.  269,  wl^ere  the  (4)  Ante,  p.  368-9.     Towel 

court  refuaed  a  mandamus  to  v.  Conii^A,  2  Keb.  3^7;  but  see 

admit  a  recorder  of  the  bp-  .  Galloway' a  cbbc,  citedSBidat. 

rough,  because  there  vwas  a  re-  %17.     Lex   Cust.    1$8,    and 

coi;der  de  facto,  and  the  parties  5  JBurr.  3769. 

had  another   remedy  b^y  ,qu9  <5)  1  Wils.  283. 

warranty.     Fide  alsp  Bex  y,  (6)  4  fiurr.  I96I 5  see  dbo 

tU  Marquis  of  Stafford  mi  Vfi^han  d.  Jth/im  y,  AilcWd 

ai^ther,  Z  T.  R.  646.   Jf,^  v.  5  Bwr.  8787. 1/ofit>  39Q.  i  8L 

The  Churchwardens  of  St.  JP«-  Com.  368.     3  ib.  110. 

8  0  2 
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And  in  The  King  v.  Rennett(7),  the  Court  of 
King's  Bench  expressed  their  decided  opinion, 
that  a  mandamus  ought  to  be  granted  to  compel 
a  lord  to  admit  a  copyholder,  on  a  proper  case 
being  laid  before  them,  although  they  refused  to 
interfere  in  this  instance,  as  the  party  claimed 
by  descent,  and  had  therefore  a  complete  title 
without  admittance,  against  all  the  world  except 
the  lord. 

In  The  King  v.  7%e  Lord  of  the  Ma/nor  of 
Hendon  and  his  Steward  (8),  a  rule  for  a  manda- 
mus to  admit  C.  on  the  surrender  of  A.,  A.  having 
previously  sold  and  covenanted  to  surrender  to 
B.  who  had  assigned  to  C,  was  made  absolute. 

And  again,  in  The  King  v.  Coggan  (9),  on  an 
application  for  a  mandamus  to  the  lord  and  stew- 
ard of  the  manor  of  Laleham  Billets,  to  admit  W. 
to  a  copyhold  tenement,  to  which  his  father  was 
intitled  as  purchaser,  but  who  died  before  ad- 
mittance. Lord  EUenborough  expressed  himself 
aware  of  the  doubt  entertained  on  the  other  side 


<7)  «  T.  R.  198. 

(8)  lb.  484.    Ante,  p.  967. 

(9)  6  East,  431.  S.  C. 
%  Smith,  417}  and  the  court 
had  jufit  before  granted  a  man^ 
damns  to  the  Duke  of  Leeds  to 
admit  Mr.  ConoUy,  for  the  pur- 
pose of  enabling  him  to  try  his 
title  to  customary  tenements  in 
the  manor  of  Wakefield,  York- 
shire, for  which  he  afterwards 
brought    an    ejectment;    see 


Roe  d.  CimoUy  v.  Finnton,  5£ast, 
61.  S.  C.  1  Smith,  318.  Fide 
also  The  King  v.  T%e  Marquis 
of  Stafford  and  others,  7  '^h 
521.  S.  C.  3  Smith,  459.  The 
King  V.  The  Lord  and  StemTd 
of  the  Manor  of  Water  Eaton, 
S  Smith,  54.  Freeman  v.  Pfcit- 
lips,  4  Mau.  &  Sel.  486.  Ante, 
p.  578.  The  King  v.  WUles, 
3  Bamew.  &  Aid.  510.  AnU, 
p.  499. 
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of  the  hall  (10)^  yet,  the  courts  having  for  many 
years  been  in  the  habit  of  granting  such  writs, 
he  could  not,  he  said,  doubt  the  power ;  and  his  . 
lordship  added,  that  he  had  himself,  when  at  the 
bar,  obtained  such  writs  in  two  or  three  instances 
against  the  noble  lord  who  had  been  named 
(Lord  Lonsdale),  to  compel  him  to  admit  tenants 
to  copyholds. 

The  lord  and  steward  are  also  compellable  by 
Tncmdamus,  to  permit  the  court  rolls  to  be  in- 
spected by  any  person  claiming  an  interest  under 
them :  so  in  The  King  v.  Lucas  and  an^other  (1 1), 
the  Court  of  King's  Bench  granted  a  mandamus 
to  the  lord  and  steward,  to  permit  a  person  who 
had  Si  primA  facie  title  to  certain  copyhold  lands 
within  the  manors  of  Filby,  in  Norfolk,  to  in- 
spect the  court  rolls,  and  take  copies  thereof: 
the  right  was  objected  to,  as  there  was  no  cause 
depending  that  involved  the  title ;  but  Lord  El- 
lenborough  observed,  that  he  did  not  know  why 
there  should  be  a  cause  depending,  to  found  an 
application  of  that  sort  (12),  where  the  person 

(10)  Vide  Williams  v.  Lord  cited  ib.  142.  n.  a.  Gregory  & 
Lonsdale,  3  Ves.  752-4.  Cosens,    Bendl,   197*      Anon. 

(11)  10  East^  235 ;  and  see  11  Mod.  111.  Love  v.  Bentley, 
Folkard  v.  Hemet  and  another,  lb.  134.  Sed  vid.  Sty.  128  5  and 
2  Sir  W.  Bl.  1061.  AddmgUm  The  King  v.  Allgood,  7  T.R. 
V.  Clode,  ib,  1030.  Rex  v.  Shel-  746;  where  thecourt  hdd^ thata 
ley,  3  T.  R.  141.  Talbot  v.  freehold  tenant  had  no  right  to 
Villeboys,  dted  ib,  by  Mr.  J.  inspect  the  court  rolls^  unless 
Buller.  Vide  also  Roe  v.  Ayl-  there  were  some  cause  depend- 
mer,  Hobson  v.  Parker,  and  ing.  Tidd's  Pract.  597. 
Baldwin  v.  Tudge,  in  Barnes,  (12)  This  doctrine  wa»  dis- 


598  Of  the  Writ  of  Mandamis.       [PartI. 

making  it  was  intitled  to  th^  copyhold,  unless 
some  conveyance  had  been  made  by  those  under 
whoU  he  claimed. 

And  in  Bateffian  and  others  v.  Phillips  [It, 
Heath,  J.  said,  that  in  the  case  of  a  copyholder, 
it  is  sufficient  to  enable  him  to  obtain  an  inspec- 
tion of  the  court  rolls*,  that  he  claims  an  interest 
under  them  (14),  and  that  it  is  not  necessary  to 
shew  by  affidavit  that  he  has  an  interest. 

Bui  the  lord  is  not  compellable  by  mandam 
to  shiew  the  Court  Rolls  where  his  own  title  is 
concerned.  So  where  the  lord  brought  an  eject- 
ment for  lands,  claiming  them  as  copyhold ;  and 


inctly  recognised  by  his  lord- 
ship and  Mr.  J  Bayley^  in  the 
case  of  Rex  v.  Tower,  4  Mau. 
&  Sdw.  169. 

It  is  only  when  no  action  is 
depending  that  the  motion  is 
for  a  mandamus.  See  Nolan*s 
Ed.  of  Strange^  l^tS  in  notis^ 
Tidd's  Pract.  598  (n.f).Post. 
(m  14). 

(13)  4  Taunt.  162.  But  see 
Tidd's  Pract.  598. 

(14)  The  privUege  of  in^ 
^pecting  court  rolls  is  confined 
t^  fersons  having  an  interest 
In  .them>  Crew,  qui  tarn  v.  Sauri" 
ders^  9  Stra.  1005, 

lnanat!tionon  the  case  by  one 
copyhqlder  against  another  for 
an  encroach^^JD^  on  the  com- 
mon^ a  rule  ynas  obtained  on 


the  steward  to  permit  the  pbin* 
tiff  to  inspect  and  take  copies 
of  original  minutes  of  two  ma- 
nor courts^  and  to  produce  tbe 
court  roUs  at  the  trial,  whb 
rule  was  made  absolute /or  » 
specHng  all  books  and  nUin- 
lafing  to  the  defendant's  tHkM 
producing  them  at  the  trial  f«i^' 
«rtf  v.flcm»«et,C.B.16GeoJ 

2  Sir  W.  Bl.  1061.   And  sr 

5  Mod.  396  in  Cox  v.  CoffH> 

2  Ves.  621. 

"If  the  rule  be  moved  foroB 

behalf  of  a  copyhold  tenairf  of 
the  ma^or,  it  is  absolute  in  tie 
first  instance^  on  the  agnatnK 
of  counsel,  in  the  King'sBend'i 
3T.R.  141.  otherwise  it  is* 
rule  to  shew  cause.  See7T.* 
746."  Tidd'a  Pract.  486.  n.^ 
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the  defend^uat  claimed  them  o^  his  freehaldy  aad 
moved  for  a  rule  to  inspect  the  Comt  Rolls,  the 
Court  of  B-  R.  refused  the  appUcationf,  observing, 
that  such  a  rule  was  never  heard  o£,  the  plaintiff 
Bot  being  obliged  to  asstbt  the  defendant  to  make 
€^ut  his  title  (15). 

Should  the  lord  or  his  steward  refuse  to  receive 
and  mrol  a  surrender,  it  may  be  enforced  by  a 
mandamus:  But  in  a  recent  case  the  writ  was 
refused,  the  objection  being  that  the  surrend^ 
had  not  been  prepared  by  the  steward,  or  his 
deputy,  under  a  usage  of  that  nature,  anil  which 
was  held  to  be  a  good  custom  (t6)*  ' 


SeconMy^  of  the  Aid  of  Courts  of  JEquity. 

The  acceptance  of  a  surrender  of,  and  an  admit- 
tance to,  (iopybolds  may  also  be  compelled  by  a 
decree  in  equity  (17);   and  it  would  seem  that 


(15)  Smith  V.  Davies,  1  Wils. 
IM.    And  866  S  Ves.  691. 

(Id)  £607  V.  Rigge,  2  Biunew. 
&  lid.  560.  An^,  p.  31. 

It  WouldMB^m  that  a/  nMn*- 
idamua  will  He*  ta  be  restCH'ed 
to  the  stiewardship'  of  h.cs6^ 
tDmnry'ooaPt^  /^'^oase^lVent. 

,  A  eouvt  of  Vmr  will  eaterd^ 
a  summary  jurisdiction  against 
a  steward  who'  is  an  attorney 
of  the  court,  ante,  p.  135  (n.l09) . 


(17)  Roe  d.  Noden  v.  GHf- 
flh  aad  otfiers,  4  Bun«.  1^961 . 
Vaughari  d.  Atkifn  v.  Atkinf, 
5  BiHT.  ^Sr.  Tei^U  V.  Cof^ 
«wft,  9  Kfeb.  afe7.  M6or  V, 
Hwktinf^&n,  ifels;  C.  R.  19. 
Lunsford  v.  P(^^hefm,Tot]i.  64. 
Newby  v.  Chamberlain,  ib.  6S. 
M^ch  V.  Gage,  ib.  £ai^  of 
Derby  v.  fVaintonght,  dted 
Hard.  169.  And  see  RoevbeWt 
odJse,  Dy.  26*.  pi.  38.  6  Vitt. 
Cop.  (Y.  c.)  Hetl.  9. 
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this  power  was  first  assumed  by  the  courts  of 
equitable  jurisdiction  (18). 

Equity  will  also  assist  an  heir  in  discoyering 
whether  there  be  any  copyholds  unsurrendered 
to  the  uses  of  the  will,  but  if  the  bill  seeks  a  relief 
to  which  the  plaintiff  is  not  intitled,  that  circnift- 
stance  will  support  a  general  demurrer  (19). 

And  a  court  of  equity  will  make  an  order  oa 
'the  lord  or  steward,  or  other  person  having  the 
custody  of  the  court  rolls,  to  produce  the  same 
for  the  inspection  of  any  one  claiming  an  in- 
terest under  them  (20). 

Although  a  court  of  law,  in  a  question  between 
the  lords  of  different  manors,  will  not  enforce 
an  inspection  of  the  court  rolls,  yet  a  court  of 
equity,  it  appears,  will  do  so  on  a  bill  for  a  dis- 
covery (21)* 

It  will  also  entertain  a  bill  by  the  lord  of  the 
manor,  for  discovery  of  the  l^oundaries  and  de- 
scriptions of  lands;   and  for  a  commission  to 


(18)  Fmd  ▼.  Hmhmi,  Cio. 
Jac.  S68.  S.  C.  S  Bukt.  Sd6. 
S.  C.  1  RoU.  Rep.  195.  West- 
wtck  y.  Wyer,  4  Co.  28.  b.  3  Bl. 
Com.  367*  And  see  Fitz. 
N.  B.  18.  Caiy,  3^  4.  Ante, 
p.  368. 

(19)  Jona  Y.  Janes,  3Mmv. 
170, 174-6. 

(120)  Jfum.  2  Ves.  578. 
Draper  v.  Zouch,  finch  249. 
CorbeU  v,  Pe^Ml,  Toth,  109. 


Stoat's  CBae,  iML  188.  Df, 
264.  pi.  38.  MaTg.  Langham 
y.  Lawrence,  Hwd.  180.  6Vin. 
Cop.  (Y.  d).    Ante,  n.  14. 

In  Mott  V.  Buxton,  7  Ves. 
201,  the  court  refiued  its  aid  to 
a  testamentaiy  gvardian,  to 
compel  a  steward  appointed  by 
trustees,  to  deliver  up  Court 
Rolls. 

(21)  Anm.  2  Ves.  621. 
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issue,  if  necessary,  to  distinguish  freeholdi»  from 
copyholds  where  they  are  intermixed  (22) ;  but 
this  is  only  under  special  circumstances,  and 
when  some  equity  is  superinduced  l^y  the  act  of 
the  parties,  a  confusion  of  lands  not  being,  per  se, 
a  ground  for  the  interposition  of  the  court  (23). 
And  it  is  indispensably  necessary  that  the  in- 
terests of  all  the  parties  who  may  be  concerned, 
should  be  before  the  court  (24).  Neither  will 
equity  interfere  in  a  disputed  right,  until  the  right 
has  been  tried  at  law,  except  where  the  justice 
of  the  case  requires  some  discovery  of  facts  (25). 


(23)  The  Duke  of  Leedi  v. 
the  Earl  of  Strafford,  4  Ves. 
180.  Clayton  v.  Cookes,  2  Atk. 
450.  Lord  Abergavenny  v. 
Thomas,  3  Anst.  668.  n.  a.  Le- 
thulier  v.  Castlemain,  Sel.  Ca. 
Temp.  King.  60.  Wintle  and 
others  v.  Carpenter  and  Pw- 
hurgh.  Fin.  R.  462.  Ante, 
p.  492.  n.  2.  3  P.  W.  149,  in 
North  V.  Earl  and  Countess 
of  Strafford,  See  also  fVillis 
V.  Parkinson,  2  Meriv.  507. 
1  Swanst:  9.  And  Equity  will  en- 
tertain a  bill  by  the  lord  of 
a  manor  to  establish  a  right  to 
tolls,  but  where  it  did  not  ap- 
pear that  the  toll  bars  stopd 
within  the  manor,  the  bill  was 
dismissed.  Attorney  General  v. 
■^yre,  Bunb.  68. 

(23)    Bouverie  v.  Prentice, 


1  Bro.  Ch.  R.  201.  Duke  of 
Leeds  v.  Potoell,  I  Ves.  172. 
Speer  v.  Cratoter,  2  Meriv.  418. 
And  see  Webb  v.  Conyers,  cited 

1  Bro.  Ch.  Rep.  41^  2  Anst. 
391.  Winterion  v.  Lord  Egre- 
mont,  cited  2  Anst.  392.  Rouse 
&  Barker,  4  Bro.  P.  C.  660, 

(24)  Atkins     v.    Hatton, 

2  Anst.  386^.  Arid  see  fVebb 
V.  Banks,  2  Eq.  Ca.  Abr. 
164.    In   Norris  y.  Le  Neve, 

3  Atk.  82,  Lord  Hardwicke 
decided  that  the  parties  should 
bear  the  expense  of  the  com- 
mission equally,  though  their 
interests  were  unequal,  but  the 
value  of  the  estate  belonging 
to  both  was  considei^ble,  and 
there  appeared  to  be  no  &ult 
in  either  party. 

(25)  Lord  Tenham  v.  fier- 
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Although  no  common  law  process  can  is»ie 
to  levy  a  debt  upon  copyholds,  yet  they  are  sub- 
ject to  sequestration  on  a  decree  in  equity  (26); 
and  where  a  ccMnmission  was  issued  to  sequester 
the  personal  estate  of  A,  and  the  rents  and  pro- 
fits of  his  real  estate ;  upon  a  motion  that  the 
commissioners  should  be  at  liberty  to  let  an  un- 
inhabited c<^yhold  house  and  land,  and  to  pay 
the  rents  into  the  bank,  to  be  laid  out  together 
with  the  dividends  thereof,  in  trust  in  the  parti- 
cular cause,  the  late  Vice  Chancellor  made  the 
order  as  prayed  (27). 

Equity  will,  under  particular  circumstances, 
grant  an  injunction  even  against  an  act  tiiat  is  a 
forfeiture  (28),  though  it  was  formerly  supposed 


bert,  8  Atk.  484.  iVhitchurch 
V.  Hide,  2  Atk.  391.  NorihUigh 
v,Luscombe,Amh.6lS.  Waring 
V.  Hoiham,  1  Bro.  Ch.  Rep.  by 
Bdt^  40.  S.C.  3  Dick.  550. 
2  Anst.  395.  Wake  v.  Confers, 
8  Cox  360.  1  Eden  331.  fFel- 
ler  Y.  SmeaUm,  I  Bro.  Ch.  Rep. 
by  Belt.  573.  Welby  v.  Duke 
of  Rutland,  2  Bro.  F.C.  39. 
8  Ves.  621.  Anon.  And  after 
Beveral  triab  at  law^  equity  has 
refuaed  to  direct  an  issue  on  the 
same  question.  Smith  Y.SaUett, 
2Ch.R.76. 

Although  the  existence  of 
a  custom  is  to  be  tried  by  a 
jury^  ante,  p.  33  j  yet  by  con- 


sent of  parties^  a  court  of 
equity  wiU  refer  it  to  be  ascer- 
tained  by  the  Master,  Edmards 
V.  Bdel,  3  Madd.  239. 

(26)  See  Whitehead  r.  Har- 
ritan,  2  Eq.Ca.  Abr.713. 1  Bar- 
nard, B.R.  431.  ^fsic,  p.  61.  a. 
29. 

(27)  Dunkley  ▼.  Scribnor, 

2  Madd.  443.  For  the  nature 
and  operation  of  a  sequestra- 
tk)n,  vide  1  P.W.  307-8.  2  P.W. 
621-2.  1  Ves.  182-3.  Ca. 
Temp.  Talb.  222.    Bunb.  272. 

3  BL  Com.  444. 

(28)  See  Richards  v.  N<Me, 
3  MeriT.  673,  which  was  a  bill 
by  the  lord  against  o^yholders. 
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that  the  lord  was  kft  to  his  legal  remedy  in  all 
cases,  and  that  an  injunction  would  be  granted, 
only  where  an  action  of  waste  would  lie  (2J>). 

A  copyhold  tenant  can  have  no  relief  in  equity 
against  a  forfeiture  by  leasing  without  license,  or 
for  wilful  waste  (30),  but  a  court  of  equity  has 
relieved  against  a  forfeiture  by  cutting  down 
timber  on  one  copyhold,  which  wa»  employed 
for  repairs  on  another  (31):  And  in  the  case  of 
wilful  waste  by  cutting  timber,  it  has  directed  an 
issue  to  try  quo  animo  it  was  cut  (32) ;  and  would 
probably  relieve  against  a  forfeiture,  where  the 
act  was  done  under  a  colour  of  right  (33). 

for  an  account  of  turves  cut     SeeCoa:  v.  Hig/b/d,2Vem.664. 

^n^e,  p.  529. 

Relief  will  also  in  some  cas6s 
be  granted  in --equity,  against 
an  ill  presentment,  or  the  want 
of  a  timely  presentment  of  a 
surrender,  anUy  p.  300;  But 
under  some  eircumstanees  it 
will  be  refused.  Anon.  Skin.  142. 

(31)  Nashy.  Earl  of  Derby, 
2  Vem.  537,  &c.  Ante,  p.  530. 

(32)  Thomas  V.Porter,  I  Ch. 
Ca.  95.  3  Freem.  137,  Arite, 
p.  529. 

(33)  "  Grav^ner  conf  Rake, 
"  the  court  compels  the  lord  to 
*'  admit  a  tenant  copyholder  to 

sue  at  law,  without  any  for- 
feiture  of  his  copyhold,  in 

''  Mich.  31  &  32  Eliz,  fo.  21." 

Toth.  65. 


and  taken,  and  for  an  injunc- 
tion, not  waiving  the  forfei- 
ture, ante,  p.  484.  But  a  bill 
for  discovery  of  waste  is  de- 
murrable to.  See  Att,  Gen.  v. 
Vincent,  Bunb.  192.  Lord  Ux- 
bridge  v.  Staioeland,  I  Ves.  56. 

(29)  Dench  v.  Bampton, 
4  Ves.  700.  It  was  long  since 
held  thiat  lessees  of  copyholders 
ought  to  be  restrained  in  equity 
from  committing  Waste,  such 
lessees  being  punishable  in. 
waste.  Dalton  v.  GUI  &  Pindar, 
i&  £li^.  cit^  Gary  89, 90. 

(30)  Sir  It.  Peachy  v.  Duke 
of  Sam^set,  1  Stra.  447.  S.  C. 
Pre.  Ch.  568.  2  P.  W.  147^.  Bat 
see  ante,  p.  528-9.  (n.  131, 134) . 
In  cases  of  permissive  waste 
equity  will  sometimes  relieve. 


tc 


<€ 
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Where  there  is  a  doubtful  right  between  the 
lord  and  tenant,  a  court  of  equity  will  restrain 
the  assertion  of  it,  until  the  right  is  tried  at  law. 
This  latter  interposition  of  the  courts  of  equity 
has  already  been  the  subject  of  discussion,  in 
our  consideration  of  the  relative  rights  of  property 
in  trees  and  mines,  and  is  fully  established  by 
the  case  of  Ghrey  v.  the  Duke  of  Northum- 
berkfnd  (34). 

We  have  also  seen  that,  when  the  copyhold 
tenants  are  dispunishable  of  waste  by  the  cus- 
tom of  the  manor,  an  heir  taking  by  way  of 
resulting  trust  until  the  happening  of  a  contin- 
gency, will  be  restrained  from  committing  waste 
by  the  injunction  of  a  court  of  equity,  and  that 
the  Court  will  interpose  generally  between  par- 
ties, as  in  freehold  cases  (35). 

And  that  should  there  be  an  error  in  any  ad- 
versary proceedings  in  the  customary  court, 
equity  will  compel  the  lord  to  do  justice,  and 
will  correct  the  proceedings  if  any  thing  be  done 
therein  against  conscience  (36). 

I  have  also  shewn,  that  although  a  court  of 
equity  will  not  interfere  between  lord  and  tenant 
where  there  is  a  legal  remedy,  except  in  the  case 

(34)  13  Ve8.236.  17 16.281.  (36)  ^nte,  pp.78, 562-3.  But 
And  see  ante,  p.  601.  a  court  of  equity  will  not  en- 

(35)  Ante,  p.  482,  and  see  tertain  a  bill  to  rectify  an 
3  Atk.  211.  Bamborow  v.  Alex-  error  in  a  recovery,  after  a  great 
ander,  Gary,  105.  Litton  v.  length  of  time,  and  against  ^ 
Cooper.  lb.  73.  Marston  v.  purchaser.  Bell  v«  Cundell, 
Marston,  Nels.  R.  24.  Amb.  101. 
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of  wilful  waste,  (and  then  only  under  particular 
circumstances,)  yet  that  it  will  relieve  in  all  cases 
where  the  party  cannot  have  redress  at  law  (37) : 
and  although  one  tenant  alone  cannot  institute  a 
suit  on  a  general  right,  yet  equity  will  entertain  a 
bill  which  is  calculated  to  avoid  a  multiplicity  of 
suits  (38) ;  and  on  this  ground  the  court  will  sus- 
tain a  bill  by  the  tenants  of  a  manor,  to  esta- 
blish their  right  to  the  profits  of  a  fair  (39). 

And  a  bill  of  peace  may  be  brought  either  by 
the  lord  against  the  tenants,  or  by  the  tenants 
against  the  lord  (40). 

A  court  of  equity  will  also  interpose  its  in- 
fluence under  all  circumstances  of  fraud :  So 
where  a  purchase  was  made  of  a  copyhold  estate 
from  a  father,  tenant  for  life,   and  his  soii  te- 

(37)Cary3,4.^n*e,p.421-2.  the  lord  of  a  manor  will  not 

509>  529^  603.    An  heriot  on  bind  copyholders  who  are  no 

alienation  is  not  fevoured  in  parties  to  the  suit.    See  Poore 

equity^  ante,  p.  436^  n.  111.  v.  Clerk,  2  Atk.  516. 

(38)  Cawperyr.  Clerk,SJ?.W.         (39)  New  Elme  Hospital  v. 

155.    3  Anst.  390.  in  Atkins  Andover,  1  Vem.  SL66, 
V.  Ration,     Dyer    v.    Dyer,  (40)  Conyerjs  v.  Lord  Aber- 

44  Eliz.  Lex  Cnst^  3S3.   Gary,  gavenny,  1  Atk.  285.    And  see 

29, 30.  Musgrave's  case,  lb.  38.  Lord  Tenham  v.  Herbert,  2  Atk. 

How   V.  Bromsgrove   Tenants,  484.    And  it  would  seem  to 

1  Vem.  22,  ante,  p.  408.    And  have  been  held,  that  in  a  bill  of 

see  Toth.  Ill,  cites  Sterling  v.  this  nature,  though  neither  the 

Tenants  of  Burton,  that  a  com-  lord  or  tenants  should  have  a 

position  formedy  made  between  greater  estate  than  for  life,  the 

lords   and  tenants,    ought  to  decree  is  equally  binding.  Cary^ 

'bind  a  purchaser  or  an  heir,  29,  30.     And    see  Dunn    v. 

and  so  decreed  40  Eliz.  lib.  A.  Allen,  1  Vem.  427.    Meadows 

fo.  434.    But  a  decree  against  v.  Patherick,  Fin.  R.  154. 
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liant  in  tail  in  remainder,  and  it  appeared  that 
the  parties  did  not  meet  on  equal  terms^  the  ven- 
dors, who  were  in  great  distress,  not  having  had 
the  benefit  of  any  professional  advice,  and  that 
the  price  given  was  very  inadequate,  the  Vice 
Chancellor  ordered  the  conveyance  to  be  set 
aside  upon  the  plaintiff's  repaying  the  amount  of 
the  purchase  money,  and  the  expences  of  the 
recovery,  witli  interest  at  5  per  cent,  observing 
as  to  the  costs,  that  although  he  could  not,  after 
the  cases  which  had  been  decided,  make  the 
defendant  pay  costs,  yet  he  could  not  bring  his 
mind  to  give  to  a  defendant  the  costs  of  a  suit, 
qiade  necessary  by  his  unfair  dealing  (41). 


(41)  Woodv.  Jbrey,SMsdd, 
Hep.  4d4.  And  see  MUdmay 
V.  Hungerfard,  2  Vera.  243, 
where  a  copyhold  at  Newing- 
ton  was  devised  to  the  plaintiff 
for  life,  remainder  to  his  first 
and  other  sons  in  tail,  remainder 
to  the  defendant  in  fee^  and  the 
plaintiff  being  minded  to  make 
himself  absolute  owner  of  the 
eitat^^  his  wife  being  then  en- 
sient^  was  advised  that  if  he 
bought  in  the  reversion  in  fee, 
and  took  a  Qorrender  thereof  to 
his  own  use,  that  would  meige 
his  estate  for  life,  and  by  con- 
sequence destroy  the  contingent 
remainder  to  his  son,  there 
beijQig  then  no  issue  bom.  The 
plaintiff  accordiqgly  Qgveed  to 


give  the  defendant  iC550  for 
the  reversion  -,  and  now  brought 
lus  bill  to  be  relieved  against 
the  security  givep  to  the  de- 
fendant, for  that  Jtie  was  de- 
ceived therein,  in  regard  he 
now  understood  such  surrender 
of  the  revepsipn  would  not  bar 
the  son,  nnee  bom,  the  free- 
hold and  inhecitance  beiog  in 
the  lord,  ''  so  pot  the  like  in* 
"  conveniei^oe  ^a  of  frediold 
''  estatea  at  common  law,  in 
''  r^ftpeot  of  contingent  le* 
''  maindera^wherethereisAone 
agaigat  whom  to  Mag  tjbn^ 
pr^pe."  PerCar.  PayPrin- 
cipaj^  Inter^  and  CoatSi  or 
"  be  dismistf^  with  oosti.*' 
4nU,  p.  4M-5,  4ft8. 


te 


€€ 


€C 


te 
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In   another   case  (42),  a  copyhold  estate  of 
the  yearly  value  of  £16  (on  which  was  timber 
of  fee  value  of  £160),  was  sold  by  A.  to  B.  for 
£630.     A.  covenanted  to  surrender  on  or  before 
Michaelmas  then  next.     B.  paid  \0s.  in  part  of 
the  purchase,  entered  on  the  premises,  cut  down 
, timber,  stocked  the  land,  and  did  every  thing  as 
owiier.    A.  brought  his  bill  in  Chancery  for  a 
specific  performance  of  covenants,  and  proved 
he  had  given  notice  in  writing  that  he  would  sur- 
render the  next  court  day,  and  attended  accord- 
ingly.    On  the  defendant's  part  it  was  proved 
that  he  was  disordered  in  his  senses,  and  urged 
that  as  no  custom  was  alleged  of  the  tenant's 
having  power  to  cut  down  the  timber,  there  was 
a  plain  imposition.    The  Chancellor  was  of  opi- 
nion it  was  a  great  over- value,  and  that  the  de- 
fendant's cutting  down  timber  was  a  convincing 
proof  of  his  folly,  because  a  direct  forfeiture,  and 
dismissed  the  bill;  further.observing,  '^  but  as  it 
".is,  it  is  a  matter  merely  at  law;  the  covenant  is 
"  to  surrender  at  or  before  Michaelmas ;  you  say 
•^  you  were  ready  at  the  next  court,  which  does 
"  not  appear  to  have  been  before  Michaelmas^ 
"  if  sjirrender  had  been,  action  would  have  lain 
"  at>Uw." 

In  discussing  the  aid  affoisded  in  copyhold  casqs 
by  the  Courts  of  Equity,  it  may  be  proper  to  no- 

(4?)  Edwards  v.  Heather,  of  a  ^eeholder  by  the  fraud  of^ 

del.  CsL.  Cb.  Temp.  King.  S.  the   lord  and  atewaird^    cited 

Vide  also  Hammond  v.  Ainge,  6  Vin.  Abr.  115. 
a  ease  of  relief  on  an  admission 


^ 
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tice  that  a  mortgagee  of  copyholds  who  is  not  in 
possession,  may  bring  his  bill  against  a  mortgagor 
before  admittance  for  a  decree  of  foreclosure, 
and  after  he  has  obtained  such  a  decree,  may 
bring  his  ejectment  for  the  possession  of  the 
mortgaged  tenements  (43). 

And  I  think  it  right,  in  conclusion  of  the  pre- 
sent chapter,  to  observe,  that  the  jurisdiction 
of  the  courts  of  equity  would  seem  to  extend 
to  a  claim  of  freebench,  where  the  widow  of  a 
copyholder  might  prefer  that  mode  of  enforcing 
her  right,  to  a  plaint  in  the  lord's  court  in  the 
nature  of  a  real  action :  This  inference  appears 
to  me  to  be  justified  by  the  principle  of  the  ana- 
logous interposition  of  equity,  in  a  claim  to  dower 
at  common  law,  namely,  that  the  parties  have 
such  an  intermixture  of  right,  that  it  is  best  for 
them  to  have  relief  in  equity,  where  the  title 
to  dower  is  admitted,  and  nothing  remains  to  be 
done  but  to  assign  it  (44). 

(43)  SutUm   T.  Sione   and  equity^    ante,  p.  260  to  866. 

others,  2  Atk.  101.  And  in  this  and  tit.  '  Surrender  to  Will.* 

case  it  was  held  tiiat^  although  (44)  See  Mundy  v.  Mundy, 

the  plaintiff  had  not  replied  to  4  Bro.  Ch.  Rep.  by  Belt.  296. 

the  answer  of  the  lord  of  the  n.  3.    Co.  Litt.  169.  a.  n.  2. 

manor^  yet  desiring  an  act  to  If  the  right  is  controverted^  it 

be  done  by  him,  viz.  the  ad-  must  go  to  law.     Mundy  v. 

mitting  him  to  the  copyhold  Mundy,  sup. 

estate,  he  must  pay  the  lord  In02to«'V.AtcAarcUofi,9Ves. 

his  costs,  to  be  taxed  by  the  222,  the  Master  of  the  Rolls 

master.      And    see    Sayle    v.  decreed  an  account  of  arrears 

Reeves  dted  Gilb.  £q.  Rep.  189.  from  the  death  of  the  husband. 
See  further  as  to  the   aid  of 
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But  I  have  not  been  able  to  find  any  case, 
where  equity  has  entertained  a  suit  for  a  par- 
tition of  copyholds,  between  coparceners,  joint- 
tenants,  or  tenants  in  common ;  and  as  the  juris- 
diction it  has  assumed  on  this  subject  in  free- 
hold cases  (45),  originated  altogether  in  the  ex- 
pediency of  affording  its  aid  to  a  principle  of 
conunon  law  (46),  and  to  the  provisions  of  the 
several  statutes  of  partition,  of  which  some  no- 
tice has  already  been  taken  (47),  the  decision 
4hat  copyholds  are  not  within  thoiSie  statutes,  in- 
duces me  to  conceive,  that  a  court  of  equity 
has  no  authority  to  compel  a  partition  between 
copyholders. 


though  12  years  had  elapsed 
before  thefiling  of  the  bill.  And 
see  Dormer  v.  Fortetcue,  3  Atk. 
130-1. 

(45)  Com.    Dig.    Chanc. 
(3V.6.),  (4  E).  Mitf.  109. 

(46)  But  this  is  only  with 
reference    to  cc^oroeners^   as 


joint  tenants^  and  tenants  hx 
common  could  not  compel  par- 
tition at  conunon  law. 

(47)  Ante,  p.  104.  Whe- 
ther the  lord's  license  is  neoes- 
saiy  in  a  partition  between  co- 
pyholders^ see  lb.  n.  154. 


«j 
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CHAP.  XIV. 

Of  Extinguishment  and  Enfranchisement. 

FIKST,  OF  EXTINGUISHMENT. 

This  term,  as  contradistinguished  from  enfran- 
chisementy  is  more  immediately  applicable  to  a 
transfer  of  the  copyhold  interest  from  the  tenant 
to  the  lord.  , 

When  a  copyholder  conveys  his  interest  to  the 
lord,  whether  by  surrender  or  release,  or  bai^ain 
and  sale,  or  does  any  other  act  indicatory  of  an 
intention  to  relinquish  his  tenancy  (1),  the  copy- 
hold interest  is  for  ever  extinguished. 

And  tlie  extinguishment  will  be  for  the  benefit 
of  a  mortgagee  or  devisee,  under  any  previous 
mortgage  or  devise  of  the  manor  (2). 

If  the  lord  have  a  limited  estate  only  in  the 
manor,  eveii  if  he  be  a  purchaser  of  the  copyhold 
interest,  such  interest  will  nieige  for  the  benefit 
of  the  remainder-men  (3),  unless  the  lord  make  a 
re-grant  of  the  property,  to  hold  by  copy  (4). 

(1)  Blemimerhauet  v.  Hum^  (called   CoUman  v.  Portman,) 

herttone.   Hut.   65.    S.C.  Sir  1  Leo.  191. 
W.  Jones,  41.     S.C.  (Haasei         (2)  Roe  d.  Hale  v.  Wegg, 

&  Harum)  Win.  66.     Seroggs  6  T.H.  708.    Bunter   v.  Coke, 

192.     1  Vol.  Ca.  &  Opin.  166.  1  Salk.  238.    Doe  d.  Gibbons 

Ante,  p.  137.     A  copyholder  v.  PofU,  Dougl.  710.    Jnte, 

accepting  his  land  to  hold  of  p.  42-S. 
the  loi|d  by  bill  under  his  hand,  (3)  S^  the  cases  ante  n.  1. 

and  not  by  copy,  determines  (4)  St,  Paul  v.  Viscount  Dud- 

the  copyhold  interest,  Colman  ley  and  Ward,   15  Ves.  167. 

V.  Bedil,   1   And.  199.     S.C.  .^n^6,  p.  43-4. 
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But  it  has  been  said,  that  a  conveyance  to  a 
disseisor  of  the  manor,  would  not  be  an  extinr 
guisbment(5) :  this  distinction,  however,  appears 
to  be  very  questionable  (6). 

It  has  been  decided  that  a  release  of  copy- 
holds to  the  grantee  of  the  freehold,  operates  as 
an  extinguishment  of  the  copyholder's  interest 
equally  with  a  conveyance  to  the  lord,  when 
there  has  been  no  severance  (7). 

And  if  lands  escheat,  or  are  forfeited  to  the 
lord,  it  is  an  extinguishment  of  the  copyhold  in- 
terest (8) ;  and  consequently  of  all  customs  and 
privileges  annexed  to  it  (9). 

But  the  copyhold  interest  may  only  be  sus- 
pended by  a  union  with  the  freehold,  as  if  a  co- 
pyholder marry  a  feme  seigniore^s,  the  copyhold 


(5)  Pit  V.  Moore,  3  Show. 
153.  S.  C.  2  Mod.  287.  S.C. 
Sir  T.Jones,  153.  S.C.  1  Vent. 
359.  S.  C./  Skin.  28.  S.  C, 
lFreem.245.  Ante  p.  114, 115. 

(6)  1  Freem.  245.  1  Vol. 
Watk.  on  Cop.  75-6. 

(7)  Wdkeford*»  case,  1  Leo. 
102.  Cro.  Eliz.  21.  Godb. 
101.  ca.  117.  As  the  act  of 
the  lord  cannot  prejudice  the 
copyholder's  interest,  such  se« 
Yerance  will  not  in  itself  ppei- 
rate  as  an  extingiushment,  Mur- 
rel  &  Smith,  4  Co.  24.  b.  ^.  C. 
Cro.  Eliz.  252.     Melmch  & 


Luter,  4  Co.  26.  a.  S.  C.  Cro. 
Eliz.  102.  Bell  or  Beak  & 
Lajigley^B  case,  2  Leo.  208, 
4  lb,  230.   Ante,  p.  13  et  seq. 

(8)  Ante, p.  10, 1 1, 19  (n, 45), 
109  &c. 

(9)  2  Sid.  19.  All  customs, 
as  freebench,  curtesy  &c.,  must 
of  course  cease  iwith  the  extin- 
guishment of  the  copyhold  te- 
nure, whether  by  escheat,  for- 
feiture, or  by  any  union  of  the 
freehold  and  copyhold  interests. 
Ihigworth  YJBadford,  W.  Jones, 
462.  Lashmer  v.  Avery,  Cro. 
Jae.  126. 

2  R  2 
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interest  i/iriU  be  suspended  during  the  coverture 
only  (10). 

So  if  a  copyholder  in  his  own  right,  become 
seized  of  the  manor,  or  of  the  freehold  interest  in 
his  copyhold  tenement,  in  right  only  of  another, 
or  vice  versa^  the  copyhold  interest  \irill  be  Sus- 
pended during  the  period  of  such  union  of  in- 
terests (11). 

And  it  must  be  recollected,  that  so  long  as  the 
demiseable  quality  of  the  estate  subsists,  it  may 
be  re-granted  again  By  the  lord,  to  hold  by  copy 
of  court  roll  (12). 

A  copyhold  interest  may  also  be  extinguished 
by  the  annexation  of  the  freehold  to  the  copyhold, 
as  if  a  copyholder  accept  a  lease  for  years  from 
the  lord,  of  his  copyhold  tenement,  or  accept  a 
conveyance,  or  even  a  lease  for  years  of  the 
manor,  or  if  the  manor  descend  to  him,  in  either 
case  the  copyhold  interest  would  be  extin- 
guished (13).     In  the  former  instance,  however. 


(10)  Co.  Cop.  8. 68.  Tr.  142. 
Anon,  Cro.  Eliz.  7*  Lex.  Cust. 
231. 

(11)  Anon.  Cro.  Eliz.  7. 
pL  5.  1  Watk.  on  Cop.  558. 
See  as  to  the  suspension  of 
seigniory,  rent^  &c.  AscougKs 
case,  9  Co.  134.  Kitch.  160^ 
cites  6  H.  4.  2. 

(12)  Ante,  pp.  17, 109, 118. 
1  Vol.  Ca.  &  Qpin.  166.  'Hiis 
applies  also  to  the  case  of  an 
escheat,  and  to  any  common- 
able rights  annexed  to  the  co- 


pyhold   interest,    Worledg     v 
Kingswel,  Cro.  Ehz.  794.  S.  C. 

2  And*  168.    Badger  v.  Ford, 

3  Bamew.  &  Aid.  153. 

The  demiseable  quality  is  de- 
stroyed by  the  creation  of  a 
common  law  interest,  but  the 
extinguishment  was  before  com- 
plete.  1  Watk.  on  Cop.  360-1. 

(13)  Hide&LNetvport,l7B]iz. 
Mo.l85,4Co.31.b,I.izne*«case^ 
2  Co.  16.  b.  S.C.  {SmUh  t. 
Lane,)  1  Leo.  170,  1  And.  191. 
Gouldsb.34.pl. 9.  French*scase, 
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that  is  by  the  acceptance  of  a  lease  of  the  par- 
ticular tenement,  the  copyhold  interest  would 
be  absolutely  extinguished,  but  in  the  latter  in- 
stance, it  would  remain  demiseable,  and  might 
be  re-granted  again,  to  hold  by  copy  (14). 

But  there  is  this  essential  difference  between  a 
<:onveyance  of  a  portion  of  the  copyhold  interest 
from  the  tenant  to  the  lord,  and  a  conveyance  of 
a  portion  of  the  freehold  interest  from  the  lord  to 
the  tenant ;  namely,  that  in  the  former  instance, 
the  portion  only  of  the  copyhold  interest  ^o  con- 
veyed to  the  lord  will  be  extinguished,  but  the 
latter  will  operate  as  ^u,  extinguishment  of  the 
whole  copyhold  interest  for  ever  (15). 

4  Co.  31 .  Gifbson  if^  ^Searls,  hold  is  destroyed^  and  the  lessee 
Cro.  Jac.,84.    CurtUe  &  CoiteVs     of  the  manor  may  oust  the  co- 


case^  2  Leo.  72.  Godb.  11. 
pi.  16.  lb.  lOX.  ca.  lir.  Tracey 
▼.  Noel,  M.  3  Jac.  Mo.  185, 
ca.  330.  Anon,  Cro.  Eliz.  7- 
Lat.  213.  1  Brownl.  32.  Kitch. 
172.  Co.  Cop.  s.  62.  Tr,  141-2. 
1  Watk.  on  Cop.  360.  But  see 
Sav.70-1.  pi.  146.'  kitch.  171. 
Even  if  a  copyholder  take  a 
conveyance  of  the  manor  in 
joint-tenancy,  it  should  seem 
that  the  copyhold  interest  would 
be  extinguished,  as  joint  tenants 
are  seized  per  mie  et  per  tout, 
Calth.92-7. 1  Watk.  on  eop.357. 
And  by  Calth.  p.  97^  if  a  manor 
be  leased  for  years,  and  a  co- 
pyholder purchaseth  the  rever- 
sion in  fee,  by  this  the  copy- 


pyholder  and  hold  the  land  for 
the  time.  And  see  Lex.  Cust. 
226.  Vide  also  the  case  of  a 
demise  of  copyhold  by  the  lord 
to  C  for  life,  and  a  subsequent 
conveyance  of  the  freehold  in- 
t.erest  to  B  for  life,  reserving  iv^ 
rent,  and  then  a  grant  to  C  by 
fine  com^  ceo  ^c,  who  accepted 
the  rent  of  B  5  and  it  was  ques- 
tioned whether  the  copyhold 
of  C  were  gone  in  conscience. 
28  H.  8.  Compton  y»  Brent, 
Dy,  30.  b.     Cary,  8. 

(14)  French's  case,  4  Co.  31 . 
b,  cites  Hide  &  Newport's  case, 
ubi  sup.  Gyhson  v.  Searls,  sup. 

(15)  See  Kitch.  171.  By  a 
release  of  the  seigniory  in  part 
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To  exemplify  this,  if  a  copyholder  in  fee  sur* 
rendef  to  the  use  of  the  lord  for  life,  with  re- 
mainder over  to  a  stranger,  or  reserving  the  rever- 
sion to  himself,  it  will  only  be  an  extinguishment 
of  the  estate  so  limited  to  the  lord,  and  will  not 
affect  the  remainder  or  reversion  (16);  but  if  a 
copyholder  in  fee  accept  a  common-law  lease  of 
his  copyhold  tenement,  either  from  the  lord  or 
his  grantee,  the  whole  copyh6ld  interest  will  be 
extinguished  (17),  but  for  which  circumstance, 
indeed,  the  latter  might  with  more  propriety  be 
deemed  an  enfranchisement. 

And  when  a  copyhold  interest  is  extinguished 
by  the  acceptance  of  a  common-law  lease,  from 
a  person  having  a  limited  interest  only  in  the 
manor,  the  demiseable  quality  of  the  copyhold 
land  will  not  be  destroyed,  so  as  to  prevent  the 
remainder-man  or  reversioner  from  re-granting  by 
copy,  after  the  determination  of  the  particular 
interest  in  the  manor.     So  a  lease  for  years  of  an 

of  the  tenancy^  all  the  seigniory  But  acceptance  of  th«  office 

isgone^  6Co.  1  b,  inBnt^ton'i  of  bailiff  of  the  manor  will 

case.  not   extinguish    the   copyhold 

(16)  Co.  Cop.  8.34.Tr.7^.$  interest^  GyUon  &  Searl,  Cro. 
and  see  Curtu  &  CotteVt  case,  Jac.  176.  Nor  wiU  the  accept- 
S  Leo.  72.  tance  by  a  lessee  for  years  of  a 

(17)  Ante,  n.  (13).  And  in  manor,  of  the  office  of  steward 
,the  instance  of  a  feoiSment  on  for  life, 'be  a  merger  of  the 
condition,  the  copyhold  interest  ^  term,  ib.  cites  Sir  VaUntme 
will  not  revive  on  entry  for  the  Brown* $  case. 

condition  broken.    4  Co.  31.  a 
Ante,  p.  117,  118. 
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escheated  copyhold,  the  lessor  having  a  limited 
interest  only  in  the  manor,  will  destroy  the  cus- 
tom to  re-grant  by  copy,  to  the  extent  only  of 
such  limited  interest  (18). 

It  is  to  be  recollected  that  the  law  of  extin- 
guishment is  perfectly  distinct  from  that  of  merger, 
which  latter  doctrine,  however,  is  equally  appli- 
cable to  copyhold  tenure.  In  the  case  of  JDove 
V.  Williot  (19),  A.  tenant  for  life,  aiid  B.  remain- 
der-man in  fee  of  a  copyhold,  joined  in  a  sur- 
render to  the  the  use  of  B.  in  fee,  and  it  was 
held  that  a  lease  previously  granted  by  B.  was 
good,  even  in  the  life  of  A. ;  and  that  by  the 
surrender  of  the  tenant  for  life  to  the  use  of 
him  in  the  remainder,  his  estate  was  drowned 
in  the  fee  and  as  it  were  extinct,  and  could  not 
hinder  the  lease  to  have  operation ;  and  the  court 
thus  illustrated  the  point,  "as  if  he  in  the  re- 
**  mainder  grants  a  rent  charge,  and  after  th^ 
"  tenant  for  life  doth  surrender,  the  rent  shall 
**  commence  presently." 


(18)  Comslnev,  Rushy,  Cro. 
Eliz.459.b.  2  RoU.Abr.  271. 
Ante,  p.  19,  119. 

It  was  lately  decided  that 
the  surrender  of  a  lease  for  lires 
of  a  manor,  to  the  reversioner 
in  fee,  did  not  affect  an  interest 
derived  under  the  title  of  such 
lease.  Doe  d.  Beadon  y«  Pyke, 


5  Mau.  &  Selw.  146.  And  see 
Co.  Litt/3d8.  b.  Shep.  Touch. 
300.  Davenport's  case,  8  Co. 
146.  b. 

'  (19)  Cro.  Eliz.  160.  And 
see  S.  C.  somewhat  differently 
reported,  1  Leo.  if 4.  Vide  also 
Preston  on  Merger.  538. 
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SECONDLY,  OF  ENFRANCHISEMENTS 

An  enfranchisement  is  a  conversion  of  copy- 
hold into  freehold  tenure,  by  a  common-law  con- 
veyance of  the  fee  simple  of  the  particular  tene- 
ment (20),  from  the  lord  to  the  copyholder  (21); 
or  by  a  release  from  the  lord,  seized  of  the  manor 
in  fee  simple,  to  the  copyhold  tenant,  of  all  seig^- 
nioral  rights,  whereby  the  lands  are  thenceforth 
held  immediately  of  the  lord  paramount  (22). 

But  it  should  seem  that  if  a  copyholder  be 
enfeoffed  by  the  lord  to  the  use  of  others,  the 
copyhold  interest  will  be  pi^eserved  by  the  saving 
of  the  Stat,  of  Uses,  27  H.  8.  c.  10.  s.  3.  (23.) 

When  the  lord  has  only  a  limited  interest  in 
the  manor,  he  is,  of  course,  precluded  from  car- 
rying a  treaty  of  enfranchisement  into  complete 


(20)  A  conveyance  of  the 
iirhole  manor^  would  be  an  ex- 
tiuguishment  of  the  copyhold 
interest^  and  not  an  enfiran-' 
chisement.    Ante,  n.  13. 

(21)  A  conveyance  by  a 
stranger^  to  whom  the  lord  had 
preiiiously  conveyed  the  free- 
hold, is  equally  an  enfranchise- 
ment>  as  a  conveyance  mme" 
diately  from  the  lord  to  the 
copyholder.  Lane^s  case,  2  Co. 
16.  b.  &c.  ante,  n.  13. 

(32)  2  Inst.  502-4.  Co. 
Litt.  102.  b,  280.  a.  1  Watk. 
on  Cop.  366-7,  refers  also  to 


Coke*s  5th  reading  on  fines* 
As  copyholds  are  capable  of  en- 
largement by  release,  the  co- 
pyhold interest,  after  such  it- 
lease,  becomes  merged  in  the 
freehold.  Co.  Litt.  «70.  b. 
Sammes^s  case,  13  Co.  55.  And 
see  Doe  &  Huntington,  4  East, 
271.  On  the  effect  of  a  grant 
to  a  copyholder  of  part  of  the 
seignioral  rights,  see  Favlkner 
V.  Fqwlkner,  1  Vem.  21.  Doe 
&  Huntington,  $up, 

(23)  l9ed*j  case,  cited  7  Co. 

3S.  a.      / 
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effect ;  and  as  we  have  seen  that  the  acceptance 
of  a  conveyance  of  a  portion  only  of  the  freehold 
interest,  would  operate  as  a  merger  of  the  whole 
of  the  copyhold,  the  two  estates  being  incom* 
patible,  it  behoves  every  copyholder^  who  is  de- 
sirous of  enfranchising  his  estate,  to  satisfy  him- 
self that  the  lord,  pro  tempore^  is  seized  of  the 
manor  for  an  estate  in  fee  simple,  or,  at  all  events, 
that  a  power  has  been  reserved  to  him,  to  grant 
the  freehold  and  inheritance  of  the  copyhold 
tenement. 

It  would  seem  to  be  settled  that  a  contract 
for  the  sale  of  an  estate  as  freehold,  which 
turns  out  to  be  copyhold,  cannot  be  enforced 
in  equity  (24),  should  the  vendor  not  be  able  to 
procure  an  enfranchisement :  but  the  case  of  Hick 
V.  Phillips  (^26)  is  not  considered  a;S  an  authority 
against  the  aid  of  equity,  under  an  offer  to  obtain 
an  enfranchisement  of  a  copyhold^  estate  sold  as- 
freehold,  the  decree  in  that  case  appearing  to 
have  been  induced  by  the  unreasonableness  of 
the  price  (26). 

The  conveyance  by  way  of  enfranchisement 
should  alwajs  be  taken  in  the  name  of  the  copy- 
holder, and  not  to  a  trustee,  or  the  copyhold  in- 
terest will  still  subsist  (27),  so  that  the  wife  of  the 

(24)  Twming  v.  Mortice,  (26)  10  Mod.  504.  Sugd. 
2  Bro.  Ch.  Rep.  330.     [Belt's     ut  sup. 

Ed.]  Sugden'8  Vend.  &  Purch.  (27 )    Howard  '  v.    BarHet, 

(5th  Ed.)  253.  Ante,  p.  262-3.      Hob.  181.     Walter  &  Bartlett, 

(25)  Pre.  Ch.  575.  2  Ron.  Rep.  178.     Waldoe  ▼. 
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copyholder,  if  dowable  by  the  custom,  wotdd 
temain  so,  and  the  heir  be  entitled  to  recover  in 
ejectment,  against  the  purchaser  of  the  freehold 
interest  from  his  ancestor,  who  would  be  driyen 
to  equity  for  relief.  This  relief  was  sought  in 
Dancer  v.  Evett  (28),  in  which  a  demurrer  to  a 
bill  of  review  to  reverse  the  decree  against  the 
heir  of  the  copyholder,  was  allowed  :-^particular 
attention  should  be  given  to  this  point,  in  the 
frequent  instances  of  enfranchisements  under 
powers  in  marriage  settlements,  where,  if  the 
freehold  be  limited  to  a  trustee  (for  the  copy- 
holder) and  his  heirs,  to  uses  to  bar  dower,  the 
legal  inheritance  of  the  freehold  would  vest  in 
the  trustee  by  the  appointment,  and  the  copyhold 
interest,  therefore,  would  not  unite  with  it. 

An  enfranchisement  by  a  person  having  a 
limited  interest  only  in  a  copyhold  estate,  is  an 
absolute  enfranchisement  for  the  benefit  of  those 
intitled  in  remainder,  and  this  principle,  I  con- 
ceive, would  apply  to  the  case  of  an  enfranchise- 
ment by  a  husband,  seized  in  right  of  his  wife  (29); 


Bertlet,  Cro.  Jac.  573.  S.  C. 
Palm.  111.  JLashmer  v.  Avery, 
Cro.  Jac.  176.  And  see  Murrel 
V.  Smith,  4  Co.  S4.  b. 

(2S)  1  Vera.  392.;  and  see 
Cr<>ft  V.  Lyster,  cited  3  Vera. 
164. 

(99)  In  a  case  of  this  nature 
on  which  I  was  consulted,  and 
where  the  wife  died  inttstate 


leaving  issue  one  son  only,  heir 
both  to  her  and  the  husband, 
and  the  son  afterwards  died  in- 
testate and  without  issue,  I  in- 
clined to  think  that  the  copyhold 
interest  woiQd  be  held  to  have 
merged  in  the  freehold,  for  the 
benefit  of  the  heir  ex  parte  pa^ 
tema.  Vide  Anon.  Cro.  Eliz.  7. 
Siockbridge's  casej  Cro.Eliz.24. 
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and  the  devisee  or  heir  of  the  person  so  en- 
franchising, will  be  decreed  in  equity  to  convey 
the  legal  freehold,  on  payment  of  a  due  propor- 
tion of  the  consideration  for  such  enfranchise- 
ment (30). 

If  a  copyhold  estate  be  enfranchised  by  a  te- 
nant in  tail,  the  issue  in  tail  will  be  barred  :  this 
was  adjudged  in  Parker  v.  Turner  (31),  where 
tenant  in  tail}  with  remainder  to  himself  in  fee, 
having  enfranchised  and  sold,  the  Lord  Chan- 
cellor held,  that  the  purchase  of  the  freehold  at- 
tracted the  copyhold  interest,  and  that  the  pur- 
chaser should  hold  against  the  issue  in  tail. 

The  remainder-men  are  also  barred  by  the  en- 
franchisement of  the  tenant  in  tail  in  possession, 
see  Challoner  v.  Murhall  (32\  which  case  has 
been  thought  to  have  gone  a  step  beyond  the 
principle  of  Parker  &  Turnery  and  others  of  that 
class,  and  to  have  decided  that  the  union  of  the 
estate  of  the  lord,  with  that  of  the  copyholder 
for  life,  will  be  sufficient  in  equity  to  destroy  the 
estate  tail,  and  all  other  remainders  over;  but 
this^  I  siibmit,  is^  a  very  erroneous  deductibn 
.from  the  authority  of  the  case  in  question!,  for  it 
is  observable,  that  there  was  a  union  of  the  ihhe- 

Croft  &  Lyder,  cited  2  Vem.  174. 5  see  also  Dunn  v.  Green, 

164.    See  also  Preston  on  Mer-  3  P.  W.  10.    ChalUmer  v.  Mur- 

ger,  p.  548.  haU,  2  Ves,  Jun.  524.    3  Ves. 

(30)  Wynne  v.  Cookes,  1  Bro.  127-8.  4  East,  283.  Ante, 
Ch.  Rep.  515.  Roe  d.  Clemett  p.  77.  But  see  Bernard  v. 
V.  Briggs,  16  East^  415.  Simpson,  Clayt.'  138.  Taylor  v. 

(31)  1  Vern.  393, 458.  S.C.  ^haw.  Cart.  23-4. 
{Barker  t.  Turner,)  2  Ch.  Ca.  (32)  Ante,  n.31. 
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ritance  of  the  freehold  and  copyhold  interests ; 
the  fee  simple  of  the  freehold,  which  was  granted 
by  the  lord  of  the  manor,  having  descended  to 
the  tenant  in  tail  of  the  copyhold,  as  the  son  and 
heir  of  the  gt*antee,  and  the  son  had  disposed  of 
the  premises  by  his  will  as  freehold ;  and  this 
descent  and  disposition,  I  conceive,  alone  in- 
fluenced the  Chancellor's  decision  ;  for  I  cannot 
imagine,  that  a  court  of  equity  would  allow  an 
enfranchisement  by  a  tenant  for  life,  to  be  not 
only  for  the  benefit  of  all  interested  in  the  estate, 
as  in  Wynne  &  Coohes^  but  to  operate  as  a  bar  to 
the  estates  tail  in  remainder,  without  the  privity 
or  concurrence  of  the  first  tenant  in  tail.  The 
above  peculiar  distinctions  in  the  case  of  Chal- 
laner  &  Murhally  appear  to  have  occurred  to  the 
late  Mr.  Serjeant  Hill,  according  to  a  MSS.  note 
which  I  have  found  among  some  valuable  relics 
of  that  learned  gentleman,  now  in  my  possession. 
'  The  right  of  common  in  the  waste  of  the  lord 
within  the  manor,  is  extinguished  by  enfranchise- 
ment (33),  unless  specially  preserved  to  the  co- 

(33)  Bradshati  v.  Eyr,  Cro.  ringham's  case,  4   Co.  3d.  a. 

Eliz.  570.     JVorUdg  v.  Kingi-  Co.  LiU.   122.  a.     Siyant  v. 

wel,  ib,  794.    S.  C.  2  And.  168.  Staker,  2  Vem.  250.     Speaker ' 

Fort  V.  Ward,  Mo.  667.    Mar-  v.  Styant,  Comb.  127.     Croto- 

$ham  V.  Hunter,  Cro.  Jac.  253.  ther  v.  OU^ld,  I  Salk.  170^ 

S.  C.  1  Bulst.  2.     8.  C.  (called  366.    S.  C.  Holt^  146.    S.  C. 

Massam  v.  Hunter,)  Ydy.  189.  6  Mod.  20.    Com.  Dig.  Cop. 

S.C.  (called  DarMfiT.Httft/er^)  (K.  6.)    Gilb.  Ten.  224.    Bar- 

Noy.  136.     S.C.    Massam  v.  wick  \,  Mathews,  5  Tdxaai,  375, 

Hunt,)  1  Brownl.220,  (Marsam  S.  C.  1  Marsh,  50.    Jnte,  til. 

V.  Hunter,)  2  tb.  209.     Grymes  Prescription.* 
V.  Peacock,  1  Bulst.  18.     Tyr- 
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pyholder  under  terms,  equivalent  to  a  re-grant  of 
common  (34) ;  and  it  has  been '  held,  that  the 
grant  of  all  appurteimnces  to  the  copyhold  tene- 
ment, will  not  prevent  the  destruction  of  the 
common  (35) :  it  is  therefore  usual  to  insert  a  re- 
grant  of  the  commonable  rights  in  the  deed  of 
enfranchisement. 

And  a  power  to  that  effett  should  be  given  to 
the  trustees,  in  addition  to  the  usual  power  of 
enfi-anchising,  in  marriage  settlements. 

But  although  the  right  of  common  would  be 
destroyed  at  law,  it  will  subsist  in  equity  (86). 

And  it  has  been  adjudged,  that  common  in  the 
waste  of  the  lord  out  of  the  manor,  is  not  lost  by 
enfranchisement,  for  the  copyholder  hath  it  as 
belonging  to,  his  land,  and^not  to  his  estate  (37): 
and  also  that  if  a  copyholder  hath  had  imme- 
morially  a  right  of  way  over  another's  copyhold, 

(34)  Speaker  v.  Styant,  inclosure  did  hot  take  effect^ 
Comb.  197.  and  the  tenants  continued  to 

(35)  Bradshaw  v.  Eyr,  Mar-  e^oy  their  right  of  common^ 
sham  &  Hunter,  and  Styant  &  and  the  lord  to  receive  his  rents 
Staker,  ubi  sup.  Gilb.  Ten.  224.  and  services.  The  agreement 
Lee  V.  Edwards,  1  Brownl.  173.  was  held  to  be  waived,  and  the 

(36)  Styant  &  Staker,  sup.         releases  decreed  to  be  cancelled. 
In  the  case  of  Lady  Lanes-  (37)     Grymes    &    Peacock, 

borough,  AppeL  and  Ockshott,  Tyrringham*s  case,  Crowther  & 

Resp.  1  Br.  P.  C.  151,  the  lord  Oldfield,  Barwkk  &  Mathews, 

had  entered  into  an  agreement  ante,  (n.33).    Co.  Litt.  122  a, 

with  his  copyhold  tenants  for  149.  a.  Com.  Dig.  Cop,  (1C6.) 

inclosing  part  of  a  common;  Revell   &    others    v.    Jodrell, 

the  tenants  released  their  right  2  T.  R.  415 :  but  see  Leets  & 

of  common,  and  the  lord  his  Edwards,  Hob.  190. 
quit  rents  and   services :    the 
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and  he  purchaseth  the  inheritance  of  his  owb  co- 
pyhold, yet  the  way  remains  (38),  as  it  is  the 
tenure  only  that  is  altered  by  the  enfranchise- 
ment (39). 

In  adverting  to  the  subject  of  a  conversion  of 
copyhold  tenure  into  freehold,  I  think  it  right  to 
suggest,  that  when  an  allotment  is  made  to  a  co- 
pyholder, of  waste  or  other  freehold  land,  under 
an  act  of  Parliament,  not  containing  a  provision 
that  the  allotted  land  shall  be  held  by  the  same 
tenure  as  the  estate  in  respect  whereof  the  allot- 
ment is  made,  no  change  of  tenure  will  take  place 
in  the  land  so  allotted  (40) ;  and  that  a  copyholder 
would  probably,  therefore,  in  a  case  of  that  na- 
ture, be. deemed  to  have  a  right  to  vote  at  an 
election,  in  respect  of  such  freehold  allotment  (41)^ 

(SB)  Emp$<m  ^  miUa$nt(m,         (39)    See   Sick  v.  Barker, 

1  RoU^  Abr.  933.    Lex.  Cust.  Hard.  131.    See  ako  Preston 

233.     1  New  Abr.  482.    And  on  Merger,  p.  548. 
8eeSmpiany.TdtDriglU,Ojotw.         (40)  See  Doe  d.  Lowes  v. 

1848,  where  the  lessee  of  a  Davidson,  2  Mau.  &  Selw.  175. 

coal  mine  rlaimed  a  right  of  Ante,  p.  25.  et  seq. 
way  over  a  copyhold  of  inhe*  ( 41 )    Mr.  Rogers    in    hii 

4tanoe,  as  a  consequence  of  an  '  Law  and  Practice  of  I3ec- 

enfranchisement  made  by  the  tions,*  in  discussing^  the  right 

copyholder  subsequently  to  the  of  voting  in  respect  of  fee  &nn 

demise  of  the  mine,   but  the  rents  and  rents  charge,    ob- 

case  stood  over  for  further  ar*  serves,  that  all  such  rents  are 

gtunent,  and  the  matter  was  considered  freehold,  and  give  a 

compromised.  It  did  not  clearly  right  to  vote,  although,  as  it 

appear  that  there  was  a  way  should  seem,  they  issue  out  of 

of  necessity  over  the  copyhold  lands  in  right  of  which  the 


at  the  time  of  the  demise.  See  proprietor  could  not  vote ;  and 
Calth.  97.  Lex.  Cust.  226.  he  adds  the  following  note. 
Ante,  p.  485.  "  In  some  cases,  the  nature  of 
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Since  the  statute  of  quia  emptores^  18  £d«  I. 
the  services  rendered  by  a  copyholder  to  the  lord, 
cannot  be  reserved  on  an  enfranchisement,  which 
is  a  conveyance  away  of  the  reversionary  estate, 
in  respect  of  which  those  services  were  due, 
but  after  such  enfranchisement,  the  estate  will 
become  frank-fee  and  be  held  of  the  superior 
lord,  and  if  a  rent  be  reserved  on  a  grant  of  the 
freehold,  it  will  be  a  rent  upon  contract,  and  not 
a  rent  service  (42). 

And  yet  it  has  been  said,  that  if  the  ancient 
rent,  or  relief  were  excepted  out  of  the  grant,  it 
would  continue  as  the  remnant  of  the  ancient 
seigniory  (43),  sed  qtuere  ? 

An  enfranchisement  will  be  presumed,  even 

'' the  estateitselfdoeis  not  admit  ^'copyhold  estate^  and  it  was 
^'  of  its  owner  having  a  freehold  "  allowed." 
*'  tenure  in  it ;  therefore  a  man  And  on  the  subject  of  the 
'^  cannot  vote  for  the  advowson  exclusion  of  copyholders  from 
"  of  a  Church,  or  for  common  the  right  of  voting  at  dec- 
^^  of  pasture  5  but  for  the  free     tions.  Vide  the  2d  part  of  this 

*'  warrens  of  conies,  the  profits  treatise,  tit.  ^^CustomarxFebb-- 

^' of  wood  sales,  coal  mines,  holds.*' 
tythes  impropriate,    or  the  (4£)   Bradshaw  v.  Lawson, 

like,    in  which  he  has   an  4T.R.  443.    Doe  d.  Reay  v. 

estate  for  life,  and  producing  Huntington  and  others,  4  East, 

"  communibus  aunts  40s,  by  the  271,  290.  j  and  see  Griffith  v. 

year,  he  is  entitled  to  vote.  Clarke,  Mo.  143-4.     Chetwode 

Tythes    of   copyhold    lands  v.   Crew    and    others,  Willes, 

"have  been   held  to  give  a  614.   7  Taimt.  618  in  Moore  v. 

"  right  to  vote  5   at  the  last  Lorff,  Plymouth. 
"  York  election,  a  person  ten-  (43)  Doe  &  Huntington,  and 

"  dered  his  vote  for  an  allot-  Griffith  &  Clarke,  sup, 
"  ment  of  common  made  to  a 
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against  the  Crown,  to  support  a  very  long^posses- 
sion :  this  was  decided  in  Roe  d.  Johnson  v.  Ire- 
land  (44),  where  the  question  for  the  opinion  of 
the  court  was,  whethef  the  judge  ought  not  to 
have  left  it  to  the  jury  upon  the  evidence,  to  have 
presumed  an  enfranchisement  by  the  Crown,  al- 
though the  manor  was  out  on  lease  from  1636  to 
1804 :  the  last  act  on  the  rolls  of  the  manor  was 
in  1636 ;  no  mention  appeared  in  the  entries  on 
the  rolls  of  the  rent,  but  there  was  evidence 
that  Qs.  Qd.  was  the  old  copyhold  rent ;  and  in  a 
parliamentary  survey  in  1649,  in  the  column  of 
freehold  rents,  the  churchwardens  to  whom 
the  tenements  were  surrendered  in  1636,  were 
marked  Qd.  And  Liord  Ellenborough,  observing 
on  the  high  estimation  in  which  the  survey  stood 
for  its  accuracy,  held,  that  this  was  evidence  to 
go  to  the  jury,  to  prove  that  the  estate  was  free- 
hold, and  expressed  his  inclination  to  presume 
anjr  thing  capable  of  being  presumed,  to  support 
an  enjoyment  for  so  long  a  period  (45). 

(44)  11  East,  880.  And  and  the^  Mayor  of  digston- 
see  Steward  v.  Bridger,  2  Vem.  upon-HuU  v.  Homer,  Cowp. 
516-1T>  where  a  grant  of  the  102,  where  a  grant  or  char- 
freehoM  was  presumed  after  ter  was  presuined  against  the 
30  years.  Crown^  upon  a  posseaskm  of 

(45)  Fide  also  6  T.R.  398.;     350  yean. 

END  OF  THE  FIRST  PART. 
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